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PREFACE. 


In  the  present  volume  of  these  Notes,  amongst  other 
cases  of  importance,  will  be  found  one,*  in  which  the 
origin  and  nature  of  the  Ecclesiastical  jurisdiction  over 
testaments  and  intestacies  were  profoundly  investigated, 
and  have  been  for  the  first  time  finally  determined.  The 
question  immediately  at  issue  related  to  the  rights  of  the 
Crown  in  its  conflicting  characters  of  Sovereign  and  grantee; 
but  this  question  necessarily  involved  an  examination  of  the 
title  of  the  Church,  in  relation  to  the  subject-matter,  and 
the  result  is  declared  in  the  clear,  convincing,  and  masterly 
judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
pronounced  by  the  Chancellor  of  the  Duchy  of  Cornwall. 

This  is  not  the  only  light  which  has  been  diffused  of  late 
over  the  law  and  practice  of  the  Courts  at  Doctors  Com- 
mons. Three  works  have  been  published,  each  containing 
a  body  of  valuable  matter  upon  those  subjects.  In  the 
new  edition  of  Mr.  Justice  Vaughan  Williams's  "  Trea- 
tise on  the  Law  of  Executors,"t  a  work  of  the  highest 
authority,  is  concentrated  the  essence  of  all  the  decided 
cases,  including  the  most  recent,  which  is  applied,  inter 
alia,    to    an    exposition    of   the   various    enactments   and 

♦  Dyke  (Qveaet  Prodor)  v.  WtJford,  p.  309. 

t  A  Treatise  on  the  Law  of  Executors  and  Administrators.    4th  Edition. 
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provisions  in  the  Statute  of  Wills.  Dr.  Waddilove  has 
published  a  Digest*^  of  Ecclesiastical  law,  in  the  largest 
sense  of  the  terra,  admirably  analyzed  and  arranged, 
illustrated  by  references  to  analogous  decisions  in  the 
Courts  of  Law  and  Equity.  A  Digest,  upon  a  similar  plan, 
of  Maritime  Law,+  has  likewise  been  published  by  Mr.  W. 
T.  Pritchard,  of  Doctors  Commons,  evincing  much  ability 
and  research. 

THOMAS  THORNTON. 
JacfM,  184*9. 

*  A  Digest  of  Cases  decided  in  the  Court  of  Arches,  the  Prerogative 
Court  of  Canterbury,  the  Consistory  Court  of  London,  and  on  appeal  there- 
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HILARY   TERM,  1848. 


9rr1^r0  OTourt  of  aramn*fturin 

January  11.  Ui  Sess, 

The  Officb  of  the  Judge  phomotbd  by  Burder  v.      Articles 
Mayor.  — Cfltt*e.—Thi«  was  a  proceeding  by   virtue  of  ?»»'"^'  ■  ^''•jj' 
Letters  of  Request  from  the  Bishop  of  Oxford,  by  Mr.  John  den,  for  PIu- 
Burdcr,  against  the  Rev.  John  Mavor,    a  Clerk  in  Holy  ™"7»   *^^i^*^' 
Orders  of  the  Church  of  England,  citing  him  to  answer  to  gee  with  cure 
certain  Articles,  touching,  &c.,  and  more  especially  for  that,  ?f  souls  whilst 
having  been  duly  licensed  and  admitted  to  the  perpetual  ^f  gather  be- 
curacy  of  Forest  Hill,  in  the  county  and  diocese  of  Oxford,  nefice  with  cure 
ud  being  in  possession  thereof,  the  same  being  a  benefice  ^^^    dispensal 
with  cure  of  souls,  he  procured  himself  to  be  instituted  and  tion,— sustain- 
inducted  into  another  benefice  with  cure  of  souls,  to  wit,  the  former  benefice 
ftctory  and  parish  church  of  Hadleigh,  in  the  county  of  declared  void. 
Essex,  tlien  in  the  diocese  of  London,  but  now  in  that  of 
Rochester,  without  any  legal    dispensation  first  had   and 
obtained,  and  for  that  he  still  continued  in  the  possession  of 
the  said  two  benefices  with  cure  of  souls. 
.  The  Articles  alleged  that  by   the   29th   Canon  of  the 
Council  of  Lateran  (A.D.  1215),  which  has  become  part  of 
^  Ecclesiastical  law  of  this  kingdom,  it  is  ordained  that 
L    vhoioever  shall  take  any  benefice  with  cure  of  souls,  if  he 
L  dudl  before  have  obtained  a  like  benefice,  shall  ipso  jure  be 
,   deprived  thereof ;  and  if  he  shall  strive  to  retain  the  same, 
:   k  shall  be  also  deprived  of  the  other;  and  the  patron  of  the 
ftrner,  immediately  after  his  acceptance  of  the  latter,  shall 
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Burder  v. 
Mavor, 


Aaoumsnt. 


bestow  the  same  upon  whom  he  shall  think  worthy  ;*  that, 
on  the  21st  November,  1823,  he  (the  said  John  Mavor) 
was  licensed  and  admitted  to  be  perpetual  curate  of  the  per- 
petual curacy  of  Forest  Hill,  which,  before  and  since  1828, 
had  been  augmented  by  the  Governors  of  Queen  Anne's 
Bounty,  and  was  a  benefice  with  cure  of  souls,  and  of  which 
benefice  he  continued  still  in  possession ;  that,  notwithstand- 
ing, he  procur^  himself  to  be  instituted  to  another  bene- 
fice with  cure  of  souls,  to  wit,  the  rectory  and  parish  church 
of  Hadleigh,  and  on  the  9th  August,  1825,  was  admitted 
thereto,  upon  the  presentation  of  Lincoln  College,  Oxford, 
and  was  duly  inducted  in  and  to  the  same,  without  any 
legal  dispensation  first  had  and  obtained,  and  that  he  was 
still  in  possession  of  the  same. 

No  appearance  being  given  by  or  for  Mr.  Mavor,  the 
proceedings  went  on  in  pcenam. 

Sir  J,  DodsoHf  Q.A.,  and  PhiUimorey  Dr.,  on  behalf  of 
the  Promoter,  submitted  that,  the  facts  having  been  proved, 
under  the  Canon  of  the  Council  of  Lateran,  which  had 
always  been  the  law  of  the  Church  in  this  countryf  (and 
which  Gibson  \  said  has  all  the  force  of  an  Act  of  Parlia- 
ment), the  perpetual  curacy  of  Forest  Hill  was  voidable, 
and  the  Court  must  deprive  Mr.  Mavor  of  the  same :  citing 
Griffiths  V.  WiUiams.^ 


JuttOMKNT. 


Sir  H.  Jennbr  Fust. — I  have  read  the  Articles  and 


*  "  De  multa  providentia  fuit  in  Laterensi  Concilio  probibitum,  ut 
iHiHus  diversas  dignitates  Ecclesiasticas  vel  plures  ecclesias  parochiales 
reciperit  contra  sacrorum  Canonum  instituta,  alioquin  recipiens  sic 
acceptum  amitteret  et  largiendi  potestate  conferens  privarecur :  Quia 
vero  propter  prassumptiones  et  quonindam  cupiditates  nullus  hactenus 
aut  rarus  de  prtedicto  statute  fnictus  provenit,  nos  evidentius  et  expres- 
sius  occurrere  cupientes,  prsesenti  decreto  statuimus,  ut  quicumque 
reciperit  aliquod  beneficium,  curam  babens  animarum  annexam,  si  prius 
tale  beneficium  habebat,  eo  sit  ipso  jure  privatus ;  et  si  forte  illud  reti- 
nere  contenderit,  etiam  alio  spolietur :  is  quoque  ad  quein  prioris  spectat 
donatio  illud  post  receptionem  alterius  libere  conferat  cui  merito  viderit 
coTiferendum." 

t  3  Burn,  E.  L.,  tit  "  Plurality."  X  Cod.  903. 

§  Coram  Del.,  1770. 


isia] 


ARCHES  COURT. 


Border  v. 
Mavor. 


Exhibits,  with  the  depo«itions,  and  I  am  clearly  of  opinion      Jan.  U. 
that  the  facta  are  sufficiently  proved  to  call  upon  the  Court 
to  pronounce  the  perpetual  curacy  of  Forest  Hill  to  be 
void. 

The  proceedings  commenced  by  Letters  of  Request  from 
the  Bishop  of  Oxford,  in  whose  diocese  Forest  Hill  is 
situated.  It  is  proved  that  the  Rev.  Mr.  Mavor  was  licensed 
to  that  perpetual  curacy  in  the  year  1823,  and  that  he  has 
continuetl  from  that  time  and  still  is  in  possession  of  that 
cure.  It  also  appears  that,  in  1825,  he  was  instituted  to  the 
living  of  Hadleigh,  in  the  county  of  Essex,  and  then  in  the 
diocese  of  London,  but  since  transferred  to  that  of  Roches- 
ter, a  benefice  with  cure  of  souls.  The  first  of  the  Articles 
sets  forth  the  law,  namely,  that,  by  a  Decree  of  the  Council 
of  Lateran^  when  any  person,  in  possession  of  a  benefice 
with  cure  of  souls,  shall  accept  another  like  beneficci  the 
former  becomes  void,  that  is,  he  loses  that  benefice ;  and 
that  is  the  law  of  this  country  at  this  time  :  the  Statute  of 
Hen.  8*  does  not  affect  this  law,  except  that  it  makes  the 
other  living  voidable ;  that  is,  by  sentence,  or  void  by  pre- 
sentation of  the  patron. 

Id  this  case,  the  proceeding  is  carried  on  by  Mr.  Burder, 
secretary  of  the  Bishop  of  Oxford,  to  have  the  living  de- 
clared void,  and  the  profits  of  the  perpetual  curacy  having 
been  augmented  by  the  Governors  of  Queen  Anne's  Bounty, 
by  the  Statute  1  Geo.  1,  st.  2,  c.  10,  it  is  thereby  rendered 
a  benefice  with  cure  of  souls,  and  thei^efore  voidable.  There 
is  clear  proof  that  Mr.  Mavor  was  put  in  possession  of  the 
living  of  Hadleigh,  a  benefice  with  cure  of  souls,  and,  as 
Rector,  was  entitled  to  the  tithes  of  the  parish,  and  received 
them  until  a  Sequestration  issued  from  the  Bishop  of  Lon- 
doiii  and  of  course  the  Sequestrator  then  took  possession  of 
the  emoluments  of  the  living. 

Under  these  circumstances,  the  facts  beinc  provedi  the    First  benefice 
Court  is  bound  to  sign  a  sentence  declaring  the  perpetual       *"   ^®*  " 
tuncy  of  Forest  Hill  void  by  Mr.  Mavor's  acceptance  of 
'^AMther  benefice  with  cure  of  souls. 
Pructor  for  the  Promoter. 

♦  21  Hen.  8,  c.  13. 


ADMIRALTY  COURT.  [Hiu  T. 


i^tgf)  Court  of  8llimtralts« 

Ut  Seu.  January  13. 

Towage.— A  The  "  Christina/' — Cause,  by  Act  on  Petition. — This 
barque,  with  a  ^^  ^^  action  by  the  owners  of  the  steam-tug  LassoGomrief 
pilot  on  board,  against  the  barque  Christina,  to  recover  the  sum  of  £8, 

by  a  verbal  gjig^red  to  be  due  to  them  for  towage  services  rendered  to 
agreement,  em-        ®  ^ 

ployed  a  steam-  the  barque. 

lrVo\^ndon*!^     '^^^  ^^^  alleged  that  about  1  p.m.  of  Slst  August,  1847, 

whilst  in  tow',  the  tug,  of  the  burthen  of  23  tons  and  iO-horse  power, 

before  daylight,  manned  by  a  crew  of  six  hands,  beinir  in  the  lower  part  of 
she    came    m  f     ,  /.  ,i       .         ,  .  n 

sight  of  a  brig  Sea  Reach,  m  the  Thames,  followmg   her  occupation    of 

drudging      or  towing  vessels,   spoke  the  barque,   a  vessel  of  250  tons, 

sheerinff  into  a 

tier  of  vessels  homeward-bound,  from  South  America  to  London,  with  a 

in  Limehouse-  cargo  of  guano ;  that  a  verbal  agreement  was  made  by  the 
master 'of  the  masters  of  the  barque  and  of  the  tug  that  the  latter  should 
tug,  consider-  tow  the  former  up  to  London  for  £8 ;  that  a  rope  from  the 
proper  bourse  ^^^^^^  was  thereupon  made  fast  to  the  tug,  which  then  pro- 
was  to  the  east- ceeded  towards  London  with  the  barque  in  tow,  and  on 
briff  d*id  not  Passing  Gravesend  a  duly  licensed  Trinity  House  pilot  was 
promptly  obey  taken  on  board  the  barque,  to  navigate  her  to  London ;  that 
pilot  on' board  *^®"*  ^  T.M,,  the  tide  failing,  the  barque  was  brought  to 
the  barque  to  anchor  off  Woolwich,  by  direction  of  the  pilot,  and  on  the 
^^^  ^^^^^®";  flowing  of  the  tide,  at  3  a.m.  of  the  following  day,  the 
collision    took  barque  was  again  got  under  weigh,  in  charge  of  the  pilot, 

place  between  ^,,jj  haying  been  again  made  fast  to  the  steam-tug,  the  latter 

the  barque  and  ,  ,  t  r>,  ^       i  t> 

the     brig :  —  towed  her  to  the  entrance  of  the  Surrey  Canal  Dock,  whi- 

Held,  that,  al-  ^|jgy  ^j^g  l,arque  was  bound,  about  5  a.m.,  when  the  tug  left 
though  the  pi-  ^  '  »  o 

lot  might  not  her ;  and  that  application  had  been  made  to  the  master  and 

have  exercised  owners  of  the  barque,  by  the  owners  of  the  tug,  for  pay- 
a    f^ound     dis-  -»  .^  ^         o  «-  • 

cretion  in  the  naent  of  the  towage-money,  without  their  being  able  to 
order  he  gave,  obtain  it. 

perfectly  easy  The  Answer  of  the  owners  of  the  barque  alleged  that  their 
to  have  gone  to  vessel,  being  off  the  Chapman  Sand,  in   Sea  Reach,  spoke 

the    westward 

the  roaster  of  ^^^  Z.a^5  o'Goturie,  and  engaged  her  to  tow  the  barque  in  a 
the  tug  was  not  careful  and  skilful  manner  into  dock,  which  she  undertook 
fusinir  to' carry  ^^  ^^  ^^^  ^^^  ®""^  usually  paid  for  towage  by  vessels  of  the 
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same  burthen  and  description  as  the  Christina  ;  that,  on  the      Jan.  la 
arrival  of  the  barqae  in  tow  of  the  steamer  off  Gravesend,      c^uHmm 
the  sea  pilot  left  the  barque^  and  a  duly  licensed  Gravesend  . 
pilot  was  taken  on  board,  who,  about  7  p.m.,  brought  her  J^^r^  ^   ^^ 
to  anchor  off  Woolwich ;  that,  on  the  following  morning,  pilot,  and,  not 

the  wind  being  W.N. W.,  with  light  breeses  and  doubly  foiJ[^"**  fJSSS 
weather,  the  barque  weighed  anchor,  and,  in  tow  of  the  his  contract, 
•team-tug,  proceeded  up  the  river ;  that  about  4  a.m.,  when  J[^  ^Treceive 
in  Lamehouse  Reach,  the  crew  of  the  barque  being  on  the  towa^^money. 
look-out,  the  pilot  on  the  starboard  side,  the  master  on  the 
larboard  side,  of  the  barque's  poop,  and  die  mate  on  the 
larboard  aide  of  the  forecastle,  saw  a  vessel  a-head,'  with  her 
sails  set,  but  apparently  having  her  anchor  down,  which 
proved  to  be  the  brig  Mary  Clarke  coal-laden,  at  such  time 
drudging  by  her  anchor  into  a  tier  in  Limehouse  Reach  ; 
that  the  pilot,  seeing  there  was  not  sufficient  room  for  the 
barque  to  go  to  the  eastward  o£  the  brig,  in  consequence  of 
the  tier  of  vessels  there  stationed,  immediately  and  loudly 
called  out  several  times  to  the  master  of  the  tug  to  tow  to 
the  westward  (Limehouse  Reach  being  situate  about  S.S.W. 
and  N.N.E.),  thereby  meaning,  to  tow  the  barque  to  port, 
and  at  the  same  time  gave  orders  to  starboard  the  helm  of 
the  barque,  and  immediately  afterwards  ta  put  the  helm 
hard  a«starboard,  both  which  orders  were  promptly  obeyed ; 
that  the  master  of  the  steam-tug,  instead  of  obeying  the 
pilot's  orders,  and  taking  a  course  to  the  westward  of  the 
brig,  as  ordered  by  the  pilot,  continued  to  pursue  a  course  to 
the  eastward,  which  was  improper,  by  reason  that  there  was 
no  room  on  that  side  of  the  brig  ;  that  the  pilot,  seeing  the 
error  of  the  tug,  called  out,  **  Why  don't  you  tow  to  the 
westward?"  and  directed  the  mate  of  the  barque  to  stand 
by  the  anchor ;  that  the  master  of  the  tug,  however,  still 
toc^  no  notice  of  the  repeated  orders  of  the  pilot,  but  per- 
dsted  in  attempting  to  pass  to  the  eastward  of  the  brig, 
vbcait  all  at  once,  the  helm  of  the  tug  was  put  a-starboard, 
aad  die  came  right  on  the  larboard  bow  of  the  barque ; 
Iriwrenpon  the  pilot  called  to  the  master  of  tlie  tug  to  '*  go 
m^  waA  repeated  stich  order,  but  when  the  barque  was 
^     wilhUi  a  cablets  length  of  the  brig,  the  tow-rope  was  cast  off 
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Jak»  13.  by  the  tugy  which  left  the  barque,  in  her  then  perilous  situa- 
nTTZ^  tion,  to  be  drifted  by  the  flood-tide,  then  running  strong ; 
that  the  pilot  immediately  ordered  the  mate  of  the  barque  to 
let  go  her  anchor,  which  was  instantly  done,  but  too  late  to 
avoid  collision  with  the  brig,  whereby  both  vessels  sustained 
considerable  injury  ;  that,  had  the  master  of  the  steam-tug 
attended  to  the  orders  of  the  pilot,  or  towed  the  barque  in 
her  proper  course,  to  the  westward  of  the  brig,  or  not  cast 
off  the  tow-rope,  no  accident  would  have  occurred ;  that  the 
collision  was  not  in  the  least  degree  attributable  to  the  pilot 
or  crew  of  the  barque,  but  was  solely  occasioned  by  the  care- 
lessness, want  of  skill,  mismanagement,  or  inattention  to  the 
orders  of  the  pilot,  by  those  on  board  the  tug,  and  that 
the  owners  of  the  barque  had  incurred  a  heavy  expense 
in  repairing  the  brig  as  well  as  their  own  vessel,  and  by 
reason  of  the  premises,  they  had  refused  to  pay  the  £B 
claimed. 

In  their  Reply,  the  parties  suing  denied  the  steam- tug  to 
have  been  under  any  special  engagement  to  tow  the  barque 
in  a  careful  and  skilful  manner ;  and  denied  that  the  brig 
Mary  Clark  was  drudging  by  her  anchor  into  a  tier,  for  that 
she  was  riding  at  her  anchor,  and  at  least  100  yards  below 
the  tier ;  and  denied  that  there  was  not  sufficient  room  for 
the  barque  to  go  to  the  eastward  of  the  brig,  which  was  the 
proper  course,  and  the  tug  could  have  safely  towed  her  to 
the  eastward,  but  the  pilot  called  out  to  the  tug  to  tow  the 
barque  to  the  westward,  whereupon  the  tug's  helm  was 
immediately  put  hard  a-starboard  for  that  purpose,  and  the 
tug  herself  went  westward,  clear  of  the  brig,  but  which 
the  master  of  the  tug  saw  the  barque  could  not  do,  owing 
to  the  flood  tide  running  very  strong,  and  so,  of  necessity, 
he  cast  ofl"  the  barque  when  about  ten  fathoms  from  the  brig, 
loudly  hailing  the  barque  to  go  to  the  eastward,  which 
might  have  been  safely  done,  by  putting  the  barque's  helm 
a-port,  whereas  it  was  kept  so  long  a-starboard  that  she 
came  in  contact  with  the  brig.  The  Reply  further  al- 
leged that  the  pilot  in  charge  of  the  barque  infringed  a 
regulation  of  the  Trinity  Board,  by  getting  the  barque  under 
weigh  in  Woolwich  Reach,  and  proceeding  up  with  her,  in 
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the  dirk,  the  collision  having  occurred  full  an  hour  before      Jan.  13. 

AddamSy  Dr.,  for  the  steam-tug. — This  is  nominally  a  Aeoumiiit. 

cwie  of  towage,  but  it  amounts  pretty  much  to  a  cause  of 

eoUision.   It  is  a  question  whether  the  other  side  should  not 

begin.    [Pbb  Curiam. — I  think  you  should  begin.     You 

ire  bound  to  shew  that  you  performed  the  service,  and  are 

entitled  to  the  sum  you  claim  for  having  performed  it.  The 

question  is,  whether  you  performed  the  service.]     We  say 

we  did  fulfil  the  agreement,  having  towed  the  barque  to  the 

Surrey  Canal  Dock.    When  the  vessels  got  clear,  afler  the 

collision,  the  master  of  the  Christina  did  not  object  to  going 

on  with  the  tug,  whidi  continued  to  tow  her.    The  collision 

arose  not  fVom  the  wilful  default,  but  from  the  mistake,  of 

the  pilot,  who  was,  moreover,  in  fault,  and  is  responsible  for 

the  damage,  for  weighing  before  daylight. 

TwitSf  Dr.,  on  the  same  side. — Our  contract  must  be 
assumed  to  be  an  ordinary  contract ;  there  was  no  stipula- 
tion about  towing  **  in  a  careful  and  skilful  manner."  [Per 
Curiam. — It  could  not  be  an  agreement  to  tow  without 
care  and  skill.]  The  brig  was  sheering,  not  drudging  ;  the 
pilot  could  not  see  whether  she  was  drudging  or  sheering, 
and  his  orders  were  given  under  a  mistake,  which  occa- 
sioned the  collision. 

Sir  J,  Dodsom,  Q*A.,  for  the  barque. — The  question  is, 
whether  the  tug  has  not  forfeited  the  towage-money  by 
misconduct,  in  not  taking  a  proper  course.  It  is  the  duty 
of  a  steam-tug  to  obey  the  orders  of  the  pilot  on  board  the 
Tessel  towed,  and  there  is  no  doubt  that  he  ordered  the  tug 
to  go  to  the  westward  of  the  brig,  and  that  this  order  was 
not  promptly  obeyed. 

Joinery  Dr.,  on  the  same  side. 

Dr.  Lushinoton.— It  appears  to  me  desirable,  in  the  Judqmikt. 
outset,  to  consider  what  is  the  true  question  in  this  case, 
md  what  I  have  to  decide. 

The  action  is  entered  on  behalf  of  the  owners  of  a  steam-    Nature  of  the 
lug,  alleging  that,  in  pursuance  of  a  contract  entered  into  contract 
with  the  owners  of  the  vessel  proceeded  against,  they  duly 
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Jaw.  13.  fulfiUed  that  contract  in  towing  her  from  Gravesend  up  to 
Chriitima  *^^  Surrey  Canal  Dock  :  and  this  brings  me  to  the  simple 
point,  what  was  the  contract  to  be  fulfilled  ?  It  was  to  per- 
form the  ordinary  duty  of  towing  the  vessel  with  skill  and 
fidelity,  and  to  render  a  just  obedience  to  the  orders  of  Um 
pilot  on  board,  unless  there  was  some  strong  reason  for  not 
obeying  such  orders.  On  the  other  side,  it  is  alleged  that 
the  collision  took  place  in  consequence  of  the  erroneous  con- 
duct of  those  on  board  the  steam- tug,  and  it  is  contended 
thati  as  the  loss  has  been  serious  to  the  owners,  both  on 
account  of  the  damage  done  to  the  Mary  Clark  and  that 
suffered  by  the  Christina,  the  forfeiture  of  the  towage  is  in 
the  nature  of  a  set-off.  I  am  of  opinion,  that  that  is  not  the 
right  way  to  put  the  question,  as  there  is  nothing  of  the 
nature  of  a  set-off;  but  the  true  question  is,  whether  the 
contract  has  been  fulfilled  or  not. 
Duty  of  a  tug  I  have  already  said  that  I  consider  it  to  be  a  part  of  soch 
dereoftliepilot  *  contract,  generally  speaking,  to  obey  (with  exceptions  to 
on  board  the  be  mentioned  hereafter)  the  orders  of  the  pilot.  I  have 
vessel  towed,  upon  a  former  occasion  *  expressed  my  strong  opinion  of 
the  necessity  of  adhering  to  this  rule,  and  I  see  not  the 
slightest  reason  to  depart  from  that  opinion.  It  is  obvious 
that  there  is  one  consideration  by  which  this  rule  must  be 
supported  and  maintained,  namely,  that  the  owner  of  a 
vessel  is  responsible  for  the  acts  which  may  be  done  by  a 
steam-tug,  for  the  master  of  the  steam-tug  is  his  servant,  and 
for  any  acts  done  by  a  steam-tug,  whilst  employed  by  him, 
which,  through  error,  negligence,  or  default,  cause  damage 
to  another  vessel,  he  must  be  responsible.  But  where  an 
accident  arises  from  the  default  or  misconduct  of  a  duly 
licensed  pilot  in  charge  of  his  vessel,  the  owners  are  exempt 
from  all  responsibility,  such  exemption  being  conferred  by 
Parliament  legislating  for  the  general  safety  of  all  vessels. 
Exceptions.  Though  this  be  the  general  duty  of  a  steam-tug,  I  do  not 

say  there  may  not  be  occasions  on  which  this  duty  ought  to 
be  relaxed.  But  if  it  be  shewn  that  due  obedience  has  not 
been  given  to  the  orders  of  the  pilot ;  or,  if  the  acts  have 

«  The  *' Duke  of  Sussex,''  1  Notes  of  Ca.  161. 
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been  done  without  the  authority  of  the  pilot,  ex  mero  motu  Jan.  13. 
of.  those  on  board  the  steam-tufr,  the  latter  is  bound  not  rrTT^ 
merely  to  allege  the  eicepUon,  but  to  prove  it  by  the  most 
satisfactory  evidence ;  otherwise  this  amsequence  would 
inevitably  follow,  that  that  general  and  most  important  rule, 
for  the  protection  of  the  owners  of  a  vessel  taking  a  pilot 
on  board,  would  become  weakened,  and  in  many  respects 
overthrown.  I  am  speaking  now  of  a  steam-tug  in  the 
ordinary  performance  of  the  duty  of  towing,  and  my  obser- 
vation does  not,  and  ought  not  to,  apply  to  steam -tugs 
occupied  in  performing  a  salvage  service,  and  which  are 
sometimes  called  in  to  remedy  the  errors  and  misfortunes 
of  pilots,  or  who  are  placed  in  circumstances  in  which  they 
are  bound  to  exercise  discretion,  and  called  upon  to  shew 
knowledge  independently  of  the  pilot  himself.  I  do  not, 
therefore,  say  that  there  niny  not  be  cnses  in  which  the  con- 
ductor of  a  steam-vessel,  seeing  a  pilot  acting  in  such  a 
maoner  as  to  threaten  the  certain  destruction  of  one  or  more 
vetseist  would  not  be  justified  in  holding  his  hand ;  but 
that  is  a  case  of  exception,  and  must  be  demonstrated  by 
evidence  in  the  cause. 

Let  me  now  look  at  the  circumstances  and  facts  of  this 
case,  so  far  as  I  think  necessary  to  examine  them,  in  order 
to  support  and  justify  the  decision  which  I  am  about  to  pro- 
nounce* 

The  pilot  in  this  case  was  engaged  for  the  vessel  at  Faetst. 
Graveseod,  but  nothing  occurs  till  the  morning  of  the  1st  of 
September,  when  the  vessel  is  got  under  weigh,  and  (as  it 
is  alleged)  at  so  early  an  hour  of  the  rooming  as  to  be  a 
violaticm  of  the  Trinity  House  regulations,  and  to  throw  the 
whole  responsibility  upon  the  pilot.  I  am  of  opinion  that 
this  is  a  matter  of  no  importance  whatever  to  this  case.  The 
pilot  may  have  been  in  error ;  but  it  does  not  affect  the  case, 
hsk  mj  opinion,  one  way  or  the  other.  The  vessels  proceed^ 
Ae  CkrUima  being  in  tow  of  the  steam-vessel,  until  they 
«|i|MKMch  Limehouse  Reach,  and  when  off  Limehouse 
■Hmtb,  it  is  an  alleged  and  admitted  fact,  that  the  steam- 
ing proposed  and  intended  to  go  to  the  eastward  of  a  vessel, 
the  Marif  Clark,  which  was  proceeding  to  join  a  tier 
iroL.  VI.  c 
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Jaw.  13.  of  vessels  which  lay  moored  in  Limehouse  Reach  ;  and  she 
CkriMitMa  ^^^  drudging  or  sheering :  on  one  side  it  is  said  the  Maty 
Clark  was  drudging ;  on  the  other,  that  she  was  sheering ; 
but  she  was  at  all  events  in  motion.  The  steam-vessel  en- 
deavoured to  pursue  that  course,  and  the  pilot  (whether 
right  or  wrong  I  will  not  at  present  consider)  determined  to 
take  a  course  to  the  westward  of  the  Maiy  Clarke  and  ac- 
cordingly gave  orders  to  the  master  of  the  steam-tag  to 
starboard  his  helm,  and  go  to  the  westward. 

The  first  question  of  importance  is,  whether  the  master  of 
the  steam-tug  did  or  did  not  obey  that  order  as  soon  om  it 
was  given ;  and  the  evidence  here  is  conflictiog,  it  being 
sworn  by  several  witnesses  that  the  pilot  did  give  him  the 
order  in  an  audible  voice,  and  that  it  was  heard  at  a  con* 
siderable  distance ;  on  the  other  hand,  it  is  sworn  by  those 
on  board  the  steam-tug  that  the  pilot  gave  the  order  only 
once^  and  that  it  was  obeyed  immediately.  I  cannot  enter* 
tain  much  doubt  that  the  order  was  repeatedly  given  ;  but 
though  it  may  be  established  in  proof  that  the  order  was 
given  from  the  Chrisiina,  it  is  not  so  easy  to  establish  the 
fact  that  it  was  heard  on  board  the  steam-tug.  On  the  part 
of  the  steam-tug,  they  negative  the  fact  that  it  was  heard ; 
but  they  admit  that  they  did  hear  it  in  the  last  instance,  and 
I  think  it  is  evident  that  they  were  exceedingly  reluctant  to 
obey  it.  I  should  have  some  doubt  (if  it  were  necessary  to 
consider  and  decide  that  point)  whether  the  order  was 
obeyed  or  not ;  but  I  am  inclined  to  think  that  it  was  not 
obeyed  with  that  promptitude  and  alacrity  which,  apart 
from  considerations  to  come  presently^  a  steam-tug  ought  to 
have  shewn.  However,  it  was  obeyed ;  the  steam-tug  star- 
boarded her  helm,  proceeded  to  the  westward  of  the  Mary 
The  tug  dis-  Clark,  and  then,  without  any  order  whatever,  she  makes  a 
dere  of  *^  Se  ®^g"*l  t®  *^®  Christina  to  put  her  helm  to  port,  and  pass  to 
pilot.  eastward,  and  casts  off  the  tow-rope.     Here,  in  my  opinion, 

was  a  direct  disobedience  of  orders ;  for  it  is  precisely  the 
same  thing,  in  my  judgment^  to  disobey  an  order  to  go  to 
the  westward,  and  to  do  an  act  of  this  kind  without  any 
order  at  all.  An  order  had  been  given  to  tow  the  Christina 
to  the  westward,  and  casting  oflf  the  tow-rope  was  a  dis- 
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obedience  of  that  order.  It  is  said,  however,  on  behalf  of  Jan.  13. 
the  owners  of  the  steam-tug,  that  the  barque  could  not  have  Christ' 
gone  to  the  westward,  owing  to  the  flood* tide  running,  as  it 
did,  very  strong  at  the  time,  so  that  she  of  necessity  cast  off 
the  tow-rope  when  about  ten  fathoms  from  the  Mary  Clark^ 
at  the  same  time  loudly  hailing  those  on  board  the  barque 
to  go  to  the  eattward.  Therefore,  it  comes  to  this:  the 
steamer  herself  was  about  to  go  to  the  westward,  but  the 
orders  of  the  pilot  had  been  obeyed  at  so  late  a  period  that 
the  veMel  in  tow  could  not  effect  that  object.  Is  the  neces- 
sity alleged  by  the  tug  proved  to  my  satisfaction  by  the  evi- 
dence hi  the  cause?  I  confess,  I  think  not.  I  think  that 
those  oh  board  the  steam-tug  had  not  the  slightest  right  to 
east  off  the  tow-rope,  and  compel  the  barque  to  steer  to  the 
eastward. 

But  it  is  said  that  the  pilot  is  altogether  to  blame ;  that  he  Conduct  ui 
ought  to  have  gone  to  the  eastward,  and  not  to  the  west-  ^^^  P'^^^* 
ward.  Assuming  that  to  be  so,  I  have  yet  to  learn  that, 
unleM  certain  risk  were  likely  to  arise  from  going  to  the 
westward,  those  on  board  the  steam-tug  had  a  right  to  exer- 
cise any  discretion  at  all,  and  overrule  the  order  of  the 
pilot.  But  there  is  not  an  atom  of  evidence  of  any  kind  to 
shew  that  the  Chrisiina  might  not  have  gone  to  the  west- 
ward jost  as  well  as  the  steamer  could.  Even  in  the  affida- 
vit, so  much  referred  to,  of  Mr.  Fisher,  the  harbour-master, 
it  is  not  stated  that  any  danger  would  have  accrued  if  the 
.course  adopted  by  the  pilot  had  been  pursued.  The  whole 
matter  seems  to  come  to  this :  that  the  eastward  would  have 
been  the  most  eligible  and  proper  course  to  have  taken,  but 
It  was  perfectly  easy  to  have  gone  to  the  westward.  The 
affidavit  of  Mr.  Fisher,  the  harbour-master,  is  that  of  a  gen- 
•tleman  to  whose  opinion  I  should  be  inclined  to  pay  great 
deference,  when  his  experience  was  brought  to  bear  in  a 
jitoper  and  fitting  form.  If  he  had  told  me  what  was  the 
^l4dth  of  the  river  there,  what  was  the  exact  place  in  which 
die  tier  of  vessels  was  stationed,  and  what  was  the  proper 
if  according  to  ordinary  custom  and  usage,  which  the 
5I  should  have  pursued,  then  his  evidence  would  have 
of  great  utility.     But  when  he  reads  the  evidence  in 
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Jan.  13.      the  cause,  and  endeavours  to  form  his  judgment  from  that, 
Christina      ^  *"*  bound  to  look  at  his  opinion  with  the  greatest  doubt 
and  hesitation,  and  I  am  still  more  inclined  to  receive  it 
with  doubt  and  hesitation  when  I  find  that  he  has  ventured 
to  come  to  a  conclusion  (rather  out  of  his  peculiar  depart- 
ment), and  to  take  upon  himself  to  judge,  without  giving 
sufficient  reasons,  what  a  man  ought  to  have  done^  and  what 
he  ought  not  to  have  done.     For  instance,  he  says^  *<  that 
the  order  of  the  pilot,  to  take  her  to  the  westward,  was  ao 
improper  order,  and  that  the  steam-tug  was  perfectly  justi- 
fied in  casting  off  the  Christina  when  she  did,  to  prevent  the 
vessel  running  into  the  Marj/  Clark."     That  is  a  question 
for  the  Court  to  determine,  with  all  the  circumstances  be- 
fore it,  and  with  a  knowledge  of  what  the  law  is,  and  it  'n, 
therefore,  useless  and  improper  to  attempt  to  palm  upon  the 
Court  affidavits  of  this  description. 

Upon  the  whole,  then,  what  is  my  opinion  ?     My  opinion 
in  this  case  is,  that  I  must  pronounce  against  this  claim.   I 
am  well  aware  that  mischiefs  may  arise  from  pilots  having 
the  entire  control  over  steam-tugs,  and  giving  directiooc     ! 
contrary  to  the  experience  and  judgment  of  the  masters  of     j 
those  tugs,  conversant  as  they  are  with  every  part  of  tbe     j 
waters  in  which  they  are  employed  ;  but  I  am  equally  wdl    i 
aware  that  it  would  be  difficult  indeed  to  fix  a  limit  to  the 
evils  which  would  arise  from  two  conflicting  pilots  engaged 
in  navigating  one  and  the  same  vessel.     There  would  be 
two  controlling  powers,  and  a  divided  and  uncertain  re* 
No  justificar-  sponsibility.     I  am  of  opinion,  in  this  case,  that  although  the 
tion  of  tlie  tug.  p\\Qi  may  not  have  exercised  a  sound  discretion  in  the  ordert 
he  gave,  yet  it  is  satisfactorily  established  to  my  mind  th>t 
there  is  no  justification  of  the  master  of  the  steam-tug  in 
refusing  to  obey  and  carry  into  effect  those  orders ;.  aiHlf 
if  that  be  the  case,  he  did  not  fulfil  the  contract,  and  if  not» 
then  it  is  impossible  for  me  to  decide  that  he  is  entitled  to 

Claim  recover;  and  upon  this  ground,  I  must  pronounce  agaiiM^ 

pronounced       ^i       i  .  .  , 

against  ^"^  claim,  with  costs. 

Proctors:  —  /^  Clarkson,  for  the  steam -tug;    Gos^Hmg^  for  the 
Christina. 
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9vnoqatitt  Court  of  eanuv'buw* 

January  15.  ist  Seas. 

In  ths  Goods  of  William  Beetson,  dec. — Motion^  A  testator, 
e*-/wr/e.— The  testator  died  11th  September,  1847,  and  on  JS^^^^^efron 
the  27th,  probate  of  his  will  and  three  codicils  was  granted  the  23rd  July, 

by  this  Court  to  W.  L.  and  S.  H.,  two  of  the  executors,  ^"    ^*    ^^ 
*  ^  ^  ^  executes    ano* 

power  being  reserved  to  £.  B.,  the  widow  and  relict^  the  tber,  u>iiAm, 
other  executor.  The  will  is  dated  4th  July,  1843;  ^^e  ^J^^'^^^Jj^^ 
codicils  bear  date  respectively  30th  July,  1846 ;  23rd  Janu-  tion  of  a  clause 
ary,  1847;  and  5th  September,  1847.  After  the  probate,  *"  „  ome^^^f' 
another  codicil  was  found,  dated  2drd  July,  1846,  which  intending  (ac- 

waaa  t^r^im  repetition  of  the  codicil  of  30th  July,  1846,  cording  to  oarol 

.   .  1  ..1.11  /%  testimony)    to 

eioept  that  a  clause  was  substituted  m  the  latter  for  one  supersede    the 

cUitcnted  in  the  paper  of  the  23rd  July,  and  except  that  former,    but 
the  codicil  of  the  30th  July  contained  an  additional  legacy  tire  and  unre- 
of  £1,000.     It  appeared  from  the  affidavit  of  the  deceased's  voked:— Held, 
nlicitor,  that  the  codicil  of  30th  July  was  intended  to  effect  papers  were  en- 
sodi  alterations,  and  to  supersede  arid  revoke  that  of  the  titled   to  pro- 
^rd  July  ;  and  it  was  sworn  by  the  widow,  that  this  paper 
,    of  the  23rd,  not  having  been  destroyed  by  the  testator,  was 
^dentally  preserved  amongst  some  waste  papers  under 
^  Bofa,  and  was  put  away  by  her,  with  such  papers,  in  a 
<bawer,  she  being  unaware  of  its  nature  until  after  the  pro- 
^.    On  the  deceased's  death,  the  box  containing  his  tes- 
^entary  papers,  which  was  temporarily  in  the  possession 
"  of  W.L.  (the  executor)  during  the  deceased's  absence  from 
I^xtdon,  was  taken  by  him  to  Brighton,  where  the  deceased 
^9  and  there  opened  in  the  presence  of  W.  L.  and  the 
^r  executors,  when  the  will  and  the  two  codicils  of  30th 
•vly,  1846,  and  23rd  January,  1847,  were  found  in  an  enve- 
^p^  indorsed,  in  the  deceased's  handwriting,  as  follows  :— 
H  Joly,  1843.     The  will  of  W.  Beetson,  and   codicils, 
i^de,  executrix,  30  July,  1846.     William  Lewis,  Samuel 
^   .executors,  23rd  January,  1847."     The  codicil  of  5th 
^Vtember,  1847,  was  executed   at  Brighton  a  few  days 
-^y  bdbre  the  testator's  death.     In  the  opinion  of  a  Chan- 
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Seetsoitf  dec, 

MOTIOK* 


eery  Barrister,  the  legacies  would  not  be  considered  cumu- 
lative should  the  codicil  be  admitted  to  probate. 

Deane,  Dr.,  moved  for  a  supplemental  probate  of  the 
codicil  of  23rd  July>  1846,  citing  Hemming  v.  Gurrey^*  and 
Tliome  V.  Rooke.\ 


Dicaii. 


Motion 
granted. 


Sir  H.  Jsnnbr  Fust.  —  Under  the  circumstances,  it 
would  seem  to  have  been  the  intention  of  the  deceased  to 
supersede  the  codicil  of  the  23rd  July,  1846,  by  the  execu- 
tion of  that  of  the  30th  July,  for  he  would  hardly  have 
made  papers  so  nearly  coincide  with  each  other  as  these  two 
papers  do.  But  it  seems  that  the  paper  remained  uncan- 
celled, and  there  is  no  clause  of  revocation  in  the  codicil  of 
the  30th  July,  1846;  the  question,  therefore,  arises,  how 
far  it  is  possible  to  consider  as  inoperative  a  paper  remainii^ 
in  the  shape  it  was  unrevoked  and  uncancelled ;  altliough  it 
appears  from  the  parol  evidence  of  the  drawer  of  the  codi- 
cils, that  it  was  intended  that  the  one  should  be  substituted 
for  the  other.  But  the  paper  of  the  23rd  July  remains  en- 
tire,  and  I  do  not  know  that  the  Court  could  take  upon 
itself  to  say  that  one  was  substituted  for  the  other,  under 
the  provisions  of  the  Wills  Act,  the  former  paper  remaining 
entire  and  uncancelled.  The  Motion  is  for  probate  of  all 
the  papers,  and  the  only  danger  is,  lest  it  should  be  consi- 
dered  that  additional  legacies,  to  the  same  amount,  were 
given  by  the  codicil  of  the  30th  July,  as  had  been  given  by 
that  of  the  23rd.  There  is  the  opinion  of  an  eminent  Chan- 
cery Barrister,  that  the  legacies  would  not  be  considered 
cumulative,  and  I  am  inclined  to  accede  to  the  Motion  for 
probate  of  all  the  papers.  If  there  be  a  doubt  whether  the 
legacies  are  cumulative  or  not,  that  will  be  a  question  of 
construction  for  the  Court  of  Chancery.  It  may  be  a  ques- 
tion whether  or  not,  under  the  circumstances,  the  papers 
can  be  made  to  consist  together*  It  is  clear  what  the  inten- 
tion of  the  deceased  was,  from  the  paper  of  the  23rd  July 
not  being  found  in  the  envelope  with  the  will  and  other 
codicils.    As  the  case  stands,  I  am  inclined  to  accede  to  the 
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Motion  for  probate  of  all  the  papers, — this  codicil,  of  23r(l      Jak.  15. 
Jul  J,  1846,  in  a  aapplemental  probate.  Bt^Tdec 

Moortf  Proctor. 


In   the   Goods   of  Thomas   Kilehbr,    otherwise      Where  the 

Kblchbr,  otherwise  Kalher,  dec. — Moiion,  ^^'P^^^'^taewn^to^^ 
—The  deceased  died  in  December,  1847,  having  made  a  will,  who  were 
will  to  the  following  effect :-  ^^  ^^  "^^^ 

This  win  made  in  the  year  of  our  Lord  God  December  3'.  another  person 
1847.  (the  drawer  of 

I  Thomas  Kilcher  do  appoint  this  me  last  Will  being  sick  of  body  ^^j  J^"\j|^ 
hot  of  socmd  mind  and  Judgment    I  do  appoint  Dennis  Kilcher  fj^^  Court  re* 
me  Brother  the  snm  of  £9  „  5'.    Mary  Kilcher  me  Sister  the  sum  jected  the  mo- 
4iC  £9 »  5*  to  be  left  her  me  Brother  Patrick  Kilcher  do  appoint  ^  ^^^    P"^ 
the  SMS  of  £9  f>  5'.  do  order  me  Brother  in  Ireland  Morris  Kilcher 
the  nns  of  £9 »» S**    Also  do  app*.  for  me  Funeral  Expences  the 
na  ai£20  strl.  out  of  said  twenty  pounds — do  appoint  Dennis 
Kilcher  the  the  spares  money  if  any  is  left  Mrs  Mary  Granger  to 
be  left  j^l  ^,0*.  me  Brother  Deunis  and  me  Brother  Patt  to  have 
Wood  in  the  Seller  between  them.    I  do  order  Mr.  James  Mation 
to  ^re  me  Bank  Book,  containing  the  sum  of  ;C55  str.  together 
with  the  sum  of  six  sovereigns  in  gold  to  Martin  Fogarty  Propiter 
of  this  ["house''  interlined]  No  15   Church  Lane  Bloomsbury 
liondon  the  same  money  to  be  by  him  div'.  among  me  People. 

I  do  appoint  Mary  Kilcher  the  mother  and  Mary  Kilcher 
daughter  Uie  snm  of  £2  each  in  all  four  pounds  I  do  appoint  me 
Wifo  Mary  Kilcher  the  snm  of  one  shilling.  Signed  and  deliver 
i>  pnseDce  of  John  Qeary 

Martin  Fogarty  his 

Junior.  Thomas  X  Kilcher 

Mark. 

The  making  and  execution  of  this  paper  took  place  under 
AelbUowing  circumstances.  On  the  day  of  its  date,  the 
dbcMiedt  being  then  dangerously  ilU  requested  Martin 
IqUMj,  his  landlord,  to  prepare  his  will  for  him,  which 
h.Wrate  from  the  deceased's  dictation,  and,  having  so  done, 
Mitover  to  the  deceased,  who  approved  of  the  same. 
'Qgirty  then  went  into  the  adjoining  room  to  that  occupie<l 
IVJhe  deceased,  and  requested  John  Cleary  and  Martin 
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Jak.  15.  Fogarty  the  younger,  also  lodgers  in  the  same  house,  ,tp 
KUeher  dee  ^'^"®**  ^^®  execution  of  the  will,  who  accordingly  went  i^ 
the  deceased's  bed-room  with  the  writer  of  the  will  for  9ud^ 
purpose,  the  deceased  being  in  bed  ;  Fogarty  handed  a  pep 
to  the  deceased^  who  made  his  mark  at  the  foot  of  the  will, 
in  the  presence  of  Cleary  and  Fogarty  the  younger ;  Fo^ 
garty  (the  drawer)  then  took  the  pen  from  the  deceased, 
and  signed  the  names  of  John  Cleary  and  Martin  Fogarty 
the  younger  to  the  will,  as  witnesses  to  the  execution  and 
to  the  mark  of  the  deceased,  in  the  deceased's  presence :  at 
the  time  Martin  Fogarty  so  signed  the  names  of  the  wit- 
nesses, they  (Cleary  and  Fogarty)  respectively  held  the  top 
of  the  pen.  These  circumstances  were  deposed  to  by  the 
drawer  and  the  two  attesting  witnesses.  The  whole  of  the 
property  consisted  of  £55.  2s.  6d.  standing  in  the  name  of 
the  deceased  in  a  savings  bank. 
Motion.  Waddilove,  Dr.,  moved  for  administration  with  the  will 

annexed  to  the  widow.  [Per  Cubiam. — Have  the  witf 
nesses  subscribed  the  paper?  A  mark  would  have  done  if 
it  had  been  made  by  themselves.]  They  held  the  top  aftbfi 
pen,  and  the  writing  of  their  names  being  with  their  appro- 
bation and  consent,  it  is  the  same  as  if  their  hands  had  been 
guided,  by  the  pen  being  held  at  the  bottom,  which  has 
been  held  by  the  Court  of  Queen's  Bench  to  be  suffijQJi^nt* 
Harrison  v.  Elmn,* 


i> 


BCRKI. 


Sir  H.  Jenner  Fust.  —The  question  is,  whether  the 
attestation  is  sufficient  to  satisfy  the  requisites  of  the  Statu^. 
The  widow  is  supposed  to  ask  for  administration  with  this 
paper^annexed,  which  disposes  of  considerably  more  than 
the  whole  amount  of  the  property  (£55)  in  legacies;,  out  of 
which  this  lady  is  to  have  one  shilling,  and  she  asks  admi- 
nistration with  the  will  annexed  to  get  one  shilling.  I  should 
like  to  know  whether  she  has  had  the  ptkper  explained  .|p 
her,  and  knows  that  she  is  to  get  only  one  shilling  ?  [JT^ 
Proctor. — It  has  been  explained  to  her.  This  was  supposed 
to  be  the  only  form  in  which  the  paper  could  be  brought 
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before  the  Court.]     I  do  not  see  that  at  all ;  I  see  no  reason      Jak.  15. 

why  the  should  apply  for  administration  with  this   will     «j/T      . 

annexed  to  disinherit  herself,  and  get  only  one  shilling.     I 

should  like  to  have  some  explanation  of  the  reason  why  the 

witnesses  did  not  sign  their  names  to  the  paper^  as  their 

names  are  fairly  written  to  the  affidavit     No   reason  is 

assigned  why  another  person  should  have  signed  their  names, 

they  holding  the  top  of  the  pen.     Where  a  person's  hand  is 

guided,  the  act  is  his  own.    I  cannot  decree  administration 

with  this  will  annexed,  under  the  circumstances,  without  a 

great  deal  more  explanation  than  appears  on  the  face  of  the  .  Motion    re- 

papeff  and  I  must  r^ect  the  Motion.  ^^ 

J€muitg9f  Proctor. 


WsMHAM  o.  W£NHAM.-*Mo<toii. — This  was  an  applica-  a  wife  ra- 
tion fir  a  erant  of  administration  de  bonis  non  under  the'"'^"^  V^.^^® 
^  t     •         ,  an  idniBistra* 

rollowing  circumstances.     Captain  Macdonald,  52nd  Foot,  tion,  to  which 

died  on  the  26th  February,  1847,  a  bachelor  and  intestote,  "J*®  '™,  *?jf" 

leaving  a  sister,  his  only  next  of  kin.      In  March^   1847,  \ng    cited    by 

lidministration  of  his  effects  was  taken  by  his  sister^  who^**"     husbtnd 

^who  h&d  a  oe- 
died  16th  May  following,  unmarried  and  intestate^  leaving  a  neficial  interest 

niece,  Mrs.  Wenham,  her  gnly  next  of  kin,  and  the  only  in  the  property) 

person  entitled  to  the  property,  who  refused  to  take  admi-  fug^^^r  ghew 

niftration.     A  Decree  was  taken  out  by  her  husband,  citing  came,  &c,and 

her  to  accept  or  refuse  administration  of  the  unadministered  ^^  ^SSa^^ 

goods  of  Captain  Macdonald,  or  to  shew  cause  why  the  tion  decreed  to 

same  should  not  be  granted  to  him ;  to  which  Decree  the  ^®  h""''*"^- 

wife  did  not  appear. 

Bogjbrdf  Dr.,  now  moved  that  administration  be  granted  Motiom. 

to  the  husband. 

8iK  H.  Jbhnbr  Fust. — ^The  circumstances  of  this  case  Dicrh. 
MV  peenliar.     The  husband  applies  for  administration  to  be 
~  to  him,  the  wife  refusing  to  take  the  grant.    A  De- 
is taken  out  calling  upon  her  to  accept  or  refuse  admi- 
aon  of  the  estate  of  her  uncle,  or  to  shew  cause  why 
[   Ik  ahonld  not  be  granted  to  her  husband.     She  declines  to 
S  he  has  a  beneficial  interest  in  the  property,  and 

TOL.  TI.  D 
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Jan.  15.      there  is  no  other  mode  of  obtaining  it  than  by  taking  admi- 
^  "T"        nistration   of  the  effects  of  Captain  Macdonald.      Decree 
Wenham.'    administration  to  the  husband. 

Tathatkf  Proctor  for  the  husband. 


A  tesutor  In  the  Goods  of  Edward  Boddinoton,  dec. — MoUtm, 
h^J'ing  by  Ws  ex-parte.^The  deceased,  late  of  Stockton  Court,  Worcester, 
his  sons  eze-  farmer,  died  4th  November,  1847,  leaving  sons  and  daugh- 
cutonandtrus.  t^g.  He  made  his  will,  dated  7th  June,  1847,  whereby  he 
howeTer,  his  directed  that  advances  made  by  him  to  any  of  his  children  in' 
intention  to  be  his  lifetime  should  be  accounted  for  by  them  to  the  trus- 
pointment  ^^^  ^^  ^^^  yfiM,  in  paying  them  their  portions  under  the 
should  not  ope*  will,  and  appointed  executors  as  follows :  ^*  I  appoint  my 
Uw  or  inequity  *«"«•  Charles  B.,  Thomas  Henry  B.,  and  Richard  B.,  to 
as  a  release  or  the  office  of  executors  and  trustees  of  this  my  will,  and  de^ 

o?"imy  debu  ^"^"^  ^^  ^  ^  ™y  intention  that  the  appointment  of  my  soni 
4ue  from  two  Charles  and  Thomas  Henry  shall  not  operate  either  at  lav 
Mt^°'and  dil  ^  *"  equity  as  a  release  or  extinguishment  of  any  debt  sr 
reeling  tliat  ei-  sum  of  money  that  may  be  owing  from  either  of  them  tome 
ed^houul^  not  **  ^^  decease ;  but,  in  the  event  of  its  so  doing,  I  direct  that 
be  entitled  to  either  of  them  so  indebted  shall  not  be  entitled  to  take  upon 

take  the  office  himself  the  office  of  executor  or  trustee  of  this  my  wilL  or 
t)f  executor  or  ^ 

trustee     undl  (in  the  character  of  executor  or  trustee)  to  take  advantage 

such  debt  be  ©f  t^g  same,  until  such  debt  or  sum  of  money  be  first  paid 
trig  at  the  same  <"^d  satisfied  to  my  estate ;  nevertheless,  I  express  my  coQ- 
time  his  oonft-  fidence,  in  pase  the  farming  business  be  carried  on  in  pll^ 
the  meanwhile,  ^^^ince  of  the  powers  for  that  purpose  hereinbefore  a» 
they  would  see  tained,  that  my  said  sons,  Charles  and  Thomas  Henry,  wiD 
business  be  pro- ^  ^^^  mean  time  see  that  the  same  be  conducted  and 
perly managed:  managed  in  a  proper  manner."  The  sons  Charles  and 
ed^prohateMto  Thomas  Henry  were  indebted  to  the  testator  at  the  date  of 
the  three  sons,  the  will  and  at  his  death,  and   were  still  indebted  to  his 

ment  o^mtSig  «»^^'  ^«  ^""^^^^  ^°  ^^>  *"^  ^^^  ^^"^  »"  ^^^^»  "'C'*^ 
at  law  (though  by  their  promissory  notes,  bearing  interest,  given  to  the  te^ 

M  Vrel2w^oN^  in  his  lifetime,  and  made  payable  to  him  or  faia  order 

the  debt  on  demand.   It  was  the  wish  of  the  testator's  family  that  the 

sons  Charles  and  Thomas  Henry  should  join  with  the  other 
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cxecotor  in  proving  the  will^  as  they^  being  farmersy  could      Jan.  15. 
SHiflt  in  managing  the  farm  left  by  the  testator.   A  Case  was     s^^^^^L. 
\ad  before  Mr.  Tamer,  Q.C.^  for  his  opinion  whether  the         dte. 
appointment  of  the  sons  as  executors  operated  at  law  or  in 
equity  as  a  release  of  their  debts,  and  as  to  their  right  to 
take  probate,  and  he  was  of  opinion  that  such  appointment 
operates  at  law,  but  does  not  operate  in  Equity,  as  a  release 
€r  cxtingoishment  of  the  debts^  and  that  the  sons  are  enti- 
tled to  prore  the  will  without  paying  their  debts. 

The  property  was  under  jB4,000« 

Hoff^nrd,  Dr.,  moved  for  probate  to  the  three  Kons,  citing  Morioii. 
WillianMy  On  ExeeuUir$,*  to  the  same  effect  as  the  opinion 
of  Mr.  Tomer. 

Sib  H.  j£NMBR  Fust. — I  do  not  see  that  the  case  is  so  Dxckkb. 
dear  as  Mr.  Turner  says  it  is :  the  direction  in  the  will 
is  not  copnlatiTe,  but  disjunctive.  [Haggard.-^The  ob- 
jeet  of  the  testator  undoubtedly  was  that  the  debts  should 
be  paid.]  Suppose  it  had  been  in  these  words :  *<  I  appoint 
them  as  executorsy  provided  they  have  paid  their  debts  due 
to  my  eatate,"  would  that  have  discharged  the  debt  ?  I  have 
gieat  difficalty  in  saying  that  the  testator  did  not  impose 
this  m  m  condition.  The  opinion  of  Mr.  Turner  is,  that  the 
sppdntment  will  operate  in  law,  but  not  in  Equity,  as  a 
idcase  of  the  debts ;  but  it  is  disjunctive.  No  doubt  an 
sppointment  as  executor  is  an  extinguishment  of  a  debt.  I 
do  not  know  what  Mr.  Turner  means  at  the  conclusion  of 
Us  opinion :  **  The  provisions  of  the  will  beings  as  I  think, 
not  ahematively, — that  they  shall  not  take  upon  themselves 
the  character  of  executors ;  or  if  they  do  take  advantage  of 
diet  character,  which  in  Equity  they  could  not  do :  but  these 
litter  expressions  are  proper  for  Counsel  in  the  Ecclesiasti- 
ed  Court."  [^HaggartL — I  apprehend  he  means  that  these 
ftDtlefDen  might  prove  without  payment  of  their  debts.]  I 
■B  anxioQO  to  carry  out  the  intention  of  the  testator,  that  his 
loas  should  have  the  management  of  the  farm  ;  but  not  to 
As  so  without  the  payment  of  their  debts ;  that  is,  he  did  not 

♦  2  y<A.  p.  815.       * 
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Jajt.  l^      niefln  tonliHiMffge  the  clebta.     Let  the  probate  pass  to  the 

^'  Fox,  Proctor. 


A  tefttotrix,  Smss  9»  BfiTBB. — Allegation^ — ^ThiB  was  a  bosiiiett  of 
to  wUl^^^n  P»»^°9'  ^»  commoii  form  of  law,  the  will  of  Mary  Bate. 
three  sides  of  a  man,  an  aged  spinster*  promoted  by  the  sole  executor  named 

M?*ttlere^<5  *"  *^®  ^^^'  against  the  nephew,  one  of  the  next  of  kin^  of 
being  space  at  the  deceased^  and  a  legatee.  The  will  bore  no  date,  but  wsi 
the  third  81^  «eented  on  the  22nd  April,  1645,  and  attested  by  two  wit- 
for  a  spe- nesf es.  The  simple  question  upon  which  its  validly  da* 
^attestation-  p^^ed  was,  whether  it  was  signed  at  the  foot  or  end»  witkiti 
such  clause  in  the  meaning  of  the  Wills  Act.  •    > 

the  middle  of     j^^  ^i    ^hich  was  carefully  written  upon  a  sheet  rf 

the  fourth  side  ^    _  ..  i     j,    •       ■.  it       i    t 

(in    order    to  foolscap  paper,  disposed  of  the  deceased  s  whole  propsity 


teay^,,moai  at  (about  £9,000)  in  a  great  variety  of  specific  legacies  eom- 
side    tor     an  VT^^S  ^^  ^'*^  three  sides  or  pages  of  the  sheet 


attestation  of  margin,  or  a  very  narrow  one),  and  terminated  very  mtf 
tion  on  the  first  ^®  bottom  of  the  third  side.  The  only  alteration  on  the 
side),  pkicing  face  of  the  will  was  in  the  first  legacy,  in  which  the  wordii^ 
bMidet'heatteih  **  nine  thousand  nine  hundred  dollars  Pensylvania  five  p« 
tation  -  clause :  Cents  being,"  were  interlined  between  the  fifth  and  siith 
tho^gM^c  tei-  lines  of  the  first  page.  On  the  fourth  page  of  the  dwBk 
totriz  had  no  appeared  the  words  **  attested  to  the  interlineation,"  vitk 
SSlf  S?e  law,  *^«  «irnatare8  "  Thomas  Kirkpatrick,  Robert  Ccmc«; 
or  to  do  any.  written  on  a  line  with,  or  opposite  to,  the  interlineation  is    ] 

Se"^will°"fter  *®  ^"*  P*^®»  ^^  ^^®  *®^  ^^^  spread  out  so  that  the  fowA 
execution,  but,  page  (or  half  of  it,  the  sheet  having  a  vertical  crease)  mighl 

onthecontraiy,  fo^  ^      ^  margin  of  the  first  page.    Below  these  wodh 

was  anxious  to  ^  ®  \7® 

comply     with  after  an  interval  afiordmg  space  for  three  or  four  lineii-eil 

^rsut^teX^  ^®  ^^^'^^^  "^^  °^  division  of  the  (fourth)  page^  was  At 
had  not  signed  following  attestation^clause :    '*  Signed  published  -  ^and-  da» 

at    "the  foot  clared  by  the  within-named  Mary  Bateman  aa  and'  finr  hv 

or     end       of 

the  will,  within  last  Will  and  Testament  in  the  presence  of  us  both  present  it    ' 

the  true  mean,  the  same  time  who  in  her  presence  at  her  request  and  in  the 
words.  presence  of  each  other  have  hereunto  subscribed-  oar 


as  Witnesses  (the  words  *  nine  thousand  nine  hundred-Sol* 
lars  Pensylvanian  five  p'.  Cents  being '  interlined  previous 


k 
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to  the  Execution  thereof."    Beneath  this  cUnie  appeared     Jan.  15. 
the  names  of  the  attesting  witnesses^  "  Thomas  Kirkpatrick»         ""n-^^ 
No.  3,  Portland  Place,  Wandsworth  Road ;    Robert  Cor-  ^'  ^^ 

nell^  High  Street,  Newington  Butts ;"  and  opposite  to  this 
clause,  on  the  right-hand  side  or  division  of  the  same  page, 
appeared  the  signature  of  the  deceased,  «'  Mary  Batenum/* 
sbout  an  inch  below  the  signature,  **  Robert  Cornell, 
iiixed  to  the  words  ''  attested  to  the  interlineation ;"  the 
agnatnre  *' M ary  Bateman  "  being -thus  placed  nearly  in 
the  middle  of  the  (fourth)  page. 

The  c»se  was  brought  before  the  Court  in  the  first  instance  No?.  0. 
OD  Motion,  which  it  rejected,  expressing  a  hope,  howevert 
that  the  paper  would  be  propounded,  in  order  that  it  might 
be  seen  what  the  witnesses  would  say,  and  that  the  question 
Might  be  put  in  a  shape  to  be  set  at  rest  by  a  decision  of  the 
flopoicr  Court. 

The  paper  was  accordingly  propounded  in  an  Allegation,  Allegation. 

winch  plraded  the  making  of  the  will  by  the  deceased  with 

hor  own  hand,  on  the  17th,  18th,  and  21st  April,  1845 ; 

Ait  on  the  21st  she  produced  the  same  to  Mr.  Smee  (the 

eaucntor),  with  whom  she  had  been  on  terms  of  intimacy 

Ibr  forty  years,  and  who  had  been  appointed  her  executor 

in  isvcral  previous  wills,  made  by  her,  and  requested  that 

he  would  peruse  the  same,  and  inform  her  whether  it  was 

fniperly  drawn  up,  and  in  a  clear  and  intelligible  fona ; 

tbit  Mr.  Smee  accordingly  read  the  will,  and  returned  it  to 

diedecataedf  and  informed  her  that  it  was  quite  correct, 

viien  she  declared  her  intention  of  executing  the  same  as 

iDQB  as  possible;  that  at  the  time  when  the  deceased  so 

knded  hear  will  to  Mr.  Smee,  the  same  was  contained  in  the 

int  three  sides  of  a  sheet  of  foolscap  paper,  as  now  appeared, 

Md'tbe  atteatation-dause  was  written  on  the  lower  part  of 

Ihl  fourth  side^  and  Mr.  Smee  then  asking  her  why  she  had 

irittoi  the  attestation*claose  in  such  a  position,  she  replied 

had  so  written  it- for  the  purpose  of  allowing  room 

finr  the  signatures  of  the  attesting  witnesses,  pointing 

same  time  to  the  place  where  their  signatures  now 

^^jpftar/  «•  attesting  an  interlineation  on  the  first  bide  of  the 

;  that  on  the  22nd  April,  1845^  the  deceased  requested 


»  PSESOGATIVE  COURT.  [Hiu  T. 

• 

Jiw.  1&.       the  attendance  of  Thomas  Kirkpatrick  and  Robert  ComeD, 

o "^        who  accordingly  attended  at  her  house,  and  she  ^en  signed 

'  the  will^  as  now  appeared,  in  their  presence,  and  they  duly- 
attested  the  same;  that^  previously  to  the  execution,  she 
informed  the  witnesses  that  the  first  three  sides  of  the- 
paper  were  full,  and  that  the  attestation  which  wodid  be 
required  to  an  interlineation  on  the  first  side  would  preYenl 
the  attestation  to  the  execution  of  the  will  being  written 
higher  up  on  the  fourth  side ;  that  the  deceased  was  in  the 
habit  of  constantly  entering  or  noting  in  her  pockei4KM^ 

•  any  particulars  rdative  to  or  connected  with  herself  and  her 
friends  at  or  about  the  very  time  of  their  occurrence!  and 
that,  in  her  pocket-book  for  the  year  1845,  she  wrote  notes,' 

*  entries»  or  memoranda  (inter  aHa)  to  the  following  e§ect>i- 

April  1 1 .  Mr.  Smee  brought  me  my  papers. 

17.  I  have  written  my  will  once  more.   I  hope  it  is  correct. 

18.  I  am  very  tired.    I  have  been  writing  nearly  all  day. 

31.  Mr.  Smee  came  to  look  over  my  will,  which  I  have  just 
finished.  I  am  delighted  he  found  it  correct  and  clear.  He  took 
tea  with  us. 

22.  We  bad  a  pleasant  ride.  Took  Mrs.  Smee  with  us.  Mr. 
Kirkpatrick  and  Mr.  Cornell  came  up  to  sign  my  will.  It  is  a^ 
great  comfort  to  have  this  important  document  off  my  mind.  .| 
thank  God  I  have  so  far,  by  his  gracious  mercy,  been  enabled  ta 
set  my  house  in  order. 

That,  after  the  execution  of  the  wiU,  on  the  22nd  April» 
1845^  the  deceased  delivered  the  same^  sealed  up  in  an  enve* 
lope,  to  Mr.  Smee,  in  whose  possession  it  remained  unta^ 
after  her  death,  on  the  1st  October,  1847,  and  that  it  is  in 
the  same  plight  and  condition  as  when  executed  by  the 
deceased. 
Aroumimt.  Robinson^  Dr.,    in  opposition  to  the  Allegatiom-^Thia 

Allegation  sets  up  a  paper  whidi,  upon  the  face  of  it,  is  not 
duly  executed  within  the  provisions  of  the  9th  section  of  th)i 
Wills  Act.  The  Court>  at  the  beginning,  put  an  equitabba 
construction  upon  the  words  "  foot  or  end ;"  but  in  latet 
cases,  it  has  adopted  a  stricter  and  more  literal  interpreta- 
tion, and  in  the  recent  cases  of  Ai^res  v.  AyreSy*  and  IViUit 

*  5  Notes  of  Ca.  375. 
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V.  Lome,^  in  which  the  Court  held  that  the  execution  was  Jam.  15; 
not  gCKMl  within  the  Statute,  the  question,  aa  far  as  this  ^  — ]^ 
Court  is  concerned,  was  set  at  rest.  If  this  had  been  a 
question  as  to  the  intention  of  the  deceased,  there  would  be 
no  opposition  ;  I  admit  it  is  clear  that  the  deceased  intended 
this  paper  to  operate  as  her  will,  and  considered  that  she 
had  executed  a  valid  instrument ;  but  since  the  Statute,  the 
intentions  of  testators  are  no  longer  a  guide^  and  are  con- 
stantly frustrated. 

Jemmer^  Dr»f  on  the  same  side.— The  question  is  reduced 
to  a  simple  point,  whether  the  Court  has  not  adhered  to  a 
literal  and  refused  to  adopt  an  equitable  construction  of  the 
Statute.  If  the  paper  was  not  a  valid  will  at  the  time  it  was 
execntedv  no  subsequent  declaration  of  the  deceased  could 
make  it  so. 

AddamSf  Dr.,  con/rd.— This  case  is  distinguished  from 

the  cases  of  Ayra  v.  Ayres^  and  Willis  v.  Lowe.    The  Act 

requires  that  the  will  should  be  signed  at  the  foot  or  end ; 

iwt  it  ia  m  question  whether  the  Legislature  intended  any- 

timig  more  than  that  a  signature  at  the  commencement 

•liould  not  be  deemed  sufficient.    It  has  been  held  by  this 

Court,  that  the  signature  must  be  immediately  at  the  end  of 

the  will,  and  where  it  is  not  so,  and  no  reason  is  assigned, 

it  might  be  supposed  that  the  testator  meant  to  evade  the 

Aety  leaving  a  space  for  the  purpose  of  inserting  additional 

^fguicB ;  and  this  was  the  case  in  Aifres  v.  Ayres,   In  Willis 

▼•  Lme^  too,  it  was  impossible  not  to  see  that  the  probable 

ntsoUon  of  the  testatrix  was  to  add  other  legacies  after  the 

cieention ;  and  no  reason  was  suggested  in  either  case  to 

oplsin  why  the  signature  was  not  at  the  foot  or  end.     Here 

ill  that  li  necessary  to  account  for  is,  why  the  attestation- 

danse  should  not  be  at  the  top  of  the  fourth  side,  but  half- 

Wlj  down,  and  if  this  can  be  accounted  for,  and  it  can  be 

ihewn  that  there  was  no  intention  to  evade  the  Statute, 

Ifeb  eMe  is  altogether  distinguished  from  the  othen ;  and  it 

dien  be  monstrous  for  the  Court  to  go  out  of  its  way, 

detet  the  intention  of  the  testatrix,  by  putting  a  strict 

!  *  6  Notes  of  Ca.  48a 
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Jan.  15.      and  rigorous  interpretation  upon  the  words  of  the  Act.   The 
SmtB     "Brwer  ^^^  Bcction  of  the  Statute,  with  reference  to  any  oblitera- 
'  tion,  interlineation^  or  other  alteration,  enacts  that  ^  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to 
be  duly  executed  if  the  signature  of  the  testator  and  the  sub* 
scription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of,  or  near  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will."     The  person  who  instructed  the 
deceased,  or  she  herself,  considered  that  the  subscription 
should  be  either  in  the  margin,  or  opposite  to»  or  near  to, 
^e  alteration.    This  could  not  be  done  on  the  first  side,  and 
she  wrote  a  memorandum  of  the  alteration  opposite  to  it; 
on  the  fourth  side,  and  not  knowing  what  space  the  sub- 
scription would  occupy,  she  wrote  the  attestation-claiise 
and  her  own  signature  lower  down  the  page.     ThefiMti 
pleaded  in  the  Allegation  shew  that  she  was  desirous  of 
complying  with  the  provisions  of  the  Act ;   that  she  hid 
done  all  she  intended  to  do  to  the  paper,  and  had  no  des^ 
to  evade  the  law* 

Harding^  Dr.,  on  the  same  side. — This  is  a  case  prkuf 
impressionis :  no  Court  has  yet  put  a  decided  construction 
upon  the  words  *'  foot  or  end."  The  Court  has  modiied  the 
most  rigorous  construction  of  those  words.  ReWoadington** 
Re  Carver.\  If  the  Court  can  modify  the  construction,  Ae 
only  question  is,  to  what  extent  it  can  go.  In  Ay^ei  ▼• 
AyreM,  and  Willis  ▼.  Lowe,  the  Court  laid  a  stress  upop  tte 
fact  that  no  explanation  was  given  why  the  signature  wtt 
not  immediately  at  the  end  of  the  will.  Here  the  reasoQ  h 
plained. 


JoDQiffiNT.  Sib  H.  Jskner  Fust.-— The  question   in  this  case  xi! 

whether  there  has  been  a  due  execution  of  this  paper,  pur<^^ 
porting  to  be  the  will  of  the  deceased.  The  paper  is  oure^' 
fully  written,  and  (with  the  exception  of  an  interliiieatioii 
on  the  first  side)  without  any  obliteration,  interlineation,  or 

•  2  Curt  324.  t  3  Curt.  29.     I  Notes  of  Ca.  276. 
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odMr  alUration  in  any  part*     It  concluclea  nearly  at  th«      Jaw.  15. 
bottoni  of  the  third  aide;  but  there  is  ^till  a  space  inter*  ^         Bnut 
wning  between  the  end  of  the  will  and  the  bottom  of  the 
figB.    There  is  no  signatare.of  the  deoeased  on  the  third 
ade,  bat  on  the  fourth  side,  about  half-way  down,  there  ta 
har  dgnaturoi  on  the  right-hand'  side  of  the  paper  (which 
has  been  doubled  in  two),  opposite  to  the  third  or  fourth 
Em  of  the  atJEesution^daofe  (which  is  on  the  left  side),  and 
tiia  atte8lation<^lause  ia  very  particular  of  itself,  referring 
to  the  interlineation.    The.  question,  therefore,  is,  whether 
tUs  ia  a  doe  esecutioo  of  the  will  within  the  true  meaning 
af  the  9th  section -of  the  Wills  Act,  which  requires  that  the 
ijgnstnre  should  be  at  *<  the  foot  or  end*'  of  the  will  :-^ 
whether)  according  t»  the  true  interpretation  of  this  clause 
aflfae  Act,  thi^  will  is  signe<l  at  the  foot  or  end  ;  or  whe* 
iher,  according  to  the  later  construction  put  upon  these 
vfvda  by  the  Court,  the  signature  should  have  been  imme*' 
fialdf  at  the  conclusion  of  the  will. 
;  If  the  Court  were  at  liberty  to  follow  its  own  inclinadoo, 
itvenld  have  no  doubt  whatever  as  to  the  intention  of  the 
tntatriz,  who  appears  to  have  taken  the  utmost  care  and 
to  bring  her  will  within  the  Statute  ;-*-that  she  did 
to  comply  most  strictly  with  the  provisions  of  the- 
Ait  <  But  I  am  afiraid  that  this  is  not  the  question  for  the 
Court  to  decide ;  the  Court  is  not  to  consider  what  the  de- 
csBsed  intended,  but  what  she  has  done.     According  to  the 
mict  letter  of  the  Act,  the  signature  id.  not  at  the  foot  ov 
^of  the  will*    I  am  not  aware  that  the  Court  has  inter«^ 
ffliil  tiieae  words  so  strictly  as  to  hold  that  the  signature* 
muk  follow  immfdiately.  the  last  line  of  the  will :  in  WootL. 
ifgum'M  C€ue^*  some  lines  intervened  between  the  last  lina 
of  the  will  and  the  signature  of  the  testatrix,  contained  in 
^  die  atteatation-clauae;  but  the  question  in  that  case  did  not  .  •    < 

upon  the  pomt  whether  the  will  was  signed  at  the  foot 
mis  but  whether  it  was  signed  at  all,  and  the  Court  de*. 
tiMt  it  had  been  signed  by  the  deceased.    Here  the- 


.1 


•  2  Cart  324% 

roi..  VI.  B 


20  PREROGATIVE  COURT.  [Hiu  T. 

Jan.  15.      question  is,  whether  the  circumstances  pleaded  afibrd  a  rea- 
yiiff  T  Bnicr  ^^^^^^  explanation,  sufficient  to  account  for  the  deceased 
having  signed  the  paper  in  the  phice  where  her  signature 
appears,  there  being  no  doubt  plenty  of  room  for  her  aigiia- 
ture,  and  even  for  an  ordinary  attestation-clause  and  the 
names  of  witnesses,  immediately  after  the  conclusion  of  the 
will. 
ConstractioD      In  the  cases  which  occurred  at  the  first  interpretation  of 
the  Statute,  the  Court  was  inclined  to  go  as  far  as  it  possibly 
could  to  give  effect  to  the  intentions  of  testators,  and  it  did, 
as  far  as  it  could,  modify  the  strict  letter  of  the  law,  sod 
act  upon  an  equitable  construction  of  the  Statute ;  but»  in 
later  cases,  the  Court,  having  received  a  suggestion  fron 
higher  quarters,  that  it  should  keep  as  near  as  it  could  ts 
the  literal  interpretation   of  the  Statute,-^having  at  fint 
given  a  latitude  to  the  construction  of  the  Statute,  and  mo- 
dified the  strict  letter  of  the  law, — has  found  itself  obliged 
(as  in  the  cases  of  A^re*  v.  Ayres*  and  WUUs  v.  Lomef)  to 
come  nearer  to  the  words  of  the  Statute.     The  purport  of 
this  clause  was  considered  by  the  Court,  at  first,  to  be  t» 
prevent  the  name  of  the  testator  written  by  him  at  the  oom- 
roencement  of  the  will  (which  was  accepted  as  a  sufficisRl 
compliance  with  the  Statute  of  Frauds)  being  taken  as  tho 
signature  of  the  testator ;  and  looking  at  this  as  the  objed 
of  the  law,  the  Court  was  inclined  to  put  a  liberal  inter- 
pretation upon  the  words.     But  the  Legislature  had  anotbsr 
object,  namely,  to  prevent  the  evasion  of  the  Statute*  bf 
the  testator  signing  his  name,  and  leaving  a  blank  space  1^ 
be  filled  up  afterwards  ;  so  that  it  is  necessary  for  the  Coort 
to  put  a  stricter  interpretation  upon  the  law.     There  nsf 
be  many  cases  (and  this  is  one)  in  which  there  has  been  no 
intention  to  evade  the  law,  but  to  comply  with  the  strut 
provisions  of  the  Act,  and  I  have  no  doubt  that  the  deceased 
in  this  case  meant  to  do  so.     But  the  question  is^  has  she 
done  so  ?     If  not,  can  the  Court  accept,  as  a  reason  for  noD- 
oompliance  with  the  law,  evidence  that  she  considered  hcf. 
signature  in  the  middle  of  the  fourth  side  of  the  paper  as 

*  5  Notes  of  Ca.  875.  t  5  Notes  of  Ca.  45a 
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•afficient  P     I  confeM  there  does  appear  to  me  no  sufficient      Jan.  15. 

reason  why  the  deceased  did  not  sign  her  name  at  the  hot-  o„         d 

torn  of  the  third  side.     There  was  plenty  of  room  for  that 

purpose,  though  not  for  an  attestation-clause  of  this  special 

tecription  ;  and  the  signature  of  the  deceased  being  placed 

It  the  bottom  of  the  third  side,  there  was  no  reason  why 

the  attestation*clau8e  might  not  have  been  written  in  any 

odier  part.     It  is  not  required  that  the  attestation- clause 

ihoiild  be  at  the  foot  or  end  of  the  will ;  it  would  be  just  as 

nlM  if  written  in  any  other  part,  provided  the  witnesses 

em  veriiy  the  signature  of  the  testatrix.     What  is  the  reason 

iMgned  for  the  signature  being  placed  where  it  now  ap-. 

pcvft?    That  the  attestation   of  the  interlineation  would 

occupy  so  much  space,  that  it  was  necessary  to  write  the 

iMtation«clause  lower  down.     That  might  be  the  belief  of 

tbc  deceased  ;  but  it  is  not  borne  out  by  the  fact ;  so  that 

l^isiio  reason  why  the  attestation -clause  should  not  have 

^  in  a  higher  part  of  the  paper.     But  the  attestation- 

chflie  has  nothing  to  do  with  the  deceased's  signature ;  she 

Bngiit  suppose  it  necessary  for  the  attestation-clause  to  be 

cioie  to  her  signature  ;  but  this  is  not  required  by  the  Sta« 

tete;  all  the  Statute  requires  is,  that  the  will  should  be 

<V^  &t  the  foot  or  end,  and  I  do  not  see  that  this  case  dif- 

te  in  any  material  degree  from  the  cases  which  have  been 

^}  and  others  decided  by  the  Court  more  deliberately 

An  in  the  early  interpretation  of  the  Statute,  in  which 

conne  the  Court  has  been  obliged  to  persevere  in  many  in- 

itinoes  so  as  to  defeat  the  real  intentions  of  testators.   When 

Ait  case  was  moved,  I  said  that  I  was  obliged  to  reject  the 

Votion,  upon  the  same  view  that  the  Court  acted  in  the 

tties  of  Ayres  ▼.  Ayresj  and  Willis  v.  Lowe^  and  other  cases. 

Bit  the  Court,  in  a  case  of  this  description,  thought  it  right 

ipgive  the  party  an  opportunity  of  propounding  tlie  paper, 

M  of  satisfying  the  Court,  if  he  could,  that  the  Statute 

IH  been  complied  with,  and  if  he  could  not,  then  that  the 

lltallion  should  be  put  in  such  a  shape  that  it  might  be 

Ikai  up  to  the  superior  Court.     I  hope  this  will  be  the 

^liMih  in  the  present  case,  as  I  am  of  opinion  that  I  must. 
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Jav.  15.      upon  principl^y  as  well  as  upon  the  case«  which  have  been 
SmuT^Brver  ^^^^^  *®»  'deject  this  Allegation,  being  of  opinion  that  the 
will  is  not  signed  at  the  foot  or  end,  and  that  the  reason 
assigned  for  placing  the  signature  elsewhere  is  not  tuffident* 
for  the  testatrix  took  an  erroneous  view  of  the  Statute  if  she 
thought  it  required  that  the  attestation-clause  rouat  be  near 
her  signature.    It  has  not  been  decided  in  any  case  Uuit  tbii 
is  necessary;  all  the  Act  requires  is,  that  the. aignalaiv 
should  be  at  the  foot  or  end  of  the  will ;  the  attestatimi* 
plause  may  be  in  any  other  part  of  the  will.    The  care  the 
took  in  executing  her  will,  and  in  taking  the  oipioieo  of 
persons  who  knew,  as  she  supposed,  what  the  law  reqiiire4 
•—all  this  shews  that  she  had  no  intention  whatever  of  eviib 
ing  the  Act ;  and  there  is  a  circumstance  which,  thou^  i 
very  small  one,  tends  to  the  same  conclusion,  naindy^  iM 
throughout  the  will  there  is  not  a  single  stop,  and  tliere  is  A 
full  stop  at  the  conclusion  of  the  will  on  the  third  p^fib 
So  that  clearly  she  did  not  intend  to  do  any  thing  oiore  to 
her  will. 

Still  the  principle  must  govern  the  question  in  this  cut 
as  well  as  in  other  cases,  whether  the  will  has  been  executed 
according  to  the  true  interpretation  of  the  Act,  wbidi  rS" 
quires  that  it  should  be  signed  at  the  foot  or  end.  If  tte 
third  side  of  the  paper  had  been  filled  up,  and  the  agM* 
ture  had  been  placed  at  the  top  of  the  fourth  side,  .tlMt 
might  have  been  sufficient ;  but  it  is  not  so  here.  I  am  «f 
opinion  that  the  Court  is  bound  on  principle,  as  well  as  si> 
the  cases,  to  reject  this  Allegation,  on  the  ground  that,  if 
all  the  facts  were  proved  as  pleaded,  they  would  not  solici' 
Allegation  to  shew  that  the  Act  had  been  complied  with  ;  and  I  acoofd* 
rejected.  -^^^^^  ^^j^^^  ^^^^  Allegation. 

Pfocton : — JenntT,  for  the  executor ;  TbflSer,  for  the  next  of  kin. 
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Sifft  orotttt  of  aiitiuralt9» 

January  28.  AMCourtDa^. 

Tbk  ^  LoNDON."«^Cat»f,  6y  ilc/  an  Petition. — This  was      Collision.— 

acause  of  dfunaffe  by  coUision  between  two  small  schooners,  ^^  twojes- 

®      '  '  8ei8  are  in  dan- 

ne  £eM0fh  of  70  tona,  bound  from  the  port  of  London  to  ger  of  collision, 
iMtflmd,  with  a  cargo,  and  the  LaviniOf  of  64  tons,  >n  j"  ^t  "^ne**^ 
Mlasty  from  Dieppe  to  Blakeney,  in  Norfolk.    The  colli-  them  lying  to, 

m  ocenrred  on  the  1st  September,  between  Cromer  and  ^^*  with  her 

-,  _^  head  to  wind- 

ihtSbcnringbam  Baoj.  B<^  vessels  sustained  damage,  and  ward,   if    the 


aetiooa  were  brought  by  the  owners  of  each  vessel  <>^*'»  J"  ^^^' 
•        •...1.,  .to  avoid  a  col- 

9gmM  Iba  other;  but  it  was  agreed  that  the  present  action,  ifgion,    should 

by  die  owners  of  the  Lavinia  against  the  London,  by  deter-  there  be  a  pot- 

ni^g  whidi  party  was  to  blame,  should  decide  botli.    The  i„g    it,    does 

Coart  was  assisted  by  Trinity  Masters.*  pore  than  she 

JtMur  and  Hardmg,  Drs.,  for  the  Lavinia  ;  Phillimore,  ^^  Court  will 

Adm.  A.,  and  Robertson,  Dr*,  for  the  London.  view  that  with 

great  approb»- 
tion. 
Db«  Lushinoton  (addreaing  the  Trinity  Matter*).  —  summing  ur. 

QcBtleoien :  It  appears  that  the  Lavinia  was  a  vessel  in  bal- 
hst.  proceeding  from  Dieppe  to  Blakeney,  and  on  the  1st  Sep- 
tember, about  half-past  3  p.m.,  she  was  some  short  distance 
iicyond  Cromer,  it  being  broad  daylight.    According  to  her 
statement,  the  wind  was  W. ;  she  was  on  the  starboard  tack, 
md  her  course  was  S.S.W, ;  she  was  under  all  sail,  except 
die  foresail ;  and  she  descried  the  London  on  the  larboard 
tack,  reaching  to  the  northward.    The  London  was  hailed  to 
port  her  helm ;  but  she  came  on,  and  struck  the  Lavinia  in 
the  way  of  the  mainchains  upon  the  larboard  side,  with  her 
tfem,  and  did  the  damage  mentioned. 

Assuming  all  these  facts  to  be  true,  1  apprehend  there  could 
not  exist  any  doubt  whatever  that  the  London  is  bound  to 
pay  for  the  damage,  because  she  was  on  the  larboard  tack, 
and  the  Lavinia  on  the  starboard,  and  therefore  the  former 
was  bound  to  give  way  to  the  latter. 

*  Captain  Waller  and  Captain  Pixley. 


A 


so  ADMIRALTY  COURT.  [Hil.  T. 

Jan.  28.  But  We  must  look  at  the  Answer  of  the  London.    In  the 

^TjJT^  first  place,  it  Is  said,  the  wind  was  W.N.W.,  and  not  W.  ; 
but  I  do  not  know  that  that  is  important.  The  second  point 
is  of  more  importance,  namely,  that  the  London  was  lying- 
to,  dead,  with  her  head  to  windward.  Thirdly,  that  all  the 
crew,  except  the  master,  were  aloft,  reefing  the  topsails. 
Fourthly,  that  the  Lavinia  was  going  to  the  southward  and 
eastward,  and  not  to  the  S.S.W.  That  is  a  direct  contradic- 
tion. Fifthly,  that  the  helm  of  the  London  was  ported,  not- 
withstanding she  was  lying- to,  dead,  with  her  head  to  wind- 
ward, but  that  she  would  not  answer  her  helm.  Sixthly, 
that  the  Lavinia  ran  into  the  bows  of  the  London,  Seventhly, 
that  the  Lavinia  might  and  ought  to  have  avoided  the  colli- 
sion. So  the  case  stood  originally ;  but  in  the  Rejoinder  it  is 
alleged  that  the  Lavinia  came  across  the  hawse  of  the  Lon* 
don,  was  caught  by  her  jibboom,  got  entangled  in  her  rig- 
ging, and  was  canted  round,  and  forced  into  the  London, 
Now  I  confess,  from  the  beginning,  I  had  considerable  diffi- 
culty in  satisfying  my  mind  that  there  is  not  some  contradic- 
tion between  these  two  averments — in  the  original  defence 
and  in  the  Rejoinder.  However,  you  must  judge  whether 
there  is  a  contradiction,  and  whether  the  contradiction  is  of 
importance.  Perhaps  it  may  only  arise  from  the  very  con- 
fused manner  in  which  it  is  stated,  and,  no  doubt,  nothing 
can  be  more  confused  than  the  statement,  there  being  an 
utter  disregard  of  antecedents  and  relatives  from  beginning 
to  end.  It  would  have  been  far  better  to  have  had  it  in 
plain,  common  language.  But  there  is  one  fact,  which  is 
certainly  of  importance,  that  is,  whether  you  are  of  opinion 
that  the  Lavinia  ran  into  the  bows  of  the  London^  or  whether 
the  damage  arose  in  consequence  of  the  London  having 
struck  the  Lavinia  in  the  way  of  the  mainchains,  on  her  lar- 
board side,  with  her  stem.  I  have  no  hesitation  in  telling 
you  that  the  preponderance  of  the  evidence,  in  my  view,  is 
in  favour  of  the  Lavinia,  because  there  is  no  reason  to  doubt 
the  affidavits  made  by  Lloyds'  surveyor,  and  by  the  engi- 
neer and  shipwright  I  have  no  doubt  of  the  statement 
being  correct.  This  being  so,  you  will  have  the  goodness  to 
tell  me  whether  you  are  of  opinion  that  this  collision  arose 
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from  the  fault  of  the  London,  or  whether  she  was  in  a  state  Jan.  sa 
vtterlj  incapable  of  assisting  herself,  so  that  it  became  the  rlldom. 
absc^ute  doty  of  the  Lavinia  to  avoid  her.  If  you  are  of 
opinion  that  she  was  incapable  of  helping  herself,  and  that 
the  Lamnia  might  and  ought  to  have  avoided  the  collision, 
then,  of  course,  you  will  pronounce  against  the  damage  in 
this  case,  and  it  will  follow  that  you  pronounce  for  the 
damage  in  the  other* 

Captain  Wells r. — We  are  of  opinion  that  the  Lamnia  Ormoir. 
acted  as  she  ought  to  have  done,  according  to  the  usages  of 
seamandiip ;  and  that  the  London  did  not  do  what  she  might 
have  done.    She  ported  her  helm,  but  that  is  all.    If  she  had 
taken  proper  measures^  there  would  have  been  no  collision. 

'Dr.  Lubhinoton. — Then  the  London  is  to  blame.    I  pro-  Jooasisirr. 
noanoe,  in  the  first  case,  against  the  London,  and  condemn 
her  in  the  damages  and  costs;   and  I   dismiss  the  other 
action. 

There  is  another  observation  which  I  must  make,  although 
it  it  not  a  point  that  can  be  raised  in  this  case.     It  is  this : 
when  two  vessels  are  in  this  situation,  in  broad  daylight* 
though  the  Lavinia  did  right  in  the  course  she  pursued,  yet, 
in  order  to  avoid  a  collision,  a  vessel  ought  not  obstinately       A      yessel 
to  persist  in  doing  right,  if  there  is  a  possibility  of  escape ;  content  "°wUh 
nd  the  Court  will  deem  it  necessary,  in  future  cases,  to  doing  right, 
take  into  consideration  the  particular  circumstances  of  the 
case;  and  if,  for  the  purpose  of  avoiding  a  collision,  should 
there  be  a  possibility  of  avoiding  it,  a  vessel  should  do  more 
than  she  is  bound  to  do,  the  Court  will  view  ihat  with 
great  approbation. 

Proctofi  i-^Jemur,  for  the  Lavnda;  Oletmie,  for  the  Londom, 


February  1.  BrdSesi, 

The  *'  Debreczia." — Petition.  — This  was  a  Summary  Wages.  — 
Petition  by  Kenelm  Turner,  late  mate  on  board  the  steam-  nerentercdliito 
ship  Debrecxia,  in  a  cause  of  subtraction  of  wages.    The  a  contract,  not 
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Fkb.  r.       Petition  alleged  that,  in  October,  1 847,  the  vessel,  being  in 

jy^^Z^ia      ^®  P®^^  ®^  London,  designed  for  a  voyage  to  Galatz,  on  the 

Danube,  the  mariner  was  hired  by  her  master  to  serve  at 

butTeryspeci&l  °^*^®  during  the  then  intended  voyage,  for  the  sum  of  £30, 

character,     by  and  that,  on  the  12th  of  October,  he  (the  mariner)  went  on 

which  ft  sDccific 

sum  was  to  be  ^^''^  ^"^  signed  the  ship's  Articles ;  that  on  the  13th,  the 

paid  as  wages  engines  were  tried  and  found  to  be  in  working  order,  and 
uid,  *  ^baviM  ®*^*'®8  and  provisions  were  taken  on  board,  whereupon  the 
gone  oo  boafd  mariner  (with  the  rest  of  the  crew)  was  ordered  by  the  mas- 

remL^d '  *on  ^^  ^  ^  ^°  readiness  the  next  morning  to  proceed  in  the 
her,  in  the  port  steamer  on  her  voyage,  the  time  occupied  in  which  would 
«3dayi*wlwat^*^®  been  about  three  weeks;  that,  accordingly,  on  the 
the  end  of  14th,  he  and  the  rest  of  the  crew  went  on  board  the  steamer, 
chanSd*^  Ihe  *"^  remained  there  until  the  4th  November,  when  he  wa» 
voyage  bemg  discharged  from  the  steamer,  which  had  remained  during 
Heid^tttat  \h"  ^*^  interval  in  the  port  of  London  ;  that  he  (the  mariner) 
contract  being  had  made  repeated  applications  to  the  master  and  to  the* 
special,  and  agent  of  the  owner  of  the  vessel  for  his  wages,  without 
broken,  the  effect;  and  that  he  is  entitled,  under  the  Stat.  7  &  8  Vict. 
?"**!i?"  ^'  c.  112,  sec.  11,  in  addition  to  his  wages,  to  two  days'  pay  for 
•ively  to  a  ^^^  ^^J*  "^^  exceeding  ten  days,  during  which  payment 
^/y>  ""^^  ^jj**  thereof  without  sufficient  cause  has  been  delayed  beyond  die 
no  jurisdiction.  ^^^  ^^  November,  the  period  at  which  the  wages  ought  to 

have  been  paid,  calculating  from  the  time  of  the  mariner^r 

discharge  from  the  steamer. 
Jan.  21.  JenneTy  Dr.,  in  opposition  to  the  Summary  Petition.—* 

AaooMiKT.       xjjig  Cj,„rt  1^^  PQ^  jurisdiction  to  entertain  this  suit.     The 

<^stinction  between  this  case  and  the  **  Cf/y  of  London  "*  ift 
tfaatt  in  that  case^  the  vessel  had  proceeded  on  her  voyage- 
afler  the  seaman  was  discharged ;  but  the  Court  there  nid 
that,  if  it  were  to  adjudicate  in  a  case  where,  after  the  tea- 
man was  hired,  the  voyage  was  abandoned,  it  must  usurp 
the  functions  of  a  jury,  for  there  would  be  nothing  to  shew 
the  length  of  the  voyage  abandoned,  nor  the  real  amount  of 
damage.    This  is  precisely  such  a  case. 

Addams,  Dr.,  for  the  mariner. — In  the  **  City  of  London^ 
the  Court  said  that,  where  die  voyage  was  abandoned,  there 

♦  1  Rob.  jun.  88. 
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IS  no  mode  by  which  this  Court  could  ascertain  the  quaw'  Fn.  1. 
m  of  damage ;  but  in  this  case  there  is  no  such  uncer-  jMrZxia 
mtr*  as  the  sum  was  agreed  upon,  namely,  £90  fbr  the 
in.  [PsB  Curiam. — If  you  brought  an  action  on  the 
ise,  yoa  mast  go  for  whatever  damages  the  Jury  would 
i¥e  yoQ ;  you  could  not  sue  for  a  given  sum.  Supposing 
le  daim  to  be  of  the  nature  of  liquidated  damages,  it 
roald  be  a  different  thing.]     It  is  a  hard  case  for  the  party 

0  be  pot  to  an  action  in  a  Court  of  Law  to  recover  his 
nges.  No  tender  of  any  kind  has  been  made  to  him.  It 
vonld  be  better  for  both  parties  that  this  Court  should 
entertain  the  matter.  The  sum  sued  for  being,  not  so  much 
per  month,  but  a  given  sum  for  the  voyage,  it  may  be  con- 
iMered  as  liquidated  damages,  and  the  Court  would  not 
^tfmrp  the  functions  of  a  Jury"  by  deciding  the  case. 

Pbr  Cubiam.— This  is  a  question  of  strict  law,*-whether 

1  We  jurisdiction  or  not,  and  I  must  decide  the  question 
bf  the  rules  and  principles  of  law,  without  any  regard  to 
eoQfliderations  of  individual  hardship.  I  think  it  a  nice 
fsestion  as  it  stands,  and  I  shall  let  the  case  stand  over 
vilfl  next  Court-day,  to  see  if  there  are  any  precedents. 

Jeimer.^A.  have  found  no  other  authority  upon  the  point  Feb.  1. 
hu  Lord  Tenterden,*  who,  citing  the  case  of  WdU  v.  0«* 
ftss,f  has  laid  it  down,  that  **  seamen  may  sue  in  the  Court 
of  Admiralty  not  only  for  the  wages  earned  in  the  course 
eft  voyage,  but  for  those  earned  in  rigging  and  fitting  out 
^  Aip  for  a  voyage,  on  which  they  have  engaged  to  pro- 
ved, if  the  owners  do  not  afterwards  think  proper  to  send 
die  Anp  on  the  intended  voyage.**  The  mariner  in  this  case 
NiBSfbr  the  whole  sum  contracted  for,  and  for  £4  double 
Vtfes  tar  teA  days,  at  £6  per  month.  Suppose  the  Court 
ef  opinion  that  the  whole  sum  of  £30  was  due,— which 
ht  upon  a  supposition  that  the  mariner  had  been 
%k|ed  in  rigging  and  fitting  out  the  vessel,—- he  cannot 
'■jh  Ae  ten  days*  double  pay.  But  there  was  no  rigging 
^lUlltf  out  this  vessel. 

*  Shipp.  P.  i,  c  4. 

t  2  Lord  Raym.  Km.    6  Mod.  238. 
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Agreement ; 


•pet  ihI. 


Authorities. 


Dr.  LusHiNOTON.-^The  question  for  the  Court  to  decide 
is  simply  a  question  of  jurisdiction ;  whether  I  possess  the 
power  to  determine  the  case  which  is  submitted  in  this 
Summary  Petition. 

I  will  refer  to  the  Summary  Petition  presently ;  but,  ip 
the  first  instance,  I  think  it  better  to  look  at  the  a^eement 
between  the  parties,  which  purports  to  be  made  in  pursuance 
of  the  Act  6  Vict.,  between  the  master  and  the  individual 
now  suing^  in  which  he  engages  to  serve  on  board  this  vessel 
on  a  voyage  to  Galatz»  on  the  Danube^  there  to  be  dis- 
charged, and  he  engages  to  find  a  passage  home  for  himself 
from  the  Danube  without  any  expense  to  the  owners  or 
master  of  the  steamer.  The  sailors  are  bound  to  supply  the 
bunkers  with  coals  from  the  hold  or  deck^  and  pull  up  ashes, 
when  required  so  to  do.  If  the  vessel  is  stopped  at  Con* 
^tantinople  for  the  ice,  all  to  be  paid'off  at  that  port ;  and 
the  voyage  is  to  be  performed  for  the  sum  of  £30.  This  is 
an  agreement  in  itself  exceedingly  special^  and  very  differ- 
ent from  that  which  the  Court  is  generally  in  the  habit  of 
taking  into  consideration. 

I  now  look  at  the  Summary  Petition,  and  that  seta  forth 
the  agreement  in  the  manner  in  which  I  have  already  stated 
it.  Then  it  goes  on  to  allege  that,  on  the  14th  October,  the 
mate  (who  is  now  suing)  went  on  board  the  vessel,  and  con* 
tinued  there  until  the  4th  November,  when^  the  vessel  not 
proceeding  on  her  voyage,  he  was  discharged,  and  he  sues 
in  this  Court  for  the  sum  of  £30^  and  also  for  £4  claimed 
to  be  due  in  addition,  under  the  Statute.  The  question  is^ 
whether  I  have  any  jurisdiction  under  these  circumstances. 

I  have  looked  at  the  cases  carefully,  especially  the  case  of 
the  <<  City  of  London,***  in  which  a  difficulty  of  this  kind 
arose,  and  in  which  I  was  of  opinion  that  my  jurisdiction 
was  not  taken  away ;  and  I  have  also  looked  at  the  cases 
cited  in  Lord  Tenterden's  book,  as  well  as  the  book  itself. 
It  appears  from  the  decisions  in  the  Court  of  King's  Bench, 
that  where  a  seaman  is  engaged,  the  circumstance  of  the 
voyage  never  being  entered  upon  at  all,  is  not  on  objection 
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ifioM  Court's  entering  iuto  a  consideration  of  the  case ;  and, 
mder  ordinary  circumstances,  this  Court  vrould  have  been 
A  liberty  to  give  a  recompense  during  the  period  the  seaman 
was  to  engaged.     But  this  case  appears  to  me  to  be  a  very 
dilerent  one.     If  the  engagement  had  been  an  ordinary 
eugagement,  and  this  person  had  been  kept  on  board  for  a 
length  of  time,  and  I  could  have  apportioned  what  was  due 
to  Urn,  I  might  have  been  in  a  condition  to  exercise  juris^ 
dicdoQ ;  but  the  great  diflSculty  that  arises  is  this — there 
If  i  special  contract.     It  is  not  that  the  vessel  does  not  sail 
to  her  port  of  destination,  but  the  objection  is,  it  is  a  special 
ooDtract,  for  a  given  sum  of  money,  and  the  contract  has 
been  altogether  broken.     Then,  in  what  way  can  this  Court 
proceed  to  determine  what  is  due  to  this  person  for  the 
breach  of  contract  ?    I  am  afraid  that  no  Court  at  all,  neither 
a  Court  of  law  nor  of  Equity,  has  jurisdiction  over  the 
matter;  a  Jury  alone  can  determine  the  question.     I  cannot 
bd  any  authority  that  will  enable  me  to  decide  it     On  the  ^  '^"'•^' 
gnmnd  that  this  is  a  special  contract,  and  that  the  contract 
httbeen  broken,  which  makes  it  a  question  exclusively  be- 
longing to  a  Jury,  I  am  not  in  a  condition  to  exercise  juris- 
diction ;  and  1  must,  therefore,  reject  the  Summary  Petition.     Petition   re- 
jected. 
Procton : — Bothenf,  for  the  mariner ;  JenningM,  for  the  owner. 


Question  for 


Vnrogatib^  OTourt  of  iTantrrfiure* 

February  2. 


3rd  Scu, 


''.'RawTON  AMD  Others  v»  Ricketts. — Asiignalion, '-^     Practice.— 
l^iHiwas  a  suit  respecting  the  will  of  Sir  R.  Ricketts.    The  ^'b«f^«  a  Proc- 
stood  for  publication  of  the  evidence.    The  Proctor  for  duced    a  wit- 
putj  opposing  the  paper  prayed   publication.     Then«w»  ^f  <^o™- 
^Mbat  for  the  party  propounding  the  paper  represented  had  been  sworn, 
te  the  adverse  Proctor  had  taken  out  a  compulsory  against  an<i  afterwards 
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FsB.  2.       F.  D.9  who  had  been  produced  as  a  witness  and  awom ;  that 

Newton  r      interrogatories  had  been  prepared  to  be  administered  to  xbfi 

Ricketts.      witness,  but  the  adverse  Proctor  now  declined  to  exaiws 

declined toexa.  ^^™-     ^^  prayed  a  IMonition  against  F.  D.  to  attend  and  be 

mine  hiro,  the  examined  on    interrogatories,   and  that  the  Court  would 

prayer  of  the  ^^tend  the  Term  Probatory  for  that  purpose  only. 

adverse   Proc-      The  CouRT  granted  the  Monition  and  an  extension  of  tbs 
tor,  granted  a  y  _^ 
Monition  ^^"®* 

ii^°to  undergo      *^<><J^*^  t'-W.  Oarkson,  for  the  party  opposing  the  will ;  Lcmfdm, 
interrogatories,  ^or  Oke  party  propounding  it. 


3K)iglft  <!rourt  of  SHrmiraUv* 

Add.GmrtDay.    ,  FEBRUARY  8. 

Collision.  —    .  Thb  "Stbanobr." — Cause^  by  Act  on  Petition* — Thisvai 
radon,^^  where  *  ^^^  of  damage  by  the  owners  of  the  brig  St.  Peterthart 
two  sailing,  ves-  Packet  against  a  schooner  called  the  Stranger,  which  came 
ntght  bei^g  on  '"  coll'^o"  with  her  about  midnight  of  the  17th  September, 
diflferent  tacks.  1847,  between  Flamborough  Head  and  the  H umber.    The 
brig,  coal-laden,  bound  from  Stockton  to  Yarmouth,  wn 
steering  to  the  S. ;  the  schooner,  in  ballast,  was  proceeding 
to  the  N.,  and  was  sailing  N.N.W.     On  the  part  of  the 
brig  it  was  alleged  that  the  wind  was  W.  to  W.  by  S.,  or 
S.W.,  and  that  she  was  closehauled  on  the  starboard  tadu 
On  behalf  of  the  schooner,   the  wind  was  stated  to  be 
W.N.W.,  and  it  was  alleged  that  she  was  closehauled  od 
the  larboard  tack,  whereas  thebrig  had  the  wind  free*    Tbs 
brig  first  discovered  the  schooner  about  a  point  or  a  poanl 
and  a-half  on  her  lee  bow,  and  was  soon  afterwards  struck  - 
by  the  schooner  on  the  larboard  bow,  and  sank  in  a  few 
minutes,  the  Crew  being  picked  up  by  the  schooner  and 
taken  to  Boston,  whence  they  were  sent  to  Yarmouth  by  the 
Shipwrecked  Mariners'  Society.  Oh  the  part  of  the  schooner 
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it  wBt  stated  that  the  brig  was  seen  when  about  150  yards       Fvb.  a 
distant,  coming  down  on  the  schooner's  lee  bow,  steering      gZ 
E&E.,  and  she  suddenly  put  her  helm  down,  and  ran  across 
the  hawse  of  the  schooner,  though  hailed  to  put  her  helm 
bard  a-starboard. 
Hie  Court  was  assisted  by  Trinity  Masters.* 
Haggard  and  Jentter^  Dn^  for  the  brig;  Ba^[/ord  and 
Tttiut  Drs.y  for  the  schooner. 

Dr.  Lushinoton  {addressing   the  Trinity  Masters), —  Sommimg  up. 

Gentlemen :    The  vessel  proceeding,    the  St,  Petersburg 

Packeif  bound  from  Stockton  to  Yarmouth,   laden  with 

ooiU,  had  rounded  Flamborough  Head,  being  on  the  star- 

bosrd  tack ;  the  vessel  proceeded  against,  a  schooner  of  83 

loos,  was  in  ballast,  proceeding  to  the  N.,  and  was  on  the 

larboard  tack.    According  to  the  gaieral  rule,  it  was  the 

doty  of  the  schooner  to  give  way ;  but  it  is  alleged  that  the 

wind  was'free  for  the  St.  Petersburg  Packet,  and  contrary 

for  tbe  schooner.   The  wind,  on  behalf  of  the  brig,  is  said  to 

hive  been  W.  and  by  S.,  and  on  behalf  of  the  schooner 

W.N.W.     You  will  take  into  consideration  all  you  have 

besrd  on  the  subject,  and  the  evidence,  and  you  will  have 

ts  determine  whether,  in  your  opinion,  the  wind  did  blow 

fitn  such  a  quarter  as  to  relax,  or  take  away,  the  general 

rale  as  to  a  vessel  on  the  larboard  tack  giving  way  to  one  on 

tbe  starboard.     If  you  are  of  opinion  that  the  schooner  was 

ikogether  closehauled,  and  the  brig  had  the  wind  perfectly 

free,  then  another  view  of  the  question  may  be  taken  ;  but 

it  is  for  you  to  determine  that  point.     I  confess  I  had  some 

difficulty  in  ascertaining,  from  the  representations  on  the 

part  of  the  schooner,  what  was  the  manner  in  which  the 

collision  actually  took  place.     The  statement  on  her  behalf 

is,  that,  **  on  perceiving  the  brig,  the  master  hailed  the  man 

at  the  helm  to  know  whether  he  saw  the  brig,  to  which  he 

replied,   *  Yes,  she  is  running  to  leeward;'  that  the  brig 

continued  her  course  of  E.S.E.  until  she  had  got  on  the 

Stramger^s  lee  bow,  and  the  weather  side  of  her  courses  be- 

*  Captain  Hsyman  and  Captain  Gordon. 
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Fkb.  8.       came  clearly  visible,  the  brig  being  at  such  time  fircmi  100  to 
cZ  1  ^  yards  distant ;  that  she  then  suddenly  altered  ber  ocmiii^ 

by  putting  her  helm  down,  and  came  to  the  wind  ;  that  Ae 
master,  on  seeing  the  brig  so  alter  her  course,  immediatdy 
hailed  her  crew,  and  which  he  continued  to   do  aevenl 
times,  to  put  her  helm  hard  a-8tarboard»  or  they  wooM  be 
foul  of  his  vessel ;  but  no  notice  was  taken  of  the  biilinf ; 
and  the  master  then,   seeing  a  collision  to  be  inevitihlfi 
ordered  the  schooner's  helm  to  be  put  in  the  lee  bed^eUi 
which  was  immediately  done,  in  order  to  ease  the  Mow; 
that  whilst  the  schooner  was  coming  to  the  wind»  and  litr 
sails  were  shaking,  the  brig  shot  across  her  hawse,  strilmf 
her  with  her  larboard  bow."     Now  I  cannot  understand  Si 
what  direction  it  is  intended  to  represent  that  the  brig  wm 
sailing,  or  the  course  she  wAs  following,  at  that  period ;  oor 
do  1  collect  from  this  in  what  part  of  the  vessel  the  strikny 
took  place  with  the  larboard  bow  of  the  brig.     Anodiff 
fact,  much  relied  upon  in  this  case,  is,  that,  previous  to  tk  | 
accident,  the  brig  had  given  way  to  another  vessel  to  tte  | 
windward.    Whether  you  think  that,  because  she  had  ghnB 
way  to  one  vessel  to  the  windward,  she  ought  to  give  wsyti 
another  vessel  to  windward,  is  a  circumstance  I  also  leave ti 
you.     You  will  have  the  kindness  to  state  which  of  At 
vessels  was  to  blame  for  the  collision,  for  uijdoubtedly  bbuBt 
is  attributable  to  one  or  the  other. 
OriMioN.  Captain  Hayman. — We  are  decidedly  of  opinion  tbH 

the  St.  Petersburg  Packet  acted  quite  right.  She  was  oodie 
starboard  tack,  and  nearly  close  to  the  wind,  and  there  ii  o^ 
doubt  in  our  minds  that  the  captain  and  crew  of  that  veafll 
did  everything  required  of  them.  We  consider  that,  wbetbct 
the  wind  was  W.  by  S.,  or  S.W.,  or  W.N.W.,  it  canw* 
make  any  difference  in  this  case.  It  would  be  a  very  dange^ 
ous  thing  to  open  the  old  law  for  night  navigation  on  tbe 
English  coast,  where  so  many  hundreds  of  vessels  are  con* 
stantly  passing,  that  the  vessel  on  the  starboard  tack  is  IM* 
to  bear  up,  but  the  vessel  on  the  larboard  tack  is  to  gi^ 
way,  as  it  would  cause  the  loss  of  many  ships  and  modi 
property.  There  is  no  doubt  that  the  schooner's  duty,  i^ 
ing  a  vessel  approaching  at  that  rapid  rate,  was  to  have  pet 


48.]  ADMIRALTY  COURT.  39 

er  helm  hard  a-port,  hauled  down  the  foresail,  eased  the       Feb.  a 
lainaheety  and  lowered  the  peak ;  and,  not  having  done  so,      ^ 
K  think  the  whole  hlame  is  attributable  to  her. 

PmB  Curiam. — I  pronounce  for  the  damage,  with  costs.  Jodqhimt. 
Proetors :— Jewwr,  for  the  brig ;  NiehoUf  for  the  tchooner. 


The  *^  Princb  op  Wales." — Causet  hy  Act  on  Petition, —      Snlvage.  — 

This  was  a  suit  by  the  master,  owner,  and  crew  of  the  luc-  '^®  supplying 

'  ®    of  a  cable  and 

|er  Phoebe,  for  a  remuneration  for  a  salvage  service  ren-  chain  by    the 

doed  to  the  barque  Prince  of  Wales,  bound  from  St.  John's,  ^"^  ^^  »  ^^«: 
XI      n  .1X1..  i*.i  1^.1   K*""  to  •  vewel 

l«ew  Brunswick,  to  London,  with  a  cargo  of  timber,  which  which  had  slip- 

anived  in  the  Downs  on  the  5th  December,  1847.  On  the  ped  her  anchor, 
aat  day,  the  weather  being  boisterous,  the  anchor  came  otherwise  dis- 
iMme,  and  she  was  obliged  to  slip,  and  was  driven  through  ahled,  in  bois- 
the  Gull  stream.  The  salvors,  who  were  on  the  look-out  to  ^^^^  \^  ^i^^ 
•Mit  vessels  in  distress,  offered  their  services,  which  were  neighboarhood 
Accepted,  and  putting  a  man  on  board  the  barque,  the  rest  ^q  be  a^saivi^e 
fNoeeded  in  the  lugger,  by  desire  of  the  master,  to  Rams-  senrice.  —  The 
grte,  for  a  diain  and  cable,  which,  with  the  aid  of  another  an'^'tcf  'dif^ 
bgger,  were  put  on  board  the  barque.  The  value  of  the  fere  according 
diip,airgo,  and  fWght,  wa.  £5.180;  a  tender  of  £85  wasJ'^^^^X; 
^e  and  rejected.  which  it  is  per. 

'  «r  /.  Dodion,  Q.  A.,  and  Batffard,  Dr.,  were  for  the  sal-  [^^^lioTi^th; 
fflti ;  Addams  and  Twissy  Drs.,  for  the  owners,  who  main-  vessel  salved  is 
Hined  that  the  sum  tendered  was  ample  for  merely  fetching  ^^^^  'ai"*affi^ 
iandior  and  cable,  and  that  this  suit  was  an  attempt  at  davit  for    the 

liDm.  LusHiNGTON. — It  appears  to  me  that  the  carrying  Judomikt. 
aa  anchor  and  cable  is  a  service  of  a  very  different 
according  to  the  circumstances  under  which  it  is 
;  in  proportion  to  the  difficulty  and  danger  which 
t-stteod  such  a  service,  and  the  weight  of  the  anchor 
h  therefore,  I  do  not  think  that  any  deduction  can  be 
ftom  the  mere  fact  of  carrying  out  an  anchor  and 
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Fib.  8.       cable,  without  taking  into  consideration  all  the  other  cir- 
p^Zir  f     cumstances  attending  the  act. 
Wokt,  I  will  first  look  at  the  Protest  on  behalf  of  the  owners  of 

this  vessel ;  because  I  think  it  important  to  see  what  is  their 
representation  of  the  state  and  condition  of  the  vessel,  both 
before  the  service  was  performed  and  afterwards.  Having 
stated  that,  on  the  5th  of  December,  they  had  taken  on 
board  a  Cinque  Ports  pilot,  when  off  Dungeness,  to  convey 
the  vessel  to  the  Downs,  they  then  state,  they  proceeded,* 
and  <<  on  the  6th^  at  6.30,  the  wind  increased,  and  blew  a 
gale  from  the  S.S.W."  This  is  a  stormy  season  of  the  year, 
and  it  appears  (to  adopt  the  expression  used  in  this  Protest) 
that  <'  a  gale  **  had  {>receded  this  service ;  and  it  is  well 
known  what  is  the  meaning  of  seamen  when  they  use  that 
word.  *^  At  8.30,  the  gale  increasing,  the  appearer  was 
obliged  to  veer  away  the  cable  to  60  fathoms.  At  9  a.m., 
finding  that  the  vessel  was  riding  very  heavily,  the  cable  was 
veered  away  to  75  fathoms.  At  10.30  a.m.,  in  conseqnence 
of  the  heavy  pitching  of  the  vessel,  the  anchor  came  home, 
and  the  ship  began  to  drive ;  and,  in  order  to  prevent  her 
driving  upon  the  Goodwin  Sands,  the  appearer,  by  the  ad^ 
vice  of  the  pilot,  slipped  the  chain  cable,  having  previootly 
put  a  slip<^buoy  upon  it."  Then,  at  this  time,  there  is  the 
loss  of  the  anchor  and  cable,  and  I  think  a  very  important 
loss  too ;  because,  though  I  am  told  that  taking  the  anchor 
and  cable  on  board  was  merely  a  measure  of  precaution, 
yet  it  appears  to  me  to  have  been  a  measure  of  precaotton 
which  every  man  of  common  sense  would  adopt  at  that  sea* 
son  of  the  year,  and  especially  looking  at  the  state  of  the 
weather  at  that  time.  It  is  a  measure  so  absolutely  neces- 
sary, that  no  man  of  common  sense  would  have  attempted 
to  prosecute  the  voyage,  under  the  circumstances,  withoat 
adopting  such  a  measure  of  precaution.  The  loss  of  the 
anchor  and  cable  being  a  matter  of  necessity,  the  ship  was 
then  "run  through  the  Gull  stream,  under  close-reefed  fore- 
topsail  and  main  spencer,  the  wind  blowing  a  strong  gale  at 
S.W.  by  W.,  the  violence  of  which  split  the  maintopsati 
whilst  taking  in  the  close  reef.  At  1  p.m.  the  vessei^was 
brought  to  an  anchor  in  eight  fathoms  water,  with  the  best 
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bower  anchor  and  100  fathoms  of  chain-cable,  the  North       Feb.  8. 
ForeUnd  bearing  S.  by  E.,  and  Margate  Church  8.W.      pTj"   - 

vys."  w!dls: 

Iliis  baring  taken  place>  I  look  to  see  what  was  done  on 
Wialf  of  the  salvors.  According  to  their  statement,  early 
ia  the  morning,  the  weather  having  been  exceedingly  tem- 
psstsoiu.  they  proceeded  in  their  vessel  for  the  purpose  of 
fodering  assistance  to  any  vessel  which  might  require  it. 
tlheir  vessel  seems  to  have  been  of  seventeen  tons,  and  the 
vfaole  of  the  salvors  I  may  take  at  seven  or  eight  persons. 
They  came  up  with  this  vessel,  and  it  is  objected  by  Dr. 
A^dams  that  there  was  no  necessity  to  have  boarded  her; 
tbt  they  might  at  once  have  proceeded  to  Margate,  to  order 
tte  anchor  and  cable  which  were  wanted.  But  it  does  not 
•ppear  to  me  that  that  case  is  set  up  in  the  proceedings  on 
bdialf  of  the  owners ;  nor  do  I  think  it  could  fairly  have 
beoi  set  up,  for  this  reason:  there  was  an  anchor  of  27  cwt., 
vith  a  cable,  to  be  procured ;  that  is  not  a  matter  so  easy  to 
be  aecomplished,  unless  the  salvors  were  provided  with 
orders  and  directions  for  the  purchase  of  such 
and  more  especially  when  I  see  it  is  admitted  that 
flkiMD,  when  he  comes  on  board,  has  a  conversation  with 
the  master  below.  I  cannot  say  that  this  was  unnecessary 
or  improper,  or  that  any  blame  could  attach  to  the  salvors, 
m  consequence  of  one  of  them  having  boarded  the  ves- 
mL  It  appears,  from  a  letter  written  by  the  master,  that 
the  Phoebe^  with  the  salvors,  went  to  Margate  for  the 
SDcfaor  and  cable,  one  remaining  on  board  the  vessel.  Why 
sue  remained  on  board  the  vessel  has  been  the  subject  of 
some  discussion  at  the  Bar  and  in  the  proceedings.  It  is 
flqvessly  all^^  in  the  original  Act  on  Petition,  that  he 
OBiained  there  at  the  request  and  desire  of  the  pilot ;  and  I 
fod  in  the  Answer  to  the  Act  that  this  is  denied,  and  it  is 
itited  that  he  only  remained  there  because  it  was  customary 
fisr  one  €i£  the  salvors  to  remain,  as  it  were,  to  keep  posses- 
lioo,  and  because  the  rolling  of  the  sea  might  have  ren- 
dered it  inconvenient  to  leave.  Now  I  should  have  expected 
that  Ridiard  Mowle,  the  pilot,  would  say  something  on 
that  point,  because  he  is  represented  as  having  used  the 

VOL.  VI.  o 
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Fib.  8.  expression.  Let  us  see  if  he  has  denied  the  ezpressiQii  m 
p^^^^f  imputed  to  him.  He  says,  in  his  affidavit,  which  is  not  i 
WaU$,  very  long  one,  and  which  omits  very  many  important  on 
cumstances  attending  this  case,  that  he  was  in  charge  of  Ae 
vessel,  and  then  he  goes  on, — without  saying  a  word  be* 
yond  this — ''  The  barque  was  boarded,  off  Broadatairi,  bj 
one  of  the  crew  of  the  lugger  Phahe^  shortly  after  whidi^ 
the  lugger  was  despatched  to  Margate,  to  bring  off  st 
anchor  and  chain,  in  the  place  of  one  from  whidi  dii 
barque  had  shortly  before  slipped,  and  upon  whidi  oecf 
sion  of  sending  ashore  for  another  one,  the  man  who  hid 
boarded  the  barque,  instead  of  joining  hia  diipmates,  re- 
mained on  board,  to  suit  his  own  convenience,  it  being  tfas 
invariable  practice  for  boatmen  to  leave  a  man  on  boiri, 
under  such  circumstances,  to  keep  other  boats  off,  and  ta 
prevent  their  interfering  with  the  first  boat  and  crew  eoH 
ployed."  Why  did  he  not  swear  that  no  such  convemCion 
took  place  ?  which,  in  the  Answer  to  the  Act  on  PetitioQiii 
denied  in  direct  terms,  in  these  words :  '<  Clarkson  dcriflJ 
that  the  said  boatman  remained  on  board  the  barque  it  As 
request  of  Richard  Mowle,  a  duly  licensed  Cinque  Pcrti 
pilot,  as  untruly  alleged."  I  presume  that  the  Answer  tv 
the  Act  on  Petition,  or  some  part  of  it,  was  read  over  to 
Mowle  by  the  agent  on  the  spot,  and  if  he  could  have  swon 
to  it  he  would.  But  I  make  the  observation  for  anotbcr 
reason.  There  is  an  affidavit  produced,  and  the  only  legd 
purpose  for  which  I  can  use  it,  or  for  which  it  ought  to  be 
used,  is  to  shew  that,  in  the  original  Act  on  Petition,  there 
was  a  statement  which  could  and  ought  to  be  either  sup- 
ported or  negatived  by  Mowle  the  pilot,  namely,  that  ii 
Refasal    of  application  had  been  made  to  him  for  an  affidavit  for  tb 

Sdarit  fo?fta]-  **^^®'*^»  *^^  ^®  refused  to  make  one  for  the  salvors ;  an 
n.  here  I  find  he  comes  and  makes  an  affidavit  on  the  part  o 

the  owners,  leaving  out  the  most  important  parts  of  the  casi 
When  I  first  read  the  case,  and  before  I  looked  to  Mowle' 
affidavit,  it  occurred  to  me,  if  this  person  had  made  no  affi 
davit,  what  ought  to  be  the  course  the  Court  should  take  i 
order  to  enforce  the  ends  of  justice?  tf  he  had  made  n 
affidavit,  I  would  have  had  recourse  to  the  provisions  of  th 
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S  md  4  VicL,  c  65,  sec  7,  and  compelled  him  to  be  exa^       Fib.  8. 
aiiied.    I  wiU  do  so  in  future;  because  for  a  man  to  with-      p^^qf 
Ud  from  the  Court  evidence  which  is  necegsary  to  the        Waki, 
amt,  is  a  course  which  the  Court  will  always  reprehend ; 
■din  the  case  of  a  pilot,  if  I  find  it  repeated,  I  will  take 
cne  to  report  the  fact  to  the  Commissioners  of  Pilotage,  and 
thit  mm  shall  be  no  longer  a  pilot.    It  is  evident  that  jus- 
liee  in  this  Court  would  be  defeated  by  such  conduct ;  and  Censured. 
«i(inany  future  case^  I  find  there  is  reason  to  think  that 
tvidcnce  has  been  kept  back,  I  will  take  care  that,  if  it  be 
done  by  a  pilot,  that  man  shall  be  punished. 

The  Phmbe  goes  back  to  obtain  the  anchor,  which  is  of 
ODiiderable  dimensions,  and  a  cable  of  considerable  length, 
vagfaing  altogether  nearly  eight  tons,  and  much  difficulty 
and  danger  attended  this.  It  was  very  truly  observed  by 
Dr.  Addams,  that  it  is  one  thing  to  bring  the  anchor  and 
^e  off*  from  the  shore  at  Deal,  and  another  to  fetch  them 
ftom  Margate;  but  still,  considering  the  state  of  the  wind 
ttd  the  weather,  it  was  not  an  easy  matter  to  get  an  anchoc 
nd  cable  on  board  this  vessel.  The  harbour-master,  a  man 
of  the  greatest  experience,  and  who  is  himself  a  Commis- 
■ODer  of  Salvage,  says  that  he  was  apprehensive  for  the 
iiiety  of  the  lugger  from  the  great  weight  of  the  anchor 
od  chain,  from  the  weather,  and  from  its  becoming  dark. 
I  consider  this  affidavit  to  be  entitled  to  considerable  weight, 
specially  as  I  find  nothing  to  negative  it,  or  only  an  argu- 
Bentative  negative.  And  again :  it  is  sworn  by  Carapany 
■ndHarman,  that  they  received  £92  from  another  vessel 
fcr  an  anchor  and  cable. 

There  is  another  point  in  this  case,  namely,  whether  I 
OQght  to  consider  the  danger  which  might  have  subse- 
■fKDtly  ensued  in  consequence  of  its  coming  on  to  blow  a 
.knry  gale.  What,  in  such  an  event,  were  the  men  with  the 
#d)or  and  cable  to  do  ?  How  does  the  pilot  swear  as  to 
<Ais point?     So  as  to  give  the  Court  information  ?    No,  but 

I  deceive  it.  He  swears,  "  that  the  men  who  brought  off 
'4>  ndior  and  chain  did  not  run  more  than  the  ordinary 
.|iA,**«.iio  man  being  able  to  say  what  the  risk  was  at  that 
of  the  year.  "The  wind  at  that  time  had  moderated;" 
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Feb.  a  that  18  in  opposition  to  the  Protest.  *'  At  no  period  what- 
p^^^fO-  ev^  was  the  barque  in  any  danger  of  drifting  ashore  on  aoj 
Wakt.  sand  whatsoever^  as  she  was  always  well  under  command.* 
How  can  this  man  venture  to  swear  that  this  vessel  would 
have  been  in  no  danger  if  an  anchor  and  cable  had  not  betB 
put  on  board,  when  we  see  what  happened  to  two  other 
vessels? 

It  appears  from  the  Act  on  Petition,  that  an  offer  was 
made  to  refer  this  case  to -the  Commissioners  upon  the* 
spot,  and  I  do  not  find  this  contradicted.  They  would  htfe 
been  competent  to  form  an  opinion  upon  it,  because  thej 
have  local  knowledge  and  experience,  which  the  Court  cin- 
not  pretend  to  possess.  I  do  not  say  that  the  parties  have 
not  a  right  to  resort  to  this  Court  if  they  think  fit,  bat  it 
the  same  time  they  must  not  complain  if  the  expenses  are 
greater  than  before  the  local  Commissioners.  Taking  the 
Tender  in-  whole  case  into  consideration,  I  am  of  opinion  that  £85  ii 
creased.  ^^^  sufficient,  and  I  shall  allot  £130. 

Proctors :  —Rotheryy  for  the  salvors ;  F,  Clarkmmy  for  the  ownerii 


\ 


iPtrtogatibr  iiTourt  of  iiTAtttrrlburv* 

Bye-Day.  February  21. 

Practice.  —  In  the  Goods  op  the  Rev.  Thomas  Thirlwall,  dec 
^Thll*  wpro"*  —Motion,  ex-parie.— The  deceased  died  17th  March,  1827, 
sentative  of  a  having  by  his  will  appointed  his  wife,  Mrs.  Susanna  Thirl* 

tM  cI!titled?o"n  ^*^^'  ^^^  «^"»  ^^^  ^®^-  T-  W.  Thirl  wall,  and  his  nephew,  Mr* 
the    renuncia-  Newell  Connop,  executors,  and  his  son  aforesaid  residuary 

to  a  grant  dt  this  Court  to  the  Rev.  T.  W.  Thirlwall,  the  son,  power  h&n0 

honu   ntm,    in  reserved  to  Mrs.  Thirlwall,  the  widow  (who  died  withois* 

preference     to  , 

hgaices.  proving  the  will),  and  to  Mr.  Connop,  the  nephew,  noi^ 

living,  but  who  has  renounced  probate.     The  Rev.  T.  ^^ 
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drlwall  proceeded  to  collect  and  administer  the  personal       Feb,  21. 
tite  to  which  the  deceased  was  beneficially  entitled  (sworn  j,y  T7Z  j 


£8,000),  which  was  fully  distributed ;  but  at  the 
todi  of  the  deceased,  a  sum  of  £3,950  Three  and  a  quarter 
wr  Cents  stood  in  his  name,  as  survivor,  in  a  joint  account 
vith  another  person  in  the  Books  of  the  Bank  of  England, 
in  whidi  fund  he  had  no  beneficial  interest  whatever.  This 
hnd  still  remained  in  his  name,  and  until  the  death  of  his 
ion,  the  Rev.  T.  W.  Thirlwall,  his  acting  executor,  on  the 
Xbd  December,  1846,  the  dividends  were  received  by  such 
lOD,  and  paid  to  the  party  entitled  thereto,  for  life ;  but  the 
divideDds  which  had  become  payable  since  the  death  of  the 
Her.  T.  W.  Thirlwall  could  not  be  received  for  want  of  a 
penonal  representative  of  the  Rev.  Thos.  Thirlwall,  the  de- 
wised.  By  the  will,  the  bequest  of  the  residue  to  his  son 
VII  charged  with  legacies  of  £5,000  each  to  two  other  sons, 
<neof  whom,  who  survived  his  father,  died  intestate,  leaving 
t  widow  and  children,  who  were  dispersed  in  various  parts 
^  the  world,  and  no  administration  had  been  taken  out  to 
liim.  Tl^  Rev.  T.  W.  Thirlwall  made  a  will,  appointing 
Ui  wife  sole  executrix,  who  duly  proved  the  same  in  June, 
1M7.  She  had  been  sworn  and  entered  into  bond  as  admi- 
niitratrix  of  the  unadministered  goods  of  the  Rev.  Thos. 
'Hiirlwall ;  and  in  order  to  transfer  the  trust-fund  standing 
ID  his  name  to  new  trustees, 

Harding f  Dr.,  moved  for  Letters  of  Administration  with  Motion. 
^l  annexed  of  the  unadministered  goods  of  the  Rev.  Thos. 
Thirlwall  to  the  executrix  of  the  will  of  the  Rev.  T.  W. 
^Iwall,  whilst  living  the  acting  executor  and  residuary 
Vkeeof  the  Rev.  Thos.  Thirlwall. 

Sul  H.  Jbnnbr  Fust. — I  think  the  representative  of  the  Dccrir. 
legatee  is  entitled  to  administration  with   will 
I,  on  the  renunciation  of  the  executor,  in  preference     Motion 
legatees.  «^^^ 

accordingly.) 

Froetor. 
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Fib.  21. 

A  impev  of 
1837,  not  sign- 
ed or  witnetsed, 
and  no  testa- 
tor's name  ap- 
pearing in  anj 
part,  on  eri- 
dence  of  its  be- 
ing of  the  hand- 
writing of  the 
alleged  testa- 
trix, —  admit- 
ted. 


Motion. 


In  thb  Goods  of  Charlottb  Anns  Cossbr,  widoi 
DBO.— -Morton,  ex'parte.  ^^The  deceased  died  26th  Jun 
1847.  A  few  days  afler  her  deaths  her  brother  foun 
locked  up  in  a  small  cabinet  in  her  bedroom,  enclosed  : 
an  envelope  sealed  up  and  indorsed  **  My  will,"  a  papc 
commencing  *^  In  the  name  of  God,  Amen.  My  last  will 
This  paper,  which  contained  a  testamentary  dispositio 
bore  date  October,  1837,  but  no  day  of  the  month  was  h 
serted ;  it  was  not  signed,  nor  was  the  name  of  any  testat 
or  testatrix  mentioned  in  any  part  of  it,  nor  was  any  wi 
ness's  name  subscribed  to  it ;  no  executor  was  named,  m 
any  residuary  legatee.  The  paper  and  the  indorseme: 
were  sworn  to  be  of  the  handwriting  of  the  deceased.  The 
was  a  former  will  uncancelled,  dated  1 1th  November,  182 
The  only  next  of  kin  were  a  sister  and  a  brother  of  the  d 
ceased,  and  the  former  consented  to  administration  with  tl 
will  annexed  being  granted  to  her  brother. 

Jenner,  Dr.,  moved  to  that  effect. — He  had  been  told  th 
there  had  been  no  instance  of  a  paper  having  been  admitt 
to  probate  in  which  no  testator  or  testatrix's  name  appeare 
There  could  be  no  doubt  in  this  case  whose  will  it  was. 


DiCRXB. 


Motion 
granted. 


Sir  H.  Jenner  Fust.— This  is  certainly  a  most  info 
mal  paper ;  but  I  see  no  great  difficulty  in  the  case,  exce 
for  the  rule  that  no  probate  is  granted  of  a  paper  in  whi4 
the  testator's  name  does  not  appear.  The  paper  was  writt4 
by  the  deceased,  sealed  up  by  her  in  an  envelope,  and  car 
fully  preserved ;  and,  all  parties  consenting,  let  the  adm 
nistration  pass. 

Abbot,  Proctor. 


February  25. 


A  testator,  Wade  and  Others  t?.  Nazer. —  Cause, — Henry  Naze 
ecuted  hU  win",  *  commander  in  the  Navy,  died  10th  November,  1846.  0 
revoking  all  the  18th  March,  1843,  he  duly  executed  his  will  (writte 
other  wills,  ex-  |jy  himself),  which  contained  the  following  clause  : — "  An( 
cil     to      that  hereby  revoking  and  making  void  all  former  or  other  wil 
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od  testaments  by  me  at  any  time  heretofore  made,  I  do      Fsb.  25. 

ledare  this  to  be  my  only  last  will  and  testament  the  [nc]  ^^^    71 

idng  contained  in  this  and  the  four  preceding  sheets  of 

fKperr     On  the  6th  June,  1846,  the  testator  (who  resided  Jemly^"  e^ 

in  Somersetshire)  executed  a  codicil  at  the  office  of  his  soli-  cuted  his  will, 

dtor  in  London,  on  which  occasion  a  conversation  took  ^^»*out  refer- 

nng  to  tne  co- 

|iace  between  him  and  his  solicitor  as  to  the  necessity  of  dicil :  —  Held, 
bong  very  particular  in  the  attestation  of  wills,  when  the  *^*^.^^®  re-ex- 
ktter  informed  him  that  it  was  safer  to  use  the  words,  in  the  will  extends  to 

dtose  of  attestation,  *'  all  being  present  at  the  same  time,"  *",^®  codicils, 

,  ,  unless  the  con- 

md  inquired  whether  his  will  (which  was  in  the  country)  trary  shall  ap. 


and  that 
OODtaining  those  words.     On  his  return  to  the  country,  the  the  testator's 


WH  properly  worded,  and  gave  him  a  form  of  attestation  P®^> 

...         «  «        r'\.     1  •  1  «     '*     was      not 


teMor,  on  the  10th  July,  1846,  re^xecuted  hig  will,  by  intention  to  re- 
igmg  the  following  memorandan,.  which  wi»  subscribed  lu^^'tTt 
hf  two  witnesses :— '*  Re-signed  by  the  above  name  [sic]  execute  it  with 
Henry  Naser,  the  testator,  this  tenth  day  of  July,  1846,  in  ^^^i^   instru- 
the  presence  of  us,  who  at  his  request,  in  his  presentee,  and  ments  admitted 
11  the  presence  of  each  other,  all  being  present  at  the  same  ^  ^^ 
fae,  have  hereunto  subscribed  our  names  as  witnesses." 
The  oodidl  ratified  and  confirmed  the  will,  except  so  far  as 
ikered  by  the  codicil. 

By  the  will,  the  testator's  son,  Henry  Leopold,  and  his 
MQ-in-law,  Mark  Edward  Wade,  are  named  trustees  for 
€tfryiog  the  will  into  effect,  and  are  executors  according  to 
the  tenonr ;  by  the  codicil,  Mark  Edward  Wade  is  named 
fnx  executor  with  the  widow  and  son,  Henry  Leopold. 
'  *  The  question  was,  whether  the  codicil  was  revoked  by  the 
n-execution  of  the  will. 

A  Motion  was  made  for  probate  of  the  will  and  codicil,    1847. 
litidi  the  Court  rejected,*  as  well  as  a  renewed  Motion,  Y*^j/j^ 
~     consent.    The  codicil  was  accordingly  propounded  by 
executors  named  in  the  codicil  in  an  Allegation,  the  ad- 
of  whidi  was  opposed  on  behalf  of  one  of  the  sons, 
interest  was  affected  by  the  codicil. 

,  Dr.,  in  opposition.— The  codicil  is  not  ex-  June  15 


republished,  and  the  question  is,  whether  it  is  re-  AaGOMsirr. 


*  5  Notes  of  Ca.  487  n. 
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Fu.  25.  published  by  construction  of  law.  It  was  formerly  held 
Wadev  Nazer  ^^**  *  testator,  by  republishing  his  will,  republished  all  the 
codicils  to  that  will,  although  there  was  no  express  reference 
to  the  codicils  in  the  memorandum  or  instruinent  of  repcd)«> 
lication.  But  in  all  the  cases,  the  testator  employed  the 
words,  "  1  republish  my  will,"  or  "  I  confirm  my  will,"  or 
used  the  word  ''will,"  which  is  important,  because  it  is 
held  that,  where  a  testator  refers  to  his  ''  will,"  he  means  to 
refer  to  the  codicils  to  that  will,  though  not  expressly  men- 
tioned, the  word  ''will"  being  a  technical  word.  CrotUe 
V.  M*DouaL*  Gordon  v.  Rea^.\  Smith  v.  Cunningham^ 
Uj^U  y: Marshall,^  In  this  case,  the  memorandiun  of  re- 
publication does  not  contain  the  word  "  will ;"  the  codicfl, 
therefore,  is  not  republished  either  expressly  or  by  construe* 
tion  of  law,  and  parol  evidence  is  not  admissible  to  shew 
that  it  was  republished.  It  may  be  said  that  evidence  may 
be  received  to  shew  the  intention  of  the  memorandum ;  but 
Mr.  Justice  Williams  says  :  || — *'  The  republication  of  a  wiB 
is  tantamount  to  the  making  of  that  will  de  novo;  it  bringi 
down  the  will  to  the  date  of  the  republishing ;  it  makes  ft 
speak,  as  it  were,  at  that  time :  in  short,  the  will  so  repub- 
lished is  a  new  will."  Then  we  have  here  a  new  will,  dated 
the  10th  July,  1846,  in  which  are  words  expressly  revoking 
all  wills  of  prior  date.  It  is  useless,  therefore,  to  admit  die 
Allegation  to  proof. 

Sir  John  Dodson,  Q.A.,  in  support  of  the  Allegation.— 
The  only  question  is,  whether  the  codicil  is  revoked  by  cfpe' 
ration  of  law.  The  language  of  the  memorandum  of  repub- 
lication is  sufficiently  ambiguous  to  let  in  parol  evidence. 
Although  the  testator  does  not  introduce  in  it  the  word 
**  will,"  no  doubt  he  did  not  mean  to  re- execute  that  paper 
alone,  but  meant  to  include  the  codicil,  which  is  a  most  im- 
portant part  of  the  will,  since  it  contains  the  appointment  of 
the  three  executors.  There  is  a  great  difference  between 
wills  and  codicils.  As  every  codicil  is  part  of  the  will,  tlie 
republication  of  the  will  is  the  republication  of  the  codicils 

*  4  Ves.  610.  t  5  Sim.  274. 

t  1  Add.  448.  §  ]  Curt.  636.     2  Notes  of  Ca.  40a 

i)  Law  of  Ex.,  P.  1,  b.  ii.  c.  iii.  §  2. 
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to  it,  unless  a  contrary  intention  be  shewn.    The  whole      Fen.  25. 
question  is  one  of  intention,  which  mast  he  collected  from  ji^^^y  Nazer. 
ill  the  circumstances  of  the  case.     Metkuen  v.  Metkuen** 
GreoHMgk  T.  Mariim.f    It  is  manifest  from  the  facts  pleaded 
thit  the  testator  could  not  have  had  the  slightest  intention, 
when  he  re-executed  the  will,  to  set  aside  the  codicil. 

Addamtt  Dr.,  on  the  same  side.— The  instrument  re-signed 
ii  a  will,  although  the  term  ^'wilP  does  not  occur  in  the 
mesiorandum.     It  is  said  the  Court  cannot  admit  parol  evi- 
deooe.    But  is  that  the  doctrine  of  this  Court,  or  is  parol 
etidenoe  excluded  by  the  Wills  Act  ?     In  U^l  v.  MarsJiall, 
the  Court  admitted  parol  evidence,  and  in  Coventry  v,WU- 
^wi$.X     Although  a  Court  of  Construction  can  only  look  to 
the  instrument  itself,  in  a  Court  of  Probate  parol  evidence 
anst  always  be  admitted  to  shew  what  is  the  will  of  the 
tntator.     Tins  is  not  so  much  a  question  of  republication, 
as  a  question  of  revocation  ;  and  in  a  case  of  revocation,  in* 
toition  is  requisite.     In  Re  L»ffhuin,§  the  Court  received 
litrol  evidence  to  shew  that  it  was  not  the  intention  of  the 
leststrix  to  revoke  her  will  by  a  paper  erroneously  described 
as  ber  *'  last  will."     [Per  Curiam. — It  is  every  day's  prac- 
tice to  admit  parol  evidence  to  shew  quo  animoJ]     Even  in 
a  Court  of  Construction  parol  evidence  may  be  received  in 
order  to  understand  a  testator's  meaning.     Guy  v.  Sharp.\\ 
Must  not  the  Court  receive  evidence  here  to  shew  quo  animo 
the  memorandum  was  written  by  the  testator, — whether  to 
revoke  the  codicil,  or  only  to  comply  with  the  advice  of  his 
aoticitor? 

The  Court  admitted  this  Allegation  contemporaneously  JuDcmirr. 
with  another  in  the  case  of  OlUve  v.  Weale,^  in  order  that 
the  efiect  of  the  Statute  as  to  the  republication,  re-execution, 
and  revival  of  wills  might  undergo  full  discussion,  and  re- 
ceive a  deliberate  construction. 


Witnesses  were  examined  in  support  of  the  Allegation. 

»  2  PhilL  il6.  t  2  Add.  239. 

:  3  Notes  of  Ca.  164.  §  6  Notes  of  Ca.  183. 
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Feb.  25.  Sir  John  Dodson,  Q.A. — The  evidence  shews  that  it  was 

WiuUv  Nazer  ^^®  ^^^^^  intention  of  the  testator  that  the  codicil  should 
operate  as  part  of  his  will,  and  that  it  was  not  his  intention 
Feb.  25.  ^y  ^^  re- execution  of  the  will  ^o  revoke  the  codicil ;  the 

Argumiict.       Court,  therefore,  as  a  Court  of  Probate,  would  give  effect  to 
the  intention  of  the  testator,  unless  controlled  by  the  S4th 
section  of  the  Statute.   [Per  Curiam. — There  is  an  express 
revocation  in  the  will  of  all  former  or  other  wills  and  tes« 
taments,  and  the  memorandum  of  republication  does  not 
refer  to  the  codicil.]      The  republication  was  merely  to 
give  legal  effect  to  the  will,  not  to  affect  the  codicil,  to 
which  he  adhered.     The  S4th  section  of  the  Statute  enacts 
tliat  it  shall  not  extend  to  any  will  made  before  the  1st 
January,   1838,    and  that  "  every  will  re-executed  or  re* 
published,  or  revived  by  any  codicil,  shall  for  the  purposes 
of  this  Act  be  deemed  to  have  been  made  at  the  time  at 
which  the  same  shall  be  so  re-executed,  republished,  or  r^ 
vived."     Then  this  will  must  be  deemed  to  have  l>een  made 
in  July,  1846,  '<  for  the  purposes  of  this  Act,"  namely,  for 
the  form  of  execution,  leaving  the  law  as  to  other  matters  as 
it  was  before  ;  and  the  question  is,  whether,  by  that  law, 
when  a  will  is  re-executed,  the  codicils  to  that  will  are  not 
re-executed  too.     It  was  the  intention  of  the  testator  thattbe 
codicil  should  operate,  and  there  is  nothing  in  law  to  pre- 
vent its  so  operating,  in  accordance  with  the  doctrine  io 
Crosbie  v.  McDouaL 

Addains,  Dr.,  on  the  same  side. — When  the  deceased 
executed  the  codicil,  in  June,  1846,  that  codicil  became  to 
all  intents  and  purposes  a  part  of  the  will,  which  then 
ceased  to  be  what  it  formerly  was.  By  re-executing  Ins 
will,  in  July,  J  846,  immediately  after  the  execution  of  ^ 
codicil,  without  a  suggestion  that  the  re-execution  was  for 
any  other  purpose  than  to  comply  with  the  advice  of  hi* 
solicitor,  he  in  effect  re-executed  the  codicil.  There  is  no- 
thing in  the  Statute  to  render  it  imperative  upon  the  Coos^ 
to  defeat  the  manifest  intention  of  the  testator,  and,  unlesa 
the  Court  has  no  choice,  it  will  not  do  so. 

Robertson^  Dr.,  contriL — I  admit  that  the  intention  of  the 
testntor  is  clear  ;  that  there  is  not  a  shadow  of  doubt  that  b^ 
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intencied  the  codicil  to  operate.     The  question  is  purely  one       Fkb.  25. 
of  law,  whether  he  has  legally  effected  his  intention.   The  yy  jIT^  ^ 
act  of  the  testator  on  the  10th  July,  1846,  had  the  effect  of 
republishing  the  will  of  the  8th  March,  1843,  and  it  is  clear 
from  the  words  of  the  memorandum  to  what  extent  the  re- 
publication goes, — that  it  does  not  extend  to  the  codicil, 
which  is  on  a  separate  paper.   I  admit  that  the  Act  does  not 
say  in  terms  that,  in  order  to  republish  a  will  or  codicil  which 
has  never  been  expressly  revoked,  the  same  formalities  must 
be  used  as  are  required  for  an  original  codicil ;  yet  the  object 
of  the  Act  is  to  secure  uniformity  both  in  the  execution  and 
in  the  revocation  of  wills,  and  it  would  be  carrying  the 
interpretation  of  the  Act  too  far  to  say  that  there  shall  be 
one  mode  for  one  purpose,  and  another  for  another.     It  is 
true  there  are  declarations  from  the  testator  afler  the  10th 
July,  1846 ;  but  if  the  Court  received  declarations  to  shew 
intention,  it  will  suffer  a  written  instrument  to  be  varied  by 
parol  evidence. 

Sir  H.  jKKNfiR  Fust. — One  or  two  cases  have  been  Judgment. 
decided  in  this  Court  which  seem  to  apply  to  this  case,  as  to 
the  construction  of  the  34th  section  of  the  Act,  which  seems 
to  have  been  considered  with  reference  only  to  the  mode  of 
iti^xecuting  papers  a[\er  the  1st  January,  1838,  '*  for  the 
pnrpoees  of  this  Act ;"  but  in  a  case  before  Vice-Chancellor 
Wigram,  that  of  Winter  v.  Winter,*  the  construction  has 
heen  carried  beyond  that  which  this  Court  has  put  upon  the 
vction.  In  that  case,  the  testator,  by  a  will  made  before  the 
PMsing  of  the  Wills  Act,  bequeathed  a  legacy  to  his  eldest 
M),  who  afterwards  died,  and  after  the  1st  January,  1838, 
the  testator  made  a  codicil,  which  was  held  to  have  repub- 
ihhed  the  will,  so  as  to  bring  it  within  the  operation  of  the 
Acl,  « for  the  purposes  of  the  Act,"  that  is,  for  re-exccu- 
4iim  or  republication,  and  the  effect  of  such  re-execution 
H^i.  to  let  in  the  grandson  (the  son  of  the  eldest  son),  so 
"^IN,  under  the  S3rd  section,  he  might  take  the  legacy  be- 

m 

'  '^^^  A  ilKirt  nofi!  of  tliis  case  (with  which  the  Editor  was  favoured  by 
of  the  Cbaocery  liar)  was  given  in  5  Notes  of  Ca.  2  ii. 
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Fkm,  95,      queathed  to  his  deceased  father,  which  would  have  lapsed 

I  am  strongly  inclined  to  hold  in  the  present  case  that»  in 
facty  this  is  a  republication  of  the  codicil  as  well  as  of  tlic 
will.    In  U]^  V.  Manhallf  the  Court  did  take  into  omsi^ 
deration  the  evidence  as  to  the  intention  of  the  testator*  and 
I  do  not  think  that  the  Court  is  debarred  from  considering 
quo  animo  the  act  was  done.    If  so.  then  it  is  clear  here  that 
the  animus  o€  the  testator  was  not  to  revoke  the  codicil,  but» 
I  on  the  contrary,  to  give  more  effect  to  it,  as  a  part  of  hii 
will.     The  purport  of  the  codicil  is  to  protect  the  interest 
of  one  of  his  sons,  and  to  appoint  an  additional  executor. 
His  intention  was  to  adhere  very  strictly  to  the  Act  of  Par- 
liament, as  to  the  mode  of  executing  wills,  and  to  use  the 
words  in  the  clause  of  attestation  which  were  given  him  by 
his  solicitor,  and  those  are  the  words  he  has  used  an  the  re- 
execution  of  his  will.     To  prevent  alji  inconvenience,  be  re* 
executes  his  will,  and  lherel)y  republishes  it,  and  the  only 
question  is,  whether  the  clause  revoking  all  former  wills  is 
of  such  effect  as  to  revoke  the  codicil  just  before  made*  -I 
cannot  help  thinking  that  the  codicil  is  (as  was  said  in  the 
Argument)  a  part  of  the  wilh    The  cases  do  not  go  quite  to 
that  length.    It  was  laid  down  by  Lord  Alvanley,  in  the 
case  of  Croshie  v.  McDoual,*  that  where  a  testator  ratifici 
and  confirms  his  last  will,  he  ratiBes  and  confirms  it  with 
every  codicil  that  has  been  added  to  it.     That  was  not  pre* 
Re-execution  cisely  the  same  case  as  this ;  but  it  seems  to  me  that  the  re» 

of  a  will  ex-  execution  of  a  will  extends  to  all  the  codicils  :  that,  unlesf 

teiHit    to    the  11    1  1. 

codicils.  the  contrary  shall  appear,  all  the  codicils  are  thereby  r^ 

published.     That  is  the  inclination  of  my  mind  as  to  tbe 

decision  to  which  the  Court  ought  to  come  in  this  outt 

namely,  to  pronounce  for  the  will  and  codicil,  and  io  deerce 

Prohate    of  probate  of  both  to  pass.     I  am  aware  that  it  is  very  possibk 

both  will  and  that  cases  may  occur  in  which  this  doctrine  may  creite 
codicil.  .  .  J  .  ,  .  .      , , . 

some  jnconvenience,  and  m  such  a  case  there  should  bes0 

appeal  to  the  superior  Court.     It  has  always  been  held  tbil 

a  Court  of  Probate  may  go  into  tbe  circumstances  of  a  case 

*  4  Ves.  610. 
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o  know  quo  ohuro  th^  testator  re*executed  the  will»  and  I  Exb.  25. 
un  of  opiDion  that  it  was  the  intention  of  this  testator  to  ^^  j7~/^ 
cxMifirm  not  merely  his  will,  but  the  codicil.  In  Uf^U  v. 
Marshall  the  Court  to  a  certain  extent  gave  a  construction 
of  this  part  €f£  the  Act.  The  decision  of  Vice-Chancellor 
WigraiD,  in  Winter  ▼.  Winier^  has  gone  a  great  way  fur- 
ther. 

Proctors :— GfemiM^  for  the  ezecators ;  Awnandf  for  the  son. 


February  28. 

Harrison  and  Othbrs  o.  Chebsman  and  Another*     Collision.  — 

^Ameed* — Ciiiwe.— This   was  an  appeal  from  the   Hiirh  A  vessel  (A), 
n  -•  A  1,  .    1       .  #.1  ,1^  soiling   en  the 

umrt  of  AdtQiralty  m  a  cause  of  damage,  by  the  owners^  starboard  uck, 

nuster,  and  crew  of  the  schooner  Globe^  against  the  brig  "^'^^^  ^^^  .^'"<* 
Gs0r^  *  The  schooner,  of  103  tons,  coal-laden^  proceeding  fr^e,  at  night, 
hm  Stockton^m-Tees  to  Topsham,  Devon,  on  the  18th  tlescries,  at  a 
Beoeinber,  1846,  about  half-past  6  o'clock  p.m.,  it  being  ^n^^  another 
dtfk,  Whitby  Light  bearing  W.,  disUnt  6ve  miles,  discerned,  vessel  (B), 
fti|iuuter  of  a  mile  off,  a  light  from  a  vessel  approaching  her.  ^^  '  lar^ard 
The  schooner's  course  was  S.E.  and  by  S.,  the  wind  being  tack.asallefced, 
WAW,,  three  points  free,  and  she  was  on  the  sUrboard  ^^!^  thaZ' bel 
Mu  The  other  vessel,  the  George^  of  191  tons  (bound  from  lieving,  if  both 
■todiam  to  Hartlepool,  in  ballast),  was  close-hauled  on  the  Jheir*' courses 
'Ishoavd  tack,  steering  N.W.  and  by  N.  The  master  of  the  they  would' 
Ak^  eoDsidering  that  the  brig  was  so  far  to  windward  of  §?,  "jl^*  ^^^ 
diat  if  both  vessels  kept  their  course  they  would  go  way  (whereas 
dy  not  port  his  helm ;  but,  discovering  that  the  brig  [,eim?^"J^^  j" 
teming  before  the  wind  close  upon  his  weather  beam,  vessels  came 
hia  helm  hard  a-weather,  but  before  the  schooner  >"  fP'Ilf^®"/": 
■Mm,  wear  a  quarter  of  a  point,  the  ueorge  came  stem  on,  was  in  fault 
^MiUaek  the  Giobe,  which  was  nearly  cut  in  two,  and  *"^    W    did 
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Fib.  28.      soon  afler  sank.    The  George,  as  soon  as  the  Globe  was  seeni 

HmUon  t     ^^'^^^  *  light,  put  her  helm  a-port,  and  bore  away. 

Chelan.         The  Judge  of  the  Admiralty  Court,  assisted   by   two 

right,  the  two  l^i'^'^ity  Masters,  held*  that  the  Globe  was  wrong,  and  the 

vessels  having  George  acted  rightly ;  and  dismissed  the  action,  with  costs. 

each    other      From  this  judgment  the  owners  and  crew  of  the  Globe  ap* 

stem  on.  pealed  to  her  Majesty  in  Council,  the  final  clause  and  prayer 

of  the  Petition  of  Appeal  being  as  follows: — 

''  And  your  Petitioner  also  humbly  represents  to  your 
Majesty  that  the  question  at  issue  in  the  said  cause  is  one 
purely  nautical,  and  that  the  ordinary  members  of  your 
Majesty's  said  Court  of  Privy  Council  are  not  sufficiently 
conversant  therewith,  and  that  it  is,  therefore,  essential  to 
the  ends  of  justice  that  they  should  be  assisted  by  the  ofH- 
nion  of  two  competent  sailing-masters  in  your  Majesty's 
service,  to  whom  the  nautical  points  should  be  submitted 
for  their  advice  thereon.  Wherefore  your  Petitioner  most 
humbly  prays  that  your  Majesty  will  be  pleased  to  refer  this 
Petition  and  the  said  Appeal  to  the  Judicial  Committee  of 
the  Privy  Council,  and  especially  to  direct  that  they  shall 
be  assisted  at  the  hearing  by  two  competent  sailing-masters 
of  your  Majesty's  Royal  Navy." 

The  Appellants  sustained  their  case  on  the  following 
grounds  : — That  a  vessel  on  a  wind  being  bound  by  one  of 
the  ordinary  rules  of  navigation  to  keep  her  course,  and  the 
George f  being  on  a  wind,  having  altered  her  course  without 
any  necessity,  and  thereby  brought  on  the  collision,  the  dis- 
tinction upon  which  the  sentence  was  mainly  founded,  viz. 
that  the  rule  of  navigation  in  question  is  not  equally  applica- 
ble by  night  as  by  day,  is  one  neither  sound  in  itself,  nor  ever 
suggested  in  any  other  case ;  that  the  Globe,  which  had  the 
wind  free,  and  therefore,  by  another  of  the  ordinary  rules  of 
navigation,  was  bound  to  keep  clear  of  the  George,  was  espe- 
cially justified  in  this  instance  in  seeking  so  to  do  by  not 
altering  her  course  (on  the  supposition  that  the  other  vessel 
would  also,  as  it  was  her  duty  to  do,  keep  her  course  uu- 
altered)  by  the  facts  pleaded  and  proved  on  the  part  of  the 

*  o  Notes  of  Ca.  366. 
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ibftr,  vis.  that  the  George  when  first  seen  from  her  was  fall       Fib.  28. 
wo  pointa  on  her  starboard   and  weather  bow>  and  that    rr  "- 
ifterwards,  and  before  she  altered  her  course,  the  masts  of     Ckeesman' 
the  George  were  seen  from  the  Giobe  apart,  and  well  open 
to  windward ;   under  which  circumstances,  but  for  such 
subsequent  alteration  of  her  course  by  the  George^  con- 
trary to  the  known  rule  of  navigation,  the  two  vessels 
(the  Globe  also  keeping  her  course)  would  have  passed  each 
other  a  hundred  fathoms  apart ;  that  the  facts  pleaded  by 
the  George  as  in  vindication  of,  or  by  way  of  accounting 
&r,  her  violation  of  the  known  rule  of  navigation,  via. 
thit  the  vessels  were  approaching  each  other  stem  on,  and 
that  the  altered  her  course  and  bore  away  before  any 
alteration  was  made  in  the  helm  of  the  other  vessel, .  are 
(hmonstrably  false,  inasmuch  as  in  that  case  she  must  have 
opened  her  larboard  broadside  to  the  Globcf  and  gone  far  to 
leevmrd  of  her,  and  without  the  possibility  of  a  collision,  but 
which  must,  if  possible,  then  have  occurred  by  the  Globe 
nmning  into  the  larboard  side  of  the  George^  and  not,  as  the 
■dnitted  fact  was,  by  the  George  running  into  the  starboard 
tide  of  the  Globe^  and  thereby  sinking  her. 

Addams,  Dr.,  for  the  Appellants,  cited  the  *'  Traveller"* 
Vid  the"*  TeH:'\  Sir  John  Bodson,  Q.A.,  and  Bayford, 
Dr.,  for  the  Respondents,  cited  the  "  Stranger  "X 

Lord  Campbell.— -There  is  no  question  of  law  in  this  Judgmskt. 

ttie,  but  only  a  plain  question  of  fact :  were  the  two  ships 

csning  stem  on  ?     Now  this  question  of  fact  was  very  par- 

tbilarly  put  by  the  learned  Judge  in  the  Court  below  to  the 

'  Ttbity  Masters.     He  stated  the  question  as  one  respecting 

^Aieh  there  was  discordant  evidence,  ''  Whether  the  vessels 

'^cie  approaching  stem  on,  or  the  George  was  Considerably 

ttht  windward  of  the  Globe?**  and  he  asked  them  whether 

Gbic  was  to  blame,  or  the  George  ?    What  was  the  opi- 

of  the  Trinity  Masters  ?     "  The  Globe,  seeing  the  vessel 

or  nearly  so,  even  if  she  had  only  two  points  of  the 


M  . 


*  2  Rob.  jttn.  197.    2  Notes  of  Ca.  476. 

t  5  Notes  of  Ca.  276.  X  Antea,  36. 
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Sentence 
affirmed. 


wind  free*  ought  to  have  pat  her  helm  a- port  ;*'  that  the 
Globe  was  wrong  and  the  George  right.    The  learned  Judge 
concurred  in  that  opinion.    Now  we  are  by  no  means  boond 
by  the  decision  of  the  Trinity  Masters,  and  if  there  were 
satisfactory  reasons  for  thinking  that  the  learned  Judge 
ought  not  to  have  been  guided  by  their  opinion,  we  sboald 
have  no  hesitation  in  reversing  his  judgment.     But  instead 
of  its  appearing  to  us  that  the  Trinity  Masters  were  wrong» 
and  that  the  learned  Judge  ought  not  to  have  dismissed  the 
action,  we  are  of  opinion  that  his  sentence  was  perfecdy 
right,  and  that,  according  to  the  evidence  and  to  all'  the 
probabilities  of  the  case,  the  two  vessels  were  coming  xiemij 
stem  on,  and  that  the  master  of  the  George  did  right  Hi 
*'  squaring  his  yards  and  keeping  away  before  the  wind." 

Under  these  circumstances,  we  are  of  opinion  that  the 
sentence  appealed  from  ought  to  be  affirmed,  with  costs.* 

Proctors:— F.  Chrkson,  for  the  Appellants;    CooU^  for  the  Ito> 
spondents. 


Salvage.  — 
Tender  held  to 
be  sufficient — 
The  getting  up 
of  the  anchors 
of  the  vessel 
salved  (aftershe 
had  been  res- 
cued from  the 
immediate  peril 
on  account  of 
which  the  sal- 
vors were  ori- 
ginally engag- 
ed) by  another 
party,  employ- 
ed by  the  ori- 
ginal salvors, — 
Held  not  to  be 
a  service  en- 
titling those 
who '  rendered 
iito  share  in 
the  general  sal- 
vage of  ship 
and  cargo. 


CoLBT  AND  Others  v.  Watson  and  Othbrb. — AppeaL 
^^Cause, — This  was  likewise  an  appeal  from  the  High  Coart 
of  Admiralty,  in  a  cause  of  salvage^  by  the  masters,  owners, 
and  crews  of  two  yawls,  the  Welcome  Home  and  the  Happg 
Return^  against  the  snow  Endeavour ,  for  services  rendered  to 
her  on  the  29th  January,  1846.  On  the  afternoon  of  that  dij) 
the  snow,  on  a  voyage  from  Hartlepool  to  London  with  a  cargo 
of  coals,  was  run  into  and  damaged  in  her  rigging  by  a  brig  in 
Gorton  Roads,  and  soon  after,  missing  stays,  she  grounded  on 
the  north  part  of  theNewc'ombe  Sand,  about  four  p.at.,  an  hour 
after  low  water.  The  weather  was  fine ;  the  wind  very  light 
All  sail  was  hove  aback,  but  without  effect,  and  the  small 
bower  anchor  (9  cwt.)  was  let  go,  and  twenty-five  fathoms 
of  chain  veered  away.  About  five,  a  fishing-smack  cam^ 
alongside,  and  offered  assistance,  which  the  master  declined. 
The  Welcome  Home,  with  eighteen  men,  and  a  galley,  aftcr- 

*  The  Committee  consisted  of  Lord  Langdale  (M.R.),  Lord  Cm?- 
bell,  Sir  H.  Jenner  Fust,  and  Mr.  Pemberton  Leigh. 
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wards  came  alongside,  and  the  roaster  of  the  snow  inquired       Feb.  28. 
the  charge  for  running  an  anchor  away.     The  yawl's  crew      rTTT' 
refiued  to  make  any  spediic  charge,  and  the  master  engaged       Watson, 
their  services.    The  salvors  ran  away  the  snow's  best  bower 
anchor  (10  cwt.)  and  fifty  fathoms  of  chain,  and  her  small 
bbwer  being  slipped,  she  was^  at  high  water  (about  half- 
past  nine  p.m.),  hove  off  to  the  best  bower ;  her  kedge  with 
two  warps  was  run  away  to  the  eastward,  and  she  was  hove 
further  off  the  ground,  slipped  from  her  best  bower  and 
diab,  and  brought  up  by  her  kedge  until  the  salvors  reco- 
Tered  the  snow's  anchors  and  cables,  and  at  about  half-past 
ten  she  was  brought  up  in  Gorton  Roads.     In  recovering 
the  anchors  and  chains,  the  other  yawl,  the  Happy  Return^ 
with  eighteen  men,  was  employed ;  the  whole  number  of 
alvors  engaged  in  the  actual  salvage  service  was  twenty-nine. 
The  salvors  laid  stress  upon  the  number  employed,  alleging 
that  it  was  owing  to  that  circumstance  alone  that  the  vessel 
was  got  off  that  tide  ;  whereas  the  owners  of  the  snow  con- 
tended that  such  numerical  force  was  wholly  unnecessary,  and 
altogether  unauthorized  by  the  master,  who  only  engaged  the 
crew  of  the  Welcome  Home  to  carry  out  an  anchor  and  heave 
at  the  windlass ;  that  this  yawl's  crew  could  have  recovered 
both  anchors  and  diains,  as  they  were  engaged  to  do,  and 
they  argued  that,  if  an  unlimited  number  of  persons  are 
permitted  by  the  original  salvors  to  assist  in  doing  that  for 
whidi  the  latter  were  solely  engaged,  and  quite  competent  to 
perform,  the  owners  are  not  legally  rendered  liable  to  remu« 
oerate  sudi  persons  as  salvors. 

Hie  value  of  the  ship,  cargo,  and  freight  was  sworn  at 
£1,8S4.     The  owners  tendered  £100,  which  the  salvors  re- 
jected, and  the  action  was  entered  at  £400. 
The  sentence  in  the  Court  below  was  as  follows : — 
DvL*  LusHiNGTON. — The  circumstances  of  this  case  appear    i847. 
to  me  to  lie  in  a  very  narrow  compass  indeed.     This  vessel,  ^"^X  ®* 
coal'laden,  from  Hartlepool,  was,  on  the  29th  of  January, 
mn  into  by  some  other  ship,  and  about  four  o'clock  in  the 
afternoon  she  got  on  the  north  part  of  the  Newcombe  Sand. 
At  this  time,  a  vessel,  named  the  Retrospect  ^ith  two  hands, 
came  up ;  but  the  master,  being  confident  in  the  strength  of 
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FxB.  28.  his  own  resources,  refused  to  receive  their  aid  for  the  pur- 
Qjn^  pose  of  rescuing  himself  from  the  danger  in  which  he  was 
Watson.  undoubtedly  in  some  degree  placed.  While  the  vessel  was 
on  the  sand>  he  let  go  the  small  bower  anchor ;  but,  about 
six  o'clock,  thinking  it  would  be  most  advantageous  for  the 
interests  of  his  owners,  he  engagetl  the  services  of  two 
smacks,  with  twenty-nine  hands.  These  men  immediately 
applied  themselves  to  getting  out  a  kedge  and  the  best 
bower  anchor ;  they  slipped  from  the  small  bower,  carried 
out  another  kedge,  and  finally  slipped  from  the  best  bower 
anchor,  by  means  of  which  the  vessel  got  off  the  sand. 

It  appears  to  me,  I  confess,  that  this  was  an  end  to  the 
salvage  service,  and  that  that  service  was  in  fact  performed 
by  the  twenty-nine  hands,  to  whom  I  have  now  adverted. 
Subsequently,  it  appears  that  the  Happy  Return^  with  no 
less  than  eighteen  hands,  was  engaged,  not  to  save  the  ship 
and  cargo,  but  to  get  up  the  bower  anchors.  About  twelve 
o'clock  at  night,  at  the  very  latest,  part  of  the  salvors  rowed 
the  master  to  Yarmouth,  and  returned  about  four  o'dodtin 
the  morning.  I  entertain  exceedingly  great  doubts  as  to 
whether  there  was  any  necessity  for  the  employment  of  the 
Happy  Return;  but  of  this  I  have  no  doubt,  that  sheiTtf 
not  a  salvor  in  any  legal  sense  of  the  term.  If  she  is  enti- 
tled to  be  paid  at  all,  it  is  simply  for  work  and  labour  done 
in  getting  up  the  anchors.  These  people  remain  on  board 
till  about  six  a.m.,  for  what  purpose  I  do  not  know,  at  least 
so  far  as  the  vessel  required  assistance.  There  is  no  purpoee 
alleged  ;  all  that  they  state  is,  that,  afler  having  rowed  to 
Yarmouth  and  back,  the  master  having  determined  to  pro- 
ceed to  London,  they  returned.  In  truth  and  in  fact,  tlie 
whole  service  was  finished  at  the  time  she  was  got  off  the 
'Fender  pro-  sand.  I  entertain  no  doubt  that  the  sum  tendered  is  per* 
noil  lice  or.  fg^tiy  ample,  and  the  only  difficulty  is  as  to  the  question  of 
costs.  To  mark  my  opinion  that  the  tender  ought  to  havo 
been  accepted,  I  shall  not  condemn  the  salvors  in  the  whde 
of  the  costs,  but  in  £15,  nomine  expensarum. 


From  this  sentence  the  salvors  appealed  to  Her  Majesty 
in  Council,  alleging  that  the  snow  and  her  cargo  had  been 
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rescued  from  a  state  of  peril,  and  that  the  weighing  of  the       Feb,  28. 
two  bower  anchors  and  cables  formed  a  most  important  in«      q»   ^ 
gredient  of  the  salvage  service.  Waison. 

Shee,  Seij.y  and  RobituoHf  Dr.^  for  the  Appellants,  applied   ig^g. 
to  their  Lordships  to  be  permitted  to  bring  in  affidavits  as  to  P^^*  ^ 
the  value  of  the  ship.     The  salvors'  agent,  believing  that 
the  owners  would  give  a  fair  value,  did  not  think  it  neces- 
sary to  extract  a  Commission  of  Appraisement ;    finding 
that  she  had  been  valued  at  £1,500  only,  inquiries  were 
made  in  order  that  another  survey  might  be  held  on  her, 
but  it  was  discovered  that  she  had  sailed  for  Archangel, 
vhence  she  returned  on  the  28th  August,  and  on  the  6th 
September  she  was  surveyed  by  the  Surveyor  to  Lloyd's  at 
Leith,  and  a  shipbuilder,  who  returned  the  value  at  £2,200. 
The  Court  below  had  awarded  £100  upon  an  estimated 
value  of  the  whole  property  at  £1,800.    Cited  the  ''  Oscar"* 
Theib  Lobdships,  however,  rejected  the  application. 
The  Appellants  might  have  applied  to  the  Court  below  to 
itay  the  proceedings,  or  for  further  time,  whereas  no  step  had 
been  taken  there  in  this  matter,  and  now  they  asked  a  Court 
of  final  appeal  to  receive  further  evidence.     The  Appellants 
bd  let  the  proper  time  go  by,  and  this  Court  could  not  help 
tlieni. 

Shee,  Seij.— The  Court  below  allowed  nothing  for  re-  Abqument. 

oofering  the  anchors.    The  snow  was  in  tlie  neighbourhood 

of  dangers;  she  had  only  just  got  off  the  Newcome  Sand, 

nd  without  her  anchors  she  was  in  great  peril.    The  anchors 

were  of  considerable  weight,  and  it  was  necessary  to  em- 

P^ythe  crew  of  the  Happy  Return  in  order  to  perform 

^1  service  expeditiously.      The  Court  below  considered 

^•this  yawl  was  not  a  salvor  ;  but  it  is  submitted  that,  in 

A  Ur  construction,  the  recovering  of  the  anchors,  in  such 

csrcamstances,  was  a  salvage  service.     [Lord  Lanodale. — 

BO,  after'  the  ship  was  salved,  there  was  another  salvage  ser« 

w»  for  recovering  her  anchors  ?]     The  vessel  could  not  go 

*wiy  without  them.     In  this  case,  the  anchors  were  lost  in 

^  Mrse  of  the  salvage  service.     The  Wreck  and  Salvage 

*  2  Hagg.  A.  R.  267. 
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Act  (9  &  10  Vict  c.  99,  sec.  19)  recognizes  as  a  salvage  ser- 
vice the  recovery  of  an  anchor.  [Lord  Campbell. — That 
Act  was  not  intended  to  alter  the  law  of  salvage.]  It  shews 
that  the  picking  up  an  anchor  is  considered  a  salvage. 
[Lord  Langdale. — The  anchors  were  not  derelict:  it 
was  known  where  they  were.]  It  is  a  question  of  principle; 
whether,  when  an  anchor  is  lost  in  the  course  of  a  salvage 
service  rendered  to  the  ship^  and  the  recovery  of  the  anchor 
is  necessary  in  order  to  place  her  in  safety,  it  is  not  a  sal- 
vage service,  and  entitled  to  reward;  The  "  WesimiMier,** 
Independently  of  salving  the  anchors^  the  value  of  the  ser- 
vice was  not  sufficiently  considered.  Although  the  weather 
was  not  tempestuous,  and  there  was  no  risk  of  life,  the  coast 
is  a  dangerous  one ;  the  vessel  was  rescued  from  peril, — for 
the  learned  Judge  admitted  that  ^e  vessel  was  in  danger,— 
and  it  is  desirable  to  encourage  a  body  of  persons  ready  and 
competent  to  render  such  services,  which  will  not  be  the 
case  if  only  £100  is  given  out  of  £1,800  to  twenty-nine 
men. 

Robinson,  Dr.,  on  the  same  side. — The  salvage  of  the  ves- 
sel was  not  complete  until  the  anchors  were  safely  on  board. 
[Sir  H.  Jenner  Fust. — Do  you  contend  that  the  eighteen 
men  in  the  Happy  Return  were  entitled  to  share  in  the 
general  salvage  of  the  ship  and  cargo  ?]  It  was  all  one  se^ 
vice.  [Sir  H.  Jenner  Fust. — Is  a  party  coming  in  at  the 
latter  end  of  a  service  entitled  to  share  in  the  whole?  Where 
was  the  necessity  of  these  eighteen  men  being  employed  in 
getting  up  an  anchor  ?] 

The  Counsel  for  the  Respondents  were  not  heard. 


JoDQltXirT. 


Sir  H.  Jenner  Fust. — Their  Lordships  agree  entirely 
in  the  opinion  of  the  learned  Judge  of  the  Court  of  Admi- 
ralty, that  this  case  ^'  lies  in  a  very  narrow  compass  indeed." 
The  circumstances  of  the  case  are  these :  the  vessel,  boaod 
to  London  from  Hartlepool,  with  a  cargo  of  coals^  about 
half-past  three  o'clock  in  the  afternoon  of  the  29th  January, 
got  on  the  Newcome  Sand,  off  the  coast  of  Suffolk,  and 


*  1  Rob.  jun.  229. 
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remained  there  for  some  time,  the  master  having  at  first      Fxb.  28. 
Touted  to  accept  the  assistance  offered  him,  thinking  his       JT 
own  crew  would  he  sufficient  to  get  the  vessel  off  the  sand.       Watson, 
The  services  of  the  salvors  were  accepted^  and  twenty-nine 
men  were  engaged,  as  stated  hy  the  salvors,  from  half-past 
Inre,  and  by  the  owners,  from  eight  o'clock  in  the  evening, 
nodi  about  ten  or  eleven  at  night.  Therefore,  these  twenty- 
nine  men,  in  two  vessels,  were  employed  this  time  in  doing 
whit  was  necessary  for  the  purpose  of  getting  the  vessel  off 
tlie  sand,  and  she  was  got  off  by  these  two  vessels  and  the 
twenty-nine  men.    The  learned  Judge  in  the  Court  below 
was  of  opinion  that,  as  soon  as  the  vessel  was  got  off  the 
and,  the  whole  salvage  service  was  completed.      Two  of 
the  anchors  were  afterwards  recovered,  and  it  is  contended 
that  this  was  a  part  of  the  salvage  service ;  and  the  question 
is,  whether  the  persons  employed  in  getting  up  the  anchors 
are  entitled  to  be  considered  as  general  salvors. 

The  first  question  is,  where  was  the  necessity  of  employ- 
ing^ them  at  all  ?  Were  not  the  crew  of  the  Welcome  Home 
soffident  for  the  purpose  ?  It  is  not  stated  in  any  one  of  the 
mffidAwits  that  they  were  not' sufficient  to  recover  the  anchors^ 
with  the  aid  of  the  crew  on  board  the  snow. 

Their  Lordships  are  of  opinion  that  the  general  salvage  of    Salvage  com- 
the  ship  and  cargo  was  completed  when  the  vessel  was  got  plc^e  when  the 
off  the  sand,  and  that  the  getting  up  the  anchors  ought  not  off  the  sand. 
to  be  considered  a  part  of  the  general  service.     The  learned 
Judge  in  the  Court  below  was  of  opinion,  taking  the  value 
of  the  property  at  £1,800,  that  the  tender  of  £100  was  suffi- 
cient.    He  did  not  adjudicate  this  to  be  the  proper  sum,  but 
be  adjudicated  that  it  was  amply  sufficient ;  that  the  salvors 
were  not  entitled  to  more,  and  he  pronounced  for  that  sum 
as  sufficient,  and  condemned  the  salvors  in  £15  nomine  ex* 
fouarum  ;  and  their  Lordships  are  of  opinion  that  the  sum 
of  £100  was  properly  pronounced  to  be  sufficient,  and  will  re- 
commend Her  Majesty  to  pronounce  against  the  appeal,  and 
to  affirm  the  sentence,  considering  that  they  are  not  bound     Sentence 
to  look  at  the  services  of  the  Happy  Return  unless  they  affirmed. 
were  necessary  for  salving  the  ship  and  cargo.    Their  Lord- 
ifaips  are  of  opinion  that  the  sentence  ought  to  be  affirmed. 
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FxB.  38.      and,  un fortunately >  it  must  be  affirmed  with  costs  of  the 

Watiom,  Proctors  i—Jenner,  for  the  Appellants ;  Fidder^  for  the  Respondents. 


JSiigtf  (iTourt  of  aumiraltv* 

Def.Day.  March  15. 

In  a  cause  of  The  "  Mbllona." — Act  on  Petition. — This  was  an  ob- 
thiTSn  to  an- j^ction  to  the  Report  of  the  Registrar  and  Merchants, 
swer  the  ac-  arising  out  of  the  following  state  of  circumstances.  In  a 
accepted  ^by  cause  of  damage  by  the  owner  of  the  late  brig  George 
the  plaintiff,  (which  was  run  down,  in  March,  1845)  against  the  schooner 
which"°proved  ^^^^  (^®  vessel  which  came  in  collision),  the  Courts  on 
less  than  the  re-  the  14th  July,  1847,  condemned  the  Mellona  in  the  damage 
Sf 'th^  l^m^ge  "^  cost8,t  the  amount  of  damage  being  referred  to  the 
and  the  plain-  Registrar  and  Merchants.  The  action  had  been  entered  in 
the*"^hfe^''of  ^1»1^^-  The  owners  of  the  schooner  (not  all  the  same  per- 
the  Teasel  con-  sons  as  at  the  time  of  the  collision)  X  brought  in  an  affidavit 

demned  in  the  ^f  ^  shipwriirht  and  a  shipbroker,  settinir  forth  the  value  cf 
damage       was  r       o  i  '  o 

greater  than  the  the  schooner  to  be  £540,  and  they  gave  bail  in  £640  (in- 
amount  of  the  eluding  £100  to  answer  costs),  which  bail  was  accepted  on 
ed  '  the     full  behalf  of  the  owner  of  the  George  to  answer  the  action. 

,  amount  of  his  Previous  to  the  reference  being  prosecuted  before  the  Regis- 
loss  •    it     was  c»  *  o 

held'  that  the  ^^^9  communications  passed  between  the  Proctors  cm  both 

amount  of  the  sides  on  the  subject  of  the  amount  of  claim.     The  Proc* 

true  value  of  ^^^  ^^^  ^^  George  stated  the  amount  at  £734.  6s.,  besides 
the  vessel,  and 

the  defendants*      *  ^^®  Committee  consisted  of  the  same  Councillors  as  in  tbe  prs- 

liability  ;     but  ceding  case. 

their     Proctor     f  5  Notes  of  Ca.  450. 

havmgdechned  ♦  ^jj^  o^ng^  ^t  the  time  of  the  collision  were,  Peter  Ozanne  Falla. 
to  attend   the  _,.  .       ,       _    ,      ,    ..  ^   ^  , .  ^  „^        ^  .  . 

reference  to  the  Christopiier  Beale,  Judith  Tebire,  and  Thomas  Ozier ;   the  present 

Registrar,  on  owners  are,  Frederick  Thomas  Falla,  Abraham  Ozier,  and  Peter  Ozanne 
tiie  ground  of  Falla. 
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onts;  namely,  value  of  the  George,  £640;  freight,  £88;     March  15. 

pirt  of  cargo,  £6.  6s.    The  Proctor  for  the  owners  of  the       ^rj^ 

UOma  offered  (August  11th)  to  pay  £540,    for  which  ^^ 

anoont,  as  the  '* admitted"  value  of  their  vessel  (irrespec-  ^'^  ^^'"8r  unne- 

tire  of  taxed  coats),  they  considered  themselves  responsible,  value  was  fixed 

This  offer  was  verbally  accepted,  but  the  compromise  not  ^^'^®"  ^^^  ^»>l 

haYing  been  casried  into  effect  on  the  29th  September,  the  and     payment 

Ph)ctor  for  the  George  gwte  notice  to  the  adverse  Proctor  ^^  ^^^^  amount 

that  he  ^Nrald  proceed  to  a  reference,  and  have  the  amount  e^,  betn^  haS 

of  the  loss  duly  ascertained  by  the  Registrar  and  Merchants.  <>"  bis  Petition 

!fte  Proctor  for  the  owners  of  the  MeUona  declared  that  JSi^nt*  of  costi 

tb^  had  been,  ever  since  the  hearing  of  the  cause,  and  of    tbe   refer- 

were  still,  ready  to  pay  £540,  the  "admitted"  value  of  ^^ ^^ ' ];; "^'^' 

their  vessel,  and  he  declined  to  attend  any  reference  to  the  liable  to  those 

Bcgistrar  and  Merchants,  as  unnecessary.     The  reference,  ^^^  tolrobe- 

however,  took  place  (the  Proctor  for  the  MelUma  declining  fore  the  R^« 

ib  attend),  and  the  Registrar  reported  the  amount  of  damage  ^'  allMaSon^ 

at  £777.  6a.*->namely,  value  of  the  vessel,  £630,*  cargo  and  —  Whether, 

fiogfat,  £147. 6s.— and  this  Report  was  confirmed.    On  the  J'e^enachST  eof 

Befiualt  Day  after  Michaelmas  Term,  the  Proctor  for  the  ownership  be- 

ovners  of  the  George  porrected  his  bill  of  costs,  which  the  tween  the  cause 

^    ^  ^  ^  '  of   action  and 

Registrar  reported  at  £233.  19s.  lid.  (including  the  costs  the  arrest,  the 

of  the  reference),  the  adverse  Proctor  objecting  to  the  tax-  fr^'ghtonboard 

'  «»  «3  tne  vessel  con- 

The  Proctor  for  the  George  then   prayed   a  Mo-  demned  in  the 


nition  against  the  owners  of  the  MeUona  and  their  bail,  <^am«?e  can  be 
-  *•     t  n    1  1        rrii     called    in. 

for  payment  of  the  amount  of  damage  reported.      Ine 

adverse  Proctor  objected,  and  prayed  to  be  heard  on  his 
Petitioii. 

The  Act  on  Petition  alleged  that  bail  was  given  by  the  Act. 
owners  of  xhe  MeUona  to  answer  the  action  in  £640  (namely, 
254M)  as  for  the  value  of  the  schooner,  and  £100  to  answer 
costs),  and  that  it  was  accepted  by  the  Proctor  for  the 
George ;  it  set  forth  the  correspondence  between  the  Proc- 
tors, and  alleged  that  the  owners  of  the  MeUona  had  been 
tt  all  tiroes  since  the  decision  of  the  Court  ready  and  willing 
to  pay  the  £540,  being  the  admitted  value  of  their  vessel, 
md  the  whole  amount  for  which,  according  to  law,  they 
were  liable,  so  that  the  reference  was  unnecessary ;  and  it 
prayed  that  the  sum  of  £540  might  be  pronounced  as  due 
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Answer. 


Argumxht. 


for  the  damage,  and  that  the  costs  of  the  reference  might  be 
disallowed. 

The  Answer  denied  that  the  value  of  the  MeUonUf  at  the 
time  when  bail  was  given,  was  £540,  or  admitted  to  be 
so  •*  on  the  contrary,  it  alleged  her  value  to  be  at  least 
£800;  it  further  alleged  that  the  compromise  had  been 
accepted  upon  the  condition  that  the  £540  should  be  in- 
stantly paid,  with  the  whole  of  the  taxed  costs,  and  theofe 
was  expressly  stated  to  be  without  prejudice  to  the  interests 
and  just  claims  of  the  owner  of  the  George  ;  that  the  sum 
was  not  so  paid,  and  consequently  the  owner  refused  to 
agree  to  such  compromise  when  again  proposed ;  and  tbit 
the  owners  of  the  Mellona  had  brought  in  no  account  d 
freight,  though  the  schooner  was  laden  at  the  time  of  the 
collision. 

Addams,  Dr.,  for  the  owners  of  the  Mellona* — A  reftfenee 
to  the  Registrar  and  Merchants  was  not  necessary,  and 
therefore  the  costs  of  the  reference  should  not  be  paid  by 
our  party.  Upon  principle  and  authority,  the  question  of 
the  value  of  the  Mellona  was  concluded  when  the  affidavit 
was  exhibited,  and  not  questioned,  and  bail  in  the  amount 
of  £540  was  given.  The  other  party  might  have  disputel 
the  value  or  had  a  Commission  of  Appraisement.  In  die 
case  of  the  **Richmond"f  which  was  the  converse  of  this,  the> 
vessel  was  arrested,  and  bail  was  given  in  £2,500  to  answer 
the  action.  The  damage  was  pronounced  for,  and  on  refe^ 
ence  to  the  Registrar  and  Merchants,  the  owners  set  up  that 
the  value  of  the  vessel  did  not  exceed  the  sum  of  £900  at 
the  time  the  damage  occurred;  an  Act  on  Petition  was 
entered  into  as  to  the  value  of  the  Richmond  at  the  time; 
and  the  responsibility  of  the  bail  was  limited  to  the  value  ef 
the  ship  and  freight.  In  the  " Hope" X  the  owners  pc^ 
ceeding  had  sustained  a  loss  of  between  £1,300  and  £1,4(K^ 
and  the  value  of  the  Hope  was  only  £810.  But  the  master  • 
of  that  vessel  was  part  owner,  and  a  Monition  was  sou^ 
against  him  to  make  him  personally  responsible  for  the  defi* 

•  The  Minute  of  Court,  on  giving  bail,  was  "  Present  Coote,  wlio 
accepted  sucti  bail  to  answer  the  action." 
t  3  Hagg.  A.  R.  433.  J  1  Rob.  jun.  265. 
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wncy;  which  the  Court  refased.     Supposing  the  Court  to    Mabch  15. 
w  againtt  ns  upon  the  principle,  there  is  no  sufficient  proof       mw^Z 
if  the  value  of  the  MeUona  at  the  time  of  the  damage.    The 
iraght  was  never  arrested :  the  vessel  was  in  other  hands. 

/MmjOK,  Dr.y  on  the  same  side. — The  utmost  extent 
to  which  we  are  liable  is  for  £540^  with  the  taxed  costs. 
A  ihipwright  and  a  shipbroker  depose  that  £540,  and  no 
more,  was  the  value  of  the  vessel.  Bail  was  offered  to  that 
UMmnt  and  accepted,  and  this  was  conclusive.  The 
«  Bd*y."*     The  "  Graffs  BemsiorffTi 

Pbr  Curiam. — Is  there  any  practice  in  the  Registry, 
vfaen  a  vessel  is  arrested  in  a  cause  of  damage  and  bail  is 
gifen,  as  to  obtaining  a  conHat  of  the  value  of  the  vessel 
vrested? 

The  R^Utrar. — There  never  has  been ;  I  think  this  is 
the  first  time  such  a  question  has  arisen. 

Pkb  Chbiam. — So  that  bail  is  taken  for  more  or  less, 
vithoat  ascertaining  whether  that  is  the  actual  value  of  the 
Tenel  or  not,  leaving  that  matter  subject  to  future  conside- 
ndon. 

Sir  John  Dodton,  Q. A.,  for  the  owner  of  the  George,  — 
It  11  said,  first,  that  we  have  admitted  that  the  value  of  the 
Ifdbma  was  £540,  and  no  more ;  and,  secondly,  that  we 
oftred  to  accept  £540,  with  the  taxed  costs,  which  they 
vere  ready  to  hand  over,  and  that  we  afterwards  receded. 
At  to  the  first  point,  we  deny  that  such  admission  was 
Bide.  The  other  party  alleged,  on  affidavit,  the  value  to  be 
iUOj  and  tendered  bail  to  that  amount ;  but  the  acceptance 
flf  such  bail  was  no  admission  of  the  actual  value,  which  is 
Wvcr  ascertained  until  a  late  period  of  the  cause,  when  the 
^Uage  is  pronounced  for;  then  a  reference  is  made  to  the 
Iqpstrar  and  Merchants  to  settle  the  amount  of  damage, 
plif  it  exceeds  the  value  of  the  vessel,  the  owners  are  re- 
^fHi  from  the  excess.  If  the  bail  had  been  given  in  a 
lller  amount  than  the  value  of  the  vessel,  the  owners  (as  in 
">CMe  of  the  ** Richmond")  would  have  been  entitled  to 
^Vv  it  reduced  to  that  amount ;  and  as  the  bail  turns  out  to 

*  5  Rob.  295.  t  Ibid,  296  n. 

t 
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Marqh  15.  be  less  than  tbe^aluc,  the  owners  are  responsible  for  the 
jlif~l^g  difference  to  the  extent  of  their  vessel's  value.  Our  reply  to 
the  second  point  is,  that  they  did  not  pay  the  money  tniia*- 
ier,  and  our  offer  was  made  upon  the  condition  that  die 
£540  and  costs  should  be  immediately  paid :  otherwise,  if 
the  vessel  had  been  released,  the  owners  living  in  Guemiey, 
we  should  have  lost  all  security.  The  money  not  being 
paid,  we  were  entitled  to  recede  fVom  the  offer,  and  let  the 
matter  be  settled  in  the  usual  way.  As  to  the  freight,  the 
damage  took  place  in  1845,  and  we  had  no  opportunity  of 
arresting  the  vessel  until  1846,  and  then  she  had  another 
cargo  on  board. 

Baii/ord,  Dr.,  on  the  same  side. — This  objection  was 
not  teken  in  ihe  "  Hope,*'  or  in  the  *«  Volant/'*  or  in  tte 
**  Triune/* f  The  Court  has  no  regular  proof  of  value  be- 
fore it ;  there  is  no  ascertained  value,  and  no  admission  of 
value.  In  ihe  *' Richmond"  the  Court  laid  it  down  that 
the  obligation  of  the  bail  is  to  pay  what  is  adjudged.  If  we 
had  agreed  to  a  value,  the  bail  would  have  been  released* 
Negotiations  between  the  Proctors,  not  in  Acts  of  Cooit, 
cannot  be  listened  to.     The  " Saracen" J 

Judgment.  Dr.Lushinoton. — If  I  were  to  consult  my  own  conve- 

nience, I  should  take  time  to  consider  the  shape  in  which  I 
should  put  my  judgment ;  but  as  I  have  made  up  my  idnd 
on  all  the  points  of  this  case,  I  think  it  will  be  more  for  the  • 
benefit  of  the  parties  that  I  should  deliver  my  opinion  at 
once,  than  subject  them  to  the  delay  which  would  follow,  K 
I  were  to  take  further  time  to  consider  it,  as  the  Court  wiU 
not  sit  again  until  the  next  Term. 
Points    for      It  appears  to  me  that  there  are  five  points  which  ha^ 

consideration.  |jg^„  raised,  of  more  or  less  importance.  The  first  point  i* 
this ;  whether,  upon  the  acceptance  of  the  bail  in  the  amoui*^ 
to  which  it  is  given,  the  value  of  the  vessel  was  to  be  consi'* 
dered  as  fixed  and  settled,  or  whether  it  was  to  be  open  ^^ 
further  consideration.     The  second  point  will  be, — what  ^^ 

♦  1  Rob.  jun.  385.  1  Notes  of  Ca.  503.  1 3  Hagg.  A.  R.  1 1  -*• 
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the  actiud  value,  according  to  the  evidence  now  produced  M;»hcii  15. 
io  the  cause,  provided  I  should  be  of  opinion  that  the  ques-  jTlT' 
tioD  was  open  to  further  consideration,  as  to  the  amount  of 
the  vslue.  Thirdly,  on  whom  should  fall  the  costs  of  the 
referaice  to  the  Registrar  and  Merchants.  Fourthly,  whe- 
dier  any  proceedings  should  be  had  to  make  the  freight 
liible.  FifUily  and  lastly,  whether  the  compromise  that 
basbeen  alleged  has  any  bearing  on  the  opinion  I  have  ulti- 
mately to  pronounce. 

I  have,  on  many  previous  occasions,  especially  in  the  case  nistury  of 
of  ikt  "  VUafd"*  stated,  to  the  best  of  my  knowledge  and  proceedingc  in 
tbility,'the  history  of  the  proceedings  in  this  Court  in  cases  mage, 
of  damage,  and  I  think  it  would  be  perfectly  vain  to  repeat 
the  opinions  I  then  expressed,  and  from  which  it  is  not  my 
Attention  at  present  in  any  way  to  recede.  I  apprehend 
that,  originally,  whatever  may  have  been  the  practice  in 
later  days,  the  great  object  in  arresting  a  vessel  was  to  se- 
cure an  appearance  on  the  part  of  the  owners  of  that  vessel* 
in  order  to  answer  for  any  damage  done  by  her  to  another 
veiael,  and  I  confine  my  observations  strictly  to  cases  of  suits 
for  damage.  At  that  time,  there  was  no  limitation  whatever 
as  to  the  extent  to  which  the  owner  of  a  vessel  doing  da- 
Quige  was  answerable ;  for  not  only  might  proceedings  have 
been  taken  at  Common  Law,  and  the  owners  be  made  respon- 
nUe  for  the  full  amount  of  damage,  without  reference  to  the 
value  of  the  ship  which  had  done  the  damage,  but  I  con- 
ttive  that,  if  the  owners  had  been  proceeded  against  per- 
toQaOy  in  this  Court,  there  is  no  doubt  that  a  similar  deci- 
>ou  would  have  followed.  Whether  or  not,  at  that  period, 
ft  would  have  been  competent  to  proceed,  in  a  cause  of 
Aunage,  to  arrest  the  vessel  doing  the  damage,  and  after- 
Mds  engraft  upon  it  a  further  responsibility,  as  was  done 
!lf  Sir  John  Nicholl,  in  the  case  of  the  '*  Triune,**^  it  is  im- 
jMerial  to  consider,  as  the  Act  of  Parliament  has  limited 
Ptlttponsibility  of  the  owners  of  vessels  doing  damage. 
|l^8fciDg  at  the  law  as  it  at  present  stands,  the  great  object 

«  1  Rob.  jun.  385.     1  Notes  of  Ca.  503. 
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March  15.  of  the  arrest  of  a  vessel  is  to  secure  the  value  of  that  vessel/. 
MdioniL.  whatever  it  may  be,  to  be  answerable  for  the  damage  done. 
By  the  law  as  it  now  stands,  no  decree  can  pass  against  the 
owners  for  anything^  beyond  the  value  of  the  veaaeU  the. 
freight,  and  appurtenances  (as  settled  by  the  deciaioa  of 
this  Court  and  the  Court  of  Queen's  Bench),  and  the  coitii 
which  may  have  been  incurred :  that  is  the  extent  to  which: 
their  liability  is  limited. 

The  present      With  regard  to  the  vessel  arrested  in  this  case^  it  if  my 
^"^^'  opinion  that,  although  distinctions  may  sometimes  arise  witk' 

respect  to  the  ownership  of  the  vessel,  whether  the  owners, 
of  the  vessel  doing  the  damage  are  the  same  owners  at  tfae 
period  of  the  arrest  of  the  vessel,  there  can  be  no  doubt  that 
the  Court  can  go  to  the  full  extent  of  the  value  of  the  vesseL 
Whether  it  can  do  so,  in  a  case  of  change  of  owners  at  the 
time  of  arrest,  with  regard  to  the  freight,  is  a  question  on 
which  I  must  presently  say  a  few  words.  When  this  vessel: 
was  arrested  (the  action  having  been  against  the  ship  and 
freight),  it  appears  that  the  following  proceedings  were  had ; 
and  I  think  it  desirable  to  state  them  in  extenso  before! 
make  any  observations  as  to  what  I  apprehend  to  be  tke 
effect  of  them.  Afler  stating  the  nature  of  the  action,  thai 
it  was  brought  by  Samuel  Pring,  of  Newport,  in  the  Isle  of 
Wight,  coal-merchant,  the  sole  owner  of  the  brig  G^frgh 
and  of  the  cargo  laden  therein,  against  the  Mellona  and  her 
freight,  and  against  certain  parties  her  owners,  intervening* 
the  Act  of  Court  goes  on :  —**  £..  Toller  appeared  to  the 
action  for  Frederick  Thomas  Falla,  Abraham  Osier,  and- 
Peter  Ozanne  Falla,  all  of  the  island  of  Guernsey,  ship* 
owners,  owners  of  the  Mellona^  and  produced  as  sureties 
Henry  Terry,  of  No.  31,  Botolph  Lane,  in  the  city  of 
London,  ship^agent,  and  William  Stiles,  of  No.  2,  Edward 
Street,  Kingsland  Road,  in  the  county  of  Middlesex,  stone* 
merchant,  who,  submitting  themselves  to  the  jurisdiction  of 
this  Court,  gave  the  usual  bail  for  £.  Toller's  said  parties  is 
the  sum  of  £640,  unto  Samuel  Pring,  of  Newport,  in  th* ' 
Isle  of  Wight,  coal-merchant,  the  sole  owner  of  the  late  bng 
George,  and  the  cargo  laden  therein,  to  answer  the  action 
commenced  in  this  behalf.     Toller  then  brought  in  affidavit 
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of  WilHam  West  and  Thomas  Ashton,  setting  forth  the  vahie     Ma&ch  15. 
of  die  laid  ship  or  vessel  to  be  £540,  the  sum  of  £100  being      j^f^^ 
added  to  the  amount  of  bail  to  answer  costs.    Present  Coote» 
who  sccepted  such  bail  to  answer  the  action." 

Nothing  can  be  clearer  ^than  this,  that,  as  respects  the 
UI,  dieir  responsibility  is  limited  to  the  sum  of  £640,  and 
nochiiig,  I  apprehend,  can  be  clearer  also  than  that,  generally 
speaking,  without  reference  to  the  proceedings  in  this  par* 
ticolar  case,  the  owners  of  the  vessel  doing  the  damage 
wwld  be  responsible  for  the  whole  value  of  the  ship  and 
freight,  be  it  more  or  less  than  the  bail :  generally  speaking, 
it  would  be  so.  Now,  the  true  question  which  I  have  to 
determine  is*  how,  in  the  course  of  such  a  proceeding  as 
tkis,  the  value  is  to  be  taken  as  the  ascertained  and  fixed 
ndoe. 

There  are  several  modes  by  which  the  value  of  the  ship     Modes  of  as. 
md  freight  may  be  ascertained.     The  first  is  by  appraise-  J^^^aining    va- 
OMOt,  and  if  that  be  done,  it  is  a  proceeding  of  the  Court* 
and,  unless  objected  to,  it  binds  both  parties.     A  second 
BMide  is  by  agreement,  where  both  parties  consent  to  a  cer- 
ttin  sum  ;  and  in  that  case,  both  parties  are  bound  by  their 
own  act  and  consent.    Where  the  vessel  (as  in  the  present 
case)  has  not  been  appraised,  the  question  is,  whether  the 
parties  have  entered  into  an  agreement :  if  not,  they  cannot 
be  bound.     Now,  it  does  not  appear  that  anything  passed 
except  that  an  affidavit  was  made  by  two  persons,  who 
stated  that  the  utmost  value  of  the  Mellona  was  £540 ;  and 
I  am  to  decide,  there  being  no  direct  agreement,  whether, 
in  consequence  of  these  proceedings,  there  was  a  tacit  agree- 
ment, which  bound  the  owner  of  the  vessel  sunk  to  that 
value.     According  to  the  course  of  proceeding  in  the  Re- 
gistry, I  understand  from  the  Registrar,  it  would  not  be 
considered  that  this  was  a  binding  agreement.     Assuming 
tkat  the  damage  was  pronounced  for^  the  question  as  to  the 
amount,  and  as  to  the  extent  to  which  the  property  was 
KqKmsible  for  the  damage,  would  be  an  ulterior  question, 
to  be  decided  after  the  decree  made  by  the  Court  in  the 
anise.     I  am  of  opinion  that  I  could  not  depart  from  this 
pndice  of  the  Registry,  unless  there  were  very  strong  rea- 


70  ADMIRALTY  COURT.  [Hiu  T. 

March  15.  sons  in  law  which  required  me  to  do  so.  With  r^^ard  to 
^^7"  the  convenience  of  the  practice^  much  doubt  may  be  enter* 
tainedy  for,  in  truths  much  may  be  said  on  both  sides.  On 
the  one  hand,  it  would  be  more  convenient  that  the  value  of 
the  ship  and  freight  should  be  ascertained  at  the  time  of  the 
commencement  of  the  action,  because  alterations  may  be 
done  to  the  ship,  the  proceedings  might  be  of  very  coniii« 
derable  duration,  and  it  might  be  impossible  to  obtain  the 
necessary  evidence.  On  the  other  hand,  the'  practice  I 
assume  has  been  found  the  more  convenient  course,  because 
I  have  never  heard  a  complaint  of  it,  and  I  apprehend  par- 
ties are  generally  alert  to  protect  their  own  interest. 

This  being  the  state  of  the  case,  I  must  come  to  the  con* 
elusion  that  the  plaintiff  in  this  case  is  not  bound  by  any- 
thing done  before  the  Registrar  as  to  the  security,  and  it 
was  open  to  him,  either  before  the  Registrar  or  before  the 
Court,  to  question  the  value  of  the  ship. 

Having  determined  this  point,  it  seems  to  follow  of  neces- 
sity that  the  Proctor  for  the  parties  proceeded  against  was 
bound  to  have  gone  before  the  Registrar  and  Merchants, 
and  if  he  had  done  so,  it  was  certainly  competent  for  him  to 
have  alleged  that  the  value  of  the  ship  and  freight  did  not 
exceed  the  amount  of  the  bail.  But  that  was  not  dcme ; 
Mr.  Toller  refused  to  go  before  the  Registrar  and  Mer- 
chants^ and  he  now  objects  to  the  reference. 

QueMionsfor      I  have  two  questions,  then,  to  determine ;  and  first,  as  to 
decituoii.  the  actual  value  of  the  property.     The  evidence  before  me, 

— for  I  do  not  think  it  is  for  the  interest  of  the  parties  that 
I  should  refer  the  case  back  again  to  the  Registrar  and  Mer- 
chants to  consider  the  value  of  the  vessel  in  1845,  and  I 
therefore  determine  the  question  as  to  the  value  of  the  pro- 
perty at  once — the  evidence  before  me  consists  of  three 
affidavits^  two  of  them  giving  reasons :  why  there  was  not 
better  evidence  of  the  value  of  the  property,  1  know  not. 
If  there  is  better  evidence,  and  the  parties  cannot  bring  it 
forward,  they  must  submit  to  the  calamity.  It  may  happen 
that,  as  the  owners  live  in  the  island  of  Guernsey,  there  may 
be  a  reluctance  on  the  part  of  individuals  to  give  evidence 
that  may  prejudice  persons  with  whom  they  are  acquainted ; 


1M&] 


ADMIRALTY  COURT. 


71 


Meliona, 


bvt  it  18  impossible  that  the  Court  can  supply  a  defect  of    March  15. 
ffidence  on  the  supposition  of  evidence  that  cannot  be  pro- 
duced.   The  first  and  most  important  affidavit  is  that  of 
Mr.  West  and  Mr.  Ashton,  made  on  the  25th  of  April, 
1846,  and  they  state  in  very  positive  terms  that  they  are 
well  acquainted  with  the  value  of  vessels;  that  when  they 
vest  on  board  the  BMlona  they  carefully  surveyed  her  with 
anew  to  ascertain  her  value,  and  that  the  utmost  value  is 
£S40,  and  no  more*    I  see  no  reason  to  suspect  the  perfect 
ftimess  «nd  candour  of  this  affidavit.    Then  there  is  the 
a£davit  of  Mr.  Terry,  relating  very  much  to  the  insurance 
made  at  Guernsey,  but  which  is  infinitely  too  loose  to  enable 
the  Court  to  pronounce  any  judgment  on  either  side.    Mr. 
Terry,  however,  makes  oath  ''that  he  is  well  acquainted 
with  the  value  of  ships ;  that  he  inspected  the  Meliona  at  or 
about  the  time  bail  was  given  on  behalf  of  her  owners  (to 
wit,  on  the  27th  of  April,  1846),  and  that  her  utmost  value 
at  such  time  was,  as  he  verily  believes,  £540,  and  which,  he 
fciily  believes,  is  her  full  value  at  this  present  time."    The 
question  is,  not  what  the  value  is  at  the  present  time,  but  at 
a  time  gone  by.     Then  there  is  an  affidavit  (the  only  one) 
in  opposition  to  these^  that  of  Mr.  Machon,  a  shipbuilder  at 
the  island  of  Guernsey,  who  states  that  he  knew  the  vessel, 
and  that  in  March,  1845,  or  thereabout,  he  **  believes**  her 
value  to  be  from  £750  to  £800.     It  is  quite  impossible  upon       xhe  value, 
this  evidence  to  say  that  the  stetemenU  of  Mr.  West  and  the  amount  of 
Mr.  Ashton  do  not  so  entirely  preponderate  over  the  oppo* 
ate  testimony  that  the  Court  can  pronounce  no  other  judg- 
ment than  that  the  value  of  the  ship  amounted  to  £540,  and 
no  more. 

What  is  the  result  of  that  upon  the  question  of  costs? 
Why,  it  appears  to  me  to  be  this ;  that  Mr.  Toller,  in  de« 
dnnng  to  go  before  the  Registrar  and  Merchants,  and  acting 
■pon  the  principle  that  the  value  was  fixed  and  settled  by 
tile  amount  of  the  bail,  did  not  take  that  line  which  the 
Count  thinks  he  ought  to  have  taken.     This  is  only  impor- 
tant Mi  to  the  question  of  the  costs  of  the  reference  itself. 
[Mr.TolUr. — Will   the  Court  allow   me   say,   I   attended 
hefcre  the  Registrar  and  Merchants,  and  stated  my  reasons 
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March  15,     for  not  appearing?]     I  have  no  doubt  that  you  acted  wit! 
nT^  the  very  best  intentions  for  the  interests  of  your  clients ;  bu 

it  is  a  question  of  some  difficulty^  and  the  Court  is  obligee 
to  enter  into  a  consideration  of  it  without  any  precedent  tha 
would  elucidate  the  question.  Do  not  think  that  I  attach  th< 
slightest  degree  of  blame  to  you,  Mr.  Toller;  on  the  contrary 
I  have  no  reason  but  to  say  that  you  have  most  zealously 
attended  to  the  interests  of  .your  party. 

Now  I  proceed  to  consider  the  reported  cases  which  hav< 
been  cited  in  the  course  of  the  Argument.  It  appears  to  mc 
with  reference  to  the  case  of  the  "  Rickmondy*  *  that  thi 
argument  insisted  on  by  the  learned  Counsel  for  the  Plain 
tiff  is  a  perfectly  conclusive  argument,  namely,  that  thi 
Court  is  bound  by  the  Act  of  Parliament  to  ascertain  tb< 
value  of  the  vessel  doing  the  damage,  and  if  bail  has  beei 
given  for  a  greater  amount,  it  must  reduce  the  demand  t( 
the  value  of  the  ship  itself.  And  why  ?  Because  th< 
Court  is  bound  by  the  Act  of  Parliament.  On  the  othe 
hand,  suppose  bail  is  given  to  an  insufficient  amount,  it  wil 
raise  it  to  the  proper  amount.  In  reducing  it  in  one  case 
and  raising  it,  on  the  other,  to  the  proper  amount,  the  Coui 
acts  according  to  the  principles  of  the  Common  Law. 

Two  other  matters  remain  behind.  One  is  the  questio 
of  compromise.  On  that  subject  I  am  not  disposed  to  repea 
the  observations  I  made  in  the  '*  Saracen,**  f  except  to  sa 
that  I  see  no  reason  for  in  any  degree  departing  from  th 
opinions  I  then  expressed.  I  do  think  it  would  be  ex 
tremely  inconvenient  if  the  Court  were  to  take  notice  of  an 
transactions  between  one  Proctor  and  another  with  regar 
to  negotiations  of  this  description,  and  I  decline  to  enter  int 
the  question  at  all,  as  it  can  have  no  bearing  on  my  d< 
cision. 
Tlie  freiglit.  I  now  come  to  the  last  point,  namely,  the  freight  in  tl 

case ;  and  that  is  a  question  on  which,  if  it  were  of  sufficiei 
weight,  the  Court  would  require  time  to  deliberate  before 
came  to  a  conclusion ;  and  if  the  plaintiff  shall  now  thin 
that  the  opinion  I  am  about  to  express  is  erroneous,  I  shal 

*  3  Hagg.  A.  R.  433.  f  4  Notes  of  Ca.  509. 
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<n  receiving  an  intimatioD^  feel  myself  at  liberty  at  a  subse-     March  15. 
qaent  time  to  reconsider  this  part  of  the  case.    According       jl/TZ^ 
to  my  view  of  this  question,  originally  a  vessel  was  arrested, 
Bot,  as  it  were,  in  the  nature  of  a  proceeding  in  rem,  but  for 
the  purpose  of  compelling  the  owners  to  appear  and  defend 
the  action^  and  I  conceive  that,  in  process  of  time,  it  became 
I  proceeding  tn  rem  exclusively ;  that  is,  the  plaintiffs  in 
the  cause,  when  they  arrested  a  vessel,  were  compelled  to  be 
eontent  with  its  value,  whatever  it  might  be,  instead  of  en- 
forcing their  demand  by  other  ulterior  proceedings.     And 
it  appears  to  have  been  so,  as  I  stated  in  the  "  Volant"  for 
this  reason :  if  the  owners  did  not  appear  to  answer  the 
action,  the  other  side  had  but  to  sell  the  vessel,  and  there 
was  an  end  of  it.     But  the  difficulty  I  have  here  is,  that  this 
is  not  an  ordinary  case.    It  is  every  day's  practice  to  require 
the  owners  of  the  vessel  doing  damage  to  bring  in  an  account 
of  the  freight ;  but  it  is  a  very  different  question  where  the 
ownership  of  the  vessel  has  changed  during  the  interval 
between  the  cause  of  action  and  the  arrest.     I  can  under- 
stand that  the  owners  of  a  ship  doing  damage  are  respon- 
sible to  the  extent  of  the  value  of  the  articles  that  came  into 
their  possession ;  and  when  they  purchase  the  articles  they 
must  take  a  warranty  or  guarantee  against  what  may  be  called 
2fteiuof  this  description,  in  the  same  way  as  they  protect  them- 
selves against  outstanding  bottomry-bonds,  and  claims  for 
salvage  and  damage.  Where  parties  purchase,  they  must  be  on 
their  guard,  and  take  caution ;  but  it  is  a  very  different  thing 
to  make  a  person  responsible,  beyond  the  value  of  tlie  ship, 
(or  the  amount  of  freight  earned  on  a  former  voyage,  of 
which  the  owner  may  have  got  possession,  and  have  gone  to 
i  distant  part  of  the  world.     I  should,  therefore,  in  cases  of 
change  of  owners,  be  very  cautious  in  exercising  the  autho- 
rity of  this  Court  to  enforce  the  bringing  in  of  the  freight. 
It  has  been  said  that,  on  the  present  occasion,  there  is  no 
nhstantial  change  of  owners ;  that  two  remain  ;  but  I  must 
have  further  evidence  before  I  can  decide  that  point.     I    ^  Its  responsi- 
must  assume  that  there  has  been  a  substantial  change,  and  ^^^^^^^^  ^ 
if  so,  I  cannot  take  upon  myself  to  enforce  the  responsibility 
of  the  freight. 

VOL.  VI.  i> 
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Ma&ch  15. 
ilfeflbno. 


Costs. 


I  have  now  considered  all  the  points :  nothing  remains 
but  the  question  of  costs ;  and  looking  at  that  question,  on 
the  first  point,  as  to  the  value  having  been  fixed  at  tlie 
amount  of  the  bail^  I  decided  in  favour  of  the  plaintiff  and 
against  the  defendants ;  on  the  second  point,  in  favopr  of 
the  defendants  and  against  the  plaintiff;  and  also  on  the 
question  of  freight,  for  the  defendants  and  against  the  plain- 
tiff. It  appears  to  me  that  all  I  can  do  is  to  order  the  £540 
to  be  paid,  together  with  the  whole  costs  of  the  reference, 
and  give  no  costs  on  either  side  with  respect  to  the  last  part 
of  the  proceedings. 

Proctors:— To/Zer,  for  the  owners  of  the  MeUonai  Code,  for  the 
owner  of  the  €ftorg$. 


Con0i0torff  Court  of  eiovuttttv. 

Apbil  12.  * 

A  Faculty  to       HOPTON   AND  QuARRBLL,     CHURCHWARDENS    OF    Kfi- 
J^uif^^^^  MKRTON,    V.   THE   MINISTER   AND   PARISHIONERS   OP   Ke- 

aparish  church,  MERTON, — ^This  was  a  case  arising  out  of  a  suit  brought  by 
oiT^tiie*  toww  ^^®  churchwardens  against  the  inhabitants  and  parishioneit 
and  make  other  of  Kemerton,  in  the  county  of  Gloucester,  for  the  purpose  of 
Lp^Id  bym^  obtaining  a  Faculty  to  take  down  and  rebuild  the  northern 
ny  of  the  rate-  aisle  and  tower  of  their  parish  church,  and  to  erect  a  spire 
K7  d^'-^ «?'  on  the  tower,  provided  an  adequate  sum  could  be  raised. 
Ecclesiastical  and  to  erect  a  porch  and  make  an  entrance  into  the  north 
Court  Is  not^sie. 
authorized  to 
compel  parish.     The  cause  was  argued  at  much  length  by  Mr.  Bonnor, 

loners  to  make  foy   the  churchwardens,   and  by  Mr.  Snudiridge,  for  the 

traordinary  al-  parishioners, 
teratioosorim- 

foT  wTrepkire      ^*'  Ph^I'I'IMORB — ^This  is  a  proceeding  instituted  by  the 
not  essentially  churchwardens  of  the  parish  of  Kemerton,  for  the  purpose 
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if  obtiiidiig  m  Facnltj  from  thit  Court,  for  taking  down,     Apeil  1& 
icboildio^  md  repewing  the  north  aide,  in  conformity  with     o^ZZ^^ 
ikertttof  thedinroh;  and  also  for  taking  down  and  re-  Minuter,  ^e. 
bnldiiig  the  tower,  with  a  spire  thereon,  according  to  cer-  ^f  ^^'^^'^^'"^ 
tab  pbna  which  have  been  submitted  to  the  ^xmsideration  connected  with 
if  die  Court.   The  grant  of  this  Faculty  was  opposed  by  J^^Sfy^oTSS 
Mr.Charlea  Tidmarsh  and  Mr.  Samuel  Powell,  two  of  the  fabric  —  It  is 
ftfiihiiiBers,  who  prayed  leave  to  be  heard  on  their  Peti-  o^^^^^^t 
tMQ  against  it ;  and  au  Act,  in  conformity  with  the  practice  to  grant  a  Fa- 
tf  «e  Eccle««tiad  Court.,  w«  entered  upon  by  the  P«h>  ^"'fiSS;:; 
tv  on  eadi  side.     The  Petition  of  the  churchwardens  has  in    a    church, 
been  met  by  a  Counter-Petition  ;  the  Counter-Petition  has  ^J']^  ""Zt'To 
dJed  forth  a  Rejoinder ;  the  Rejoinder  has  been  replied  to;  be     paid     by 
ad  the  Reply  has  been  counter-pleaded  in  iu  turn.    In  ^j^^u^^ife 
ikoit,  the  pleadings  have  been  swelled  to  an  unusual  and  security     that 

iDOODTenient  knirth.  Pleadings  so  unnecessarily  diffuse  have  thefundswUlbe 

^  ®  ^  otherwise  pro- 

natnrally  led  to  the  delay  of  which  I  have  frequently  had  to  ^ded  for  than 

complain  in  the  progress  of  this  cause,  and  to  the  introduc-  by  the  parish.— 
.•       /.         1  ,    „     .      ,  .  No  agreement 

tun  of  much  matter  wholly  irrelevant,  as  it  seems  to  me,  to  amongst  thepa- 

the  true  issue  in  the  suit  I  may,  therefore,  with  propriety,  rishioncrs  i»n 
he  spared  the  superfluous  labour  of  entering  very  minutely  n^ry  from  tlie 
into  the  details  of  the  several  pleadings,  and  proceed  without  right  of  com- 
farther  preface  to  the  more  material  facts  of  the  case.  ^vn    of    the 

On  the  9th  of  October,  1889,  the  Rev.  Thomas  Thorp,  parish  church. 
Aichdeaoon  of  Bristol,  and  one  of  the  resident  Fellows  and 
Tutors  of  Trinity  College,  in  the  University  of  Cambridge, 
was  collated  to  the  living  of  Kemerton,  by  the  Bishop  of 
the  diocese.  The  right,  however,  of  the  presentation  to  the 
hancfice  was  disputed  by  the  Corporation  of  Gloucester, 
and  this  dispute  gave  rise  to  protracted  litigation,  which  was 
emtually  decided  in  favour  of  the  Bishop  ;  so  that  it  was 
ast  until  the  10th  of-  July,  1844,  that  the  new  incumbent 
cane  to  reside  on  his  benefice — indeed  it  was  not,  I  think, 
mtil  the  month  of  July*  1845,  when  he  resigned  his  func- 
tkn  of  Vice-Master  at  Trinity  College,  that  he  became 
cotirelj  resident  at  Keaserton. 

It  ia  a  £sct  placed  beyond  controversy,  that,  at  this  period,  Facu. 
part  of  the  interior  of  the  church  obviously  stood  in  need  of 
nfmr,  and  from  the  moment  that  the  Archdeacon  was  se- 
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April  12.     cured  in  the  possession  of  the  living,  it  seems  to  have  becom 
^"T  a  favourite,  as  it  was  undoubtedly  a  laudable,  object  of  hi 

Miniater,  ^c.   ambition,  that  the  whole  of  the  church  should  be  take 
ofKemerton.    Jown,  and  an  entirely  new  edifice  erected  in  its  stead. 

On  the  22nd  of  May,  1846,  a  vestry  meeting  was  con 
vened  by  the  rector  and  the  churchwardens,  "  to  receive 
Report  on  the  state  of  the  church,  and  to  adopt  such  mea 
sures  as  might  appear  expedient  for  the  necessary  repair  c 
the  same.*'  At  that  meeting,  it  was  proposed  by  the  church 
wardens,  that  they  should  be  empowered  and  instructed  t 
borrow,  on  the  credit  of  the  church-rates,  the  sum  of  £75( 
for  the  rebuilding  of  the  church — the  rector  undertaking 
by  himself  or  his  friends,  to  raise  all  the  other  sums  essen 
tial  to  the  purpose.  This  motion  was  opposed,  on  th 
ground  that  the  church  did  not  require  to  be  rebuilt,  bu 
only  to  be  repaired,  and  that  the  repairs  might  be  efTecte 
for  an  infinitely  less  sum  than  £750.  Much  difference  c 
opinion  prevailed,  which  consequently  gave  rise  to  muc 
discussion  ;  a  poll  was  taken  on  the  vote,  and  the  propos2 
of  the  rector  and  churchwardens  was  rejected  by  a  majc 
rity  of  twelve.  Af^er  the  close  of  the  poll,  a  rate  of  tw 
shillings  in  the  pound,  for  the  necessary  repairs  of  th 
church,  was  proposed  by  the  churchwardens,  carried,  an 
finally  entered  in  the  Minute-Book  of  the  vestry :  althoug 
it  was  protested  against  by  several  of  the  ratepayers  wh 
were  present,  as  well  on  their  own  behalf  as  on  that  of  thos 
who  had  quitted  the  meeting,  on  the  ground  that  the  busi 
ness  of  the  day  had  terminated  with  the  close  of  the  poll. 

Scarcely  was  this  affair  concluded  when  the  churcli 
wardens  commenced  the  demolition  of  the  nave  and  sout 
aisle  of  the  church,  the  only  portions  of  the  church  at  tht 
time  considered  in  need  of  necessary  repairs,  without  an 
license  or  authority  for  so  doing  from  any  competent  authc 
rity ;  an  act  of  singular  imprudence,  considering  the  magni 
tude  of  the  undertaking  in  which  they  embarked,  and  th 
difference  of  opinion  respecting  it  which  existed  throughou 
the  parish.  Consiaering,  too,  with  whom  the  churcl 
wardens  were  consulting  and  advising,  this  act  of  theirs  i 
the  more  unaccountable — the  sources  of  information  mu; 
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biTe  been  so  open  to  them,  that  it  is  hardly  possible  to  sup-     April  12L 
pose  that  they  were  not  carefully  forewarned,  that  the  only     ^"TT 
Kcore  mode  of  proceeding  in  such  a  matter  was  to  apply  to   jftfmuier,  ^ 
the  Ordinary  for  a  Faculty,  inasmuch  as  the  Ordinary  alone    o/KeHMrttm. 
(represented  as  it  is  by  this  Court)  has  the  right  to  decide 
whether  such  extensive  alterations  should  be  made  in  any 
pirish  church.     The  churchwardens  must  also  have  been 
instnicted  that  the  Ordinary,  on  being  applied  to,  in  the 
common  course  of  such  proceedings,  would  not  only  exer- 
cise its  own  judgment  on  the  subject,  but  call  upon  all  per- 
Miu  having  a  right  to  be  heard  to  shew  cause  why  the  per- 
mbsion  should  not  be  granted,  and  would  hear  and  deter- 
mine on  the  force  of  any  objection  that  might  be  raised 
against  it;  and  that,  should  no  valid  objection  exist  or  be 
brought  forward  against  the  grant,  the  Ordinary  would 
proceed  summarily,  and  accede  without  any  delay  to  the 
application. 

This  injudicious  precipitation,  and  the  disputes  which 
arose  about  the  legality  of  the  rate  of  two  shillings  in  the 
pound,  agitated  and  divided  this  parish  for  several  months* 
On  the  7th  of  February,  1846,  however,  a  vestry  was  called, 
at  which  a  compromise  was  effected ;  and  it  is  to  be  ob- 
served, that  this  appears  to  be  the  solitary  occasion  in  the 
history  of  these  parochial  agitations  in  which  the  vestry 
were  unanimous.  They  then  came  to  a  resolution,  by 
which  they  confirmed  the  validity  of  the  rate  of  two  shillings 
in  the  pound,  and  allowed  the  churchwardens  to  apply  for  a 
Faculty  to  confirm  the  rebuilding  and  repairs  then  in  pro- 
gress, according  to  the  designs  of  Mr.  Carpenter,  on  condi- 
tion that  the  rector  and  churchwardens  should  undertake  to 
perform  aft  the  necessary  alterations  and  repairs  with  the 
produce  of  such  rate,  and  not  call  on  the  parishioners  for 
ay  further  sum  for  that  purpose. 

On  the  1 1th  of  June,  1846,  the  Faculty  was  granted  by 
my  predecessor,  in  accordance  with  this  arrangement. 

Meanwhile,  the  active  operations  going  on  in  the  nave  and 
north  aisle  of  the  church  led  to  the  discovery  of  other  infir- 
mities in  the  opposite  parts  of  this  time-honoured  fabric,  for 
the  church  is  of  great  antiquity,  and  the  architecture  of  the 
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April  12L  part  in  question  is  evidently  to  be  traced  back  at  least  to  the 
jfT'  times  when  the  Normans  were  in  possession  of  this  portion 
Jtfmiiier,  (^  of  our  island.  It  appeared,  on  closer  examination,  that  re- 
qfEgmt^iom,  paration  was  manifestly  called  for  both  in  the  north  aisle 
and  in  the  tower.  The  disputes  were  revived  as  to  the  mode 
and  manner  of  dealing  with  these  dilapidations ;  the  one 
party  contending  that  it  would  be  advisable  to  take  dawn 
the  north  aisle  and  tower,  and  to  rebuild  them  in  eonHsr- 
mity  with  the  style  of  architecture  which  had  recently  been 
introduced  into  the  nave  and  south  aisle  of  the  charch ;  the 
other  party  insisting  that  the  character  of  the  andoit  fabric 
ahould  be  retained  in  the  north  aisle ;  that  reparation  alone 
was  necessary ;  and  further  that,  according  to  the  agree- 
ment of  the  9th  of  February,  1846,  the  rector  and  church- 
wardens were  bound  to  defray  the  expense  of  any  aach 
reparation  without  calling  on  the  parish  for  a  fresh  levy. 

A  vestry  was  holden  on  the  20th  of  August,  1846,  Air  the 
purpose  of  taking  into  consideration  the  state  of  the  north 
aisle  and  tower.  At  this  meeting  it  was  proposed  that  the 
remainder  of  the  church  should  be  rebuilt  in  conformity 
with  the  rebuilding  of  the  nave  and  the  south  aisle«;  an 
amendment  was  moved,  that  the  north  aisle  should  not  be 
taken  down^  but  should  be  put  in  a  fit  and  proper  state  of 
repair,  according  to  the  undertaking  of  the  rector  and  the 
churchwardens.  On  the  question  being  put^  the  votes  were 
even,  and  the  rector,  who  was  in  the  chair,  and  who  had 
already  voted  in  his  individual  capacity,  gave  his  casting 
vote  in  favour  of  the  original  proposition.  This  propositioir, 
however,  so  far  remained  in  abeyance,  that  it  was  finally 
qualified  by  the  fdlowing  resolution :  "  That  this  meeting 
approves  of  the  works  in  progress  in  the  parish  Aurch^  de- 
sires that  the  rest  of  the  church  be  forthwith  rebuilt  in  uni- 
formity with  the  nave  and  south  aisle,  provided  adequate 
funds  can  be  obtained.*' 

Thus  matters  rested  till  the  Srd  of  September^  1846,  to 
which  day  the  last  vestry  had  been  adjourned,  when  the 
vestry  re«assembled,  and  the  stormy  discussions  which  had 
characterized  the  last  meeting  were  renewed. 

Two  resolutions  were  moved)  which  had  for  their  object 
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tke  niNiilding  of  the  north  aide  and  tower,  and  the  mode  of     April  18. 
providiiig  for  the  expenses  of  so  great  a  work,  which  resolu-     jxZZT 
tJODsit  will  be  enential  that  I  should  consider  more  in  detail   Mtiiu«r,  ^e. 
hawAsr,    A  poll  was  demanded,  and  the  resolutions  were  ^f^^^"^^^* 
npttted  to  be  carried  by  a  majority  of  twelve.     In  opposi- 
te to  tiuB  result,  an  elaborate  analysis  of  the  property  and 
cmdition  €£  the  several  voters  has  been  introduced  into  the 
fiesdiDgs  of  the  opponents  to  the  Faculty,  for  the  purpose 
if  sfaewiBg  thai  many  of  the  voters  on  the  side  of  the  church- 
wvdena  were  paupers,  prdelarii  (if  I  may  be  allowed  ^ 
cqvsBsicii),  who  paid  no  rates,  and  that  several  persons 
were  oAerwise  so  disqualified  that,  in  point  of  fact,  ^e  real 
nndt  of  the  poll  was  a  majority  of  only  two  in  favour  of  the 
vsmliition.    This  has  been  met  by  a  counter  analysis  of  the 
foles  of  both  parties  by  the  other  side :  but,  in  the  view  I 
tdM  of  the  casoj  the  exact  numbers  by  which  the  resolutions 
cklier  affirmed  or  rejected  will  not  bear  upon  my  judg- 
It  is  suffidient  to  state  ^at  many  ratepayers  of  con- 
and  respectaUUty  were  opposed  to  them. 

Soch  are  the  facts  of  ikte  casCi  pardy  admitted  in  the 
pleBiMi^a»  partly  set  forth  in  affidavits,  for  there  have  been 
twenty*  affidavits  brought  in  by  the  churchwardens,  and 
Ibttr  by  the  opposing  parishioners. 

Oot  of  the  two  last-mentioned  vestry  meetings,  viz.  those 
•f  dM  20th  of  August  and  7th  of  September,  the  present 
application  for  a  second  Faculty  has  taken  its  rise^  and,  as 
the  whole  case  hinges  on  this  application,  it  may  be  material 
to  consider  it  in  all  its  details. 

Mr.  Bonnor,  one  of  the  Proctors  of  this  Court,  exhibited  a  Application 
proxy,  under  the  hand  and  seal  of  the  two  churchwardens  ft>rthc  Fkculty. 
of  Kemerton,  and  allied  that,  in  1845,  the  parish  church 
«f  Kemerton  being  in  an  unsafe  condition,  it  was  deter- 
vned  to  take  down  and  rebuild  the  nave  and  south  aisle 
thereof,  and  to  repair  the  same,  and  that  a  Faculty  was 
grmted  by  the  Consistory  Court  of  Gloucester,  for  confirm- 
ii^  aathorixing,  and  sanctioning  the  doing  'Hhereof;" 
tkeC  a  great  part  of  the  work  has  been  idready  performed, 

*  ArdideaeoD  lliorp*!  aiSdarit  filled  nearly  one  hundred  folio  pages. 
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April  12.  but  that  other  parts  are  still  in  progress  and  advancing  to* 
Hwton  vards  completion,  and  that  it  has  been  recently  discovered 
MinUter,  ^c.  that  the  north  aisle  and  tower  of  the  church  are  very  much 
ofKmifUm*  dilapidated,  and  that  the  latter  is  reported  by  a  competent 
architect  to  be  in  such  a  state  as  to  require  an  expenditure 
to  secure  its  duration ;  and  that  the  north  aisle  could  not  be 
taken  down  without  risking  the  stability  of  the  tower ;  that 
a  vestry  meeting,  duly  convened,  was  bolden  on  the  20th 
day  of  August  now  last  past,  for  the  purpose  of  taking  into 
consideration  the  state  of  the  parish  church,  and  autho> 
rizing  and  adopting  such  measures  as  might  be  deemed 
practicable  and  expedient  for  completing  the  rebuilding  of 
the  same,  when  it  was  resolved  that  that  meeting,  approving 
of  the  works  then  in  progress  in  the  parish  churchy  desired 
that  the  rest  of  the  church  should  be  forthwith  rebuilt  in 
conformity  with  the  same,  provided  adequate  funda  could  be 
obtained,  and  that  the  meeting  be  adjourned  to  that  day 
fortnight,  for  the  purpose  of  considering  what  means  could 
be  procured  for  obtaining  the  necessary  funds.  And  the 
Proctor  further  alleged  that,  at  a  vestry  meeting  holden  cm 
the  3rd  day  of  September  now  last  past,  by  adjournment 
from  the  vestry  meeting  which  was  so  holden  on  the  20tli 
day  of  August,  as  also  in  pursuance  of  the  following  noUcCy 
which  remained  affixed  on  the  church-door  from  and  indu- 
aive  of  Sunday,  the  23rd  day  of  August,  until  the  said  3rd 
day  of  September,  namely — "  Notice  is  hereby  given,  that 
a  vestry  meeting  will  be  held  in  the  school-room,  on  Thura* 
day,  the  3rd  day  of  September  next,  at  eleven  o'clock  pre- 
cisely, in  the  forenoon,  at  which  it  will  be  proposed  to  rmiae 
the  necessary  funds,  by  borrowing  a  sufficient  sum  upon  the 
credit  of  the  church-rates,  or  upon  the  church  land,  or 
otherwise,  as  shall  be  agreed  to,  and  to  adopt  all  such  other 
measures  as  are  required  by  law,  or  shall  then  appear  prac* 
ticable  and  expedient,  for  taking  down  and  rebuilding  tli# 
rest  of  the  church,  in  conformity  with  those  parts  of  it  now 
in  progress  of  rebuilding  (dated  Sunday,  23rd  August^ 
1846,  and  signed  by  the  rector  and  the  two  churchwar* 
dens);"  it  was  resolved,  "That  the  churchwardens  be  therebjr 
authorized  to  raise  money  on  the  credit  of  the  church-rates^ 
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for  oompletiDg  the  rebuilding  of  the  parish  churchy  and  to     April  12. 

ipply  the  pent  of  the  church-land  to  the  repayment  of  the     n"^  « 

oonej  80  raised,  provided  that  the  rate  levied  for  that  pur-    Mbngier,  ^c. 

poie,  in  addition  to  the  rent  of  the  church-land,  shall  not  in    o/KemerUm. 

nj  one  jear  exceed  fivepence  in  the  pounds  and  shall  not 

tvenge  more  than  fourpence  in  the  pound  yearly,  for  a 

period  of  ten  years,  nor  more  than  twopence  halfpenny  in 

tbe  pound  yearly,  for  a  period  of  twenty  years,  and  likewise 

to  take  any  other  measures  which  might  be  necessary  for  the 

execution  of  the  work  ;"  and  it  was  also  resolved,  '<  that  the 

ofo  of  the  rector  to  complete  the  rebuilding  of  the  entire 

diorcb,  in  conformity  with  the  chancel,  nave,  and  south 

lisle,  with  the  assistance  of  the  funds  provided  by  the  last 

resolution,  be  accepted,  the  rector  giving  security  to  the 

churchwardens  for  completing  the  same  with  all  reasonable 

despatch.**    And  the  Proctor  further  alleged,  *'  that  a  plan, 

ooosifning  of  three  drawings,  drawn  by  Mr.  R.  C.  Carpen- 

ler,  an  eminent  architect,  for  the  execution  of  the  said 

work^  diewing  a  porch  and  entrance  into  the  said  north  aisle, 

and  a  spire  to  be  erected  on  the  tower,  was  produced  to  and 

approved  by  the  last- mentioned  vestry  meeting,  but  that  it 

was  then  understood  that  the  spire  was  not  to  be  erected 

nilesa  or  until  adequate  funds  could  be  procured  for  that 

purpose  ;**  and  the  Proctor  produced  before  the  Surrogate  a 

copy  of  the  be  fore- mentioned  plan,  in  three  parts,  and  also 

copies  from  the  vestry-book  of  the  Minutes  of  the  several 

vestry  meetings,  to  be  deposited  in  the  Registry  of  the  Con- 

Bstory  Court,  and  further  alleged  that  the  rector  was  ready 

sad  willing  to  give  the  security  mentioned  in  the  said  re- 

6btd  resolution,  with  the  understanding  before  mentioned, 

Ait  the  spire  drawn  on  the  plan  is  not  to  be  erected  unless 

vantil  suffident  funds  be  raised  for  that  purpose,  accord- 

■f  Id  the  true  intent  and  meaning  of  his  printed  address 

■dptopoaal,  bearing  date  the  1st  day  of  September  last, 

vkidi  he  caused  to  be  circulated  among  the  parishioners  of 

KcBerlon,  a  copy  whereof  the  Proctor  produced  before  the 

Wnogate.     And  the  Proctor  further    alleged   that    the 

Anthwardens  are  desirous  of  having  a  Faculty  granted,  to 

■Aorize  the  taking  down,  rebuilding,  and  reseating  the 

▼OL.VI.  M 
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Apbil  It.  north  aisle  in  conformity  with  the  rest  of  the  churchy  and 

Hopton  V  ^^^  ^^'  taking  down  and  rebuilding  the  towM'y  with  a  spie 

Minister,  jrc.  thereon,  the  whole  according  to  the  aforesaid  plan  of  Mr. 

ilfKmtftom.  Carpenter. 

Such  is  the  extraordinary  application  addressed  by  the 
churchwardens  to  this  Courts  and  I  now  turn  from  dui 
Petition^  and  the  statement  of  facts  which  has  preceded  it, 
to  consider  for  a  moment  what  is  the  nature  and  extent  of 
the  law  applicable  to  such  a  Petition,  combined  with  sudi  a 
statement  of  facts ;  and,  I  do  this  the  rather^  because,  from 
all  I  have  seen  of  the  proceedings  in  this  cause,  it  is  detr 
that  much  misapprehension  prevails  as  to  this  point. 
Law  of  the  By  the  law  of  the  land,  the  parishioners,  i.e.  the  actuil 
residents  or  the  occupiers  of  lands  and  tenements  within  a 
parish^  are  bound  to  repair  the  body  of  their  parish  chordi, 
whensoever  repair  may  be  necessary.  To  this  extent  the 
law  is  of  entire  obligation  on  ail.  The  repair  of  the  parish 
church  is  not  a  voluntary  act,  which  any  parishioner  may 
perform  or  decline  at  his  discretion,  or  which  any  one  may 
avoid  or  escape  from  on  the  plea,  however  well  founded,  of 
his  not  conforming  to  the  doctrines  and  discipline  of  the 
EsUblished  Church.  To  this  extent,  then,  it  is  the  duty  and 
the  very  function  of  the  Ecclesiastical  Judge  to  exact  obe- 
dience to  the  law,  and  to  resort  even  to  compulsory  pro- 
cess, should  compulsory  process  unhappily  be  rendered 
necessary,  for  the  purpose  of  enforcing  the  due  execution  of 
it.  But  the  law  nowhere  arms  the  Ecclesiastical  Court  with 
authority  to  compel  parishioners  to  make  a  rate  for  extraor- 
dinary alterations  or  improvements  in  their  parish  church, 
or  for  the  entire  rebuilding  of  it,  or  for  any  repairs  whatso- 
ever which  are  not  essentially  connected  with  the  stahiiitj 
and  security  of  the  fabric,  nor  can  it  compel  a  rate  which, 
not  being  necessary,  would,  nevertheless,  contribute  to  the 
ornament  and  embellishment  of  the  edifice;  as  little  does  it 
arm  the  Ecclesiastical  Court  with  authority  to  compel  the 
levy  of  a  rate  for  the  purpose  of  altering  the  architectural 
character  of  the  building,  or  for  the  purpose  of  exchanging 
the  massive  columns  of  a  ruder  time  for  the  lighter  pill*** 
of  the  middle  ages,  or,  in  fine«  to  transform  the  chureb,  in 
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whole  or  in  part,  from  a  Norman  to  a  Gothic  edifice.    True     April  IS. 
it  is  that,  in  the  present  instance,  the  munificence  of  the  in-     j^^^  ^ 
cumbenty  aided  by  the  spontaneous  and  liberal  contributions   Minhter,  jre. 
of  piously-disposed  persons,  has  enabled  the  churchwardens,    ^  Xemerton. 
with  the  addition  of  a  rate  of  two  shillings  in  the  pound,  to 
change  the  whole  architectural  character  of  the  nave  and 
sooth  aisle  of  this  church ;  but  they  have  not  effected  this 
by  the  force  or  operation  of  law^  or  by  virtue  of  any  com- 
pulsory process  on  the  inhabitants.     Nor  has  this  Court 
otherwise  interfered  than  to  grant  a  Faculty,  with  the  una- 
nimous consent  of  the  parishioners,  duly  authenticated,  to 
give  effect  and  validity  to  acts  of  the  churchwardens  which 
were  originally  neither  '*  legal  nor  habilitate,*'  and  to  sanc- 
tion the  levy  of  a  reasonable  rate  in  aid  of  the  expenses 
which  had  been  incurred.    I  am  now  called  upon  to  go  a 
step  further  in  administering  the  law,  and  to  compel  a  simi- 
lar transformation  to  be  made  in  the  remaining  portions  of 
the  edifice. 

It  has  been  contended,  that  the  majority  of  parishioners 
in  vestry  assembled  have  sanctioned  this  extensive  and  extra- 
ordinary alteration ;  that  they  are  anxious  to  give  unifor- 
mity to  the  whole  interior  of  the  church,  by  rebuilding  the 
northern  in  conformity  with  the  southern  aisle  and  the 
nave  ;  and  it  is  urged  upon  me,  that  it  is  the  duly  of  this 
Court  to  give  effect  to  the  declared  wishes  of  the  majority 
of  the  parishioners. 

In  the  first  place,  for  reasons  at  which  I  have  already 

glanced  in  passing,  it  is  not  quite  dear  to  me,  if  the  votes 

were  to  be  critically  examined,  in  which  scale  the  majority 

night  preponderate.    Secondly,  but  if  I  were  quite  satisfied 

that  the  majority  was  with  the  promoters  of  the  suit,  and  if 

I  were  to  admit,  for  the  sake  of  argument,  such  to  be  the 

molt,  I  might  still  bold  it  my  duty  to  protect  the  parish 

iMf  from  its  own  indiscretion  and  imprudence,  and  to  pro- 

lltt.a  nMnority  as  considerable  and  respectable  as  this,  as 

lA  as  to  protect  the  future  inhabitants  of  this  parish,  from 

^Ikfiwtly  and  extravagant  expenditure  with  which  it  is 

iP^^iied  to  dog  and  encumber  the  parochial  resources  of 

l*iMiliiu  Gmt  a  series  of  years. 
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April  12.  Again,  it  has  been  pressed  on  roy  considerationt  that  the 

Htmion  Y.  ^^^^  opposition  to  the  proposed  plan  arises  from  nXiej^ytan 

Mmuier,  f^c  who  dissent  from  the  Established  Churchy  and  it  ia  undoabt- 

o/KemerUm.  ^y  ^^^^^^  ^^^^  ^^  examining  into  the  component  parts  of 

the  constituency  of  the  parish,  so  far  as  these  are  evidenced 
by  the  statements  actually  before  me»  I  see  amongst  them 
both  Roman  Catholics  and  Protestant  Dissenters,  who  are 
stated  to  have  respectively  chapels  and  meeting-houses  of 
their  own  within  the  parish.  I  see  also,  as  I  think  migbt 
naturally  be  expected,  that  these  Roman  Catholics  and  Di»* 
senters  were  all  ranged  under  the  same  banner  in  favour  of 
the  more  moderate  expenditure,  and  all  adverse  to  the  entire 
rebuilding  of  the  northern  aisle  and  tower.  But,  on  the 
other  hand,  I  nowhere  find  these  individuals  acting  in  dis- 
obedience to  the  law  ;  they  offer  no  opposition  generally  to 
the  payment  of  church-rates,  but  they  profess  themselvei 
ready  and  willing  to  contribute  to  any  levy  which  may  be 
requisite  to  place  the  fabric  of  the  parish  church  in  a  solid 
and  substantial  state  of  repair.  I  feel  that  I  should  be 
exceeding  the  legal  authority  I  possess,  if  I  were  by  sny 
act  of  mine  to  endeavour  to  compel  parishioners  so  circum- 
stanced to  bear  the  burthen  of  a  rate,  not  for  necessary  and 
ordinary,  but  for  superfluous  and  extraordinary,  repairs. 

Then  as  to  the  resolutions  which  are  embodied  in  the 
application  for  the  Faculty,  it  is  impossible  to  disguise  the 
fact,  that,  by  giving  effect  to  the  resolutions  in  question, 
and  by  acceding  to  the  application  of  the  churchwardens 
now  under  consideration,  the  Ordinary  would  burden  this 
parish  with  a  heavy  rate  for  ten  or  twenty  continuous  yesrs, 
as  the  case  may  happen,  but  in  either  case,  with  a  very 
heavy  rate.  For  what?  not  to  maintain  the  ancient  charac* 
ter  of  the  structure,  not  to  place  the  church  in  a  state  of 
substantial  repair,  but  to  complete  a  rebuilding  of  the  en- 
tire church,  and  to  render  the  architecture  of  the  north  aiile 
conformable  in  style  to  that  newly  introduced  into  the  nsve 
and  the  south  aisle ;  and  further  than  this,  it  is  proposed  by 
a  clause,  the  like  of  which  none  ever  met  my  eye  in  the 
four  comers  of  any  Faculty,  to  permit,  under  a  vague,  ill- 
defined,  but  possible  contingency,  a  spire  to  be  erected  on 
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tliie  tower;  and  all  the  expense,  present  and  future,  amount-     April  19. 
ing  at  the  lowest  estimate  to  many  hundred  pounds,  to  be     d^ZZT  . 
amctioDed  by  the  Ordinary,  in  the  very  face  of  an  affidavit,   MimMter,  ^ 
made  by  three  competent  and  experienced  architects,  that  ^•*«"«''o»* 
the  whole  of  the  necessary  reparations  of  the  north  aide  and 
tower  may  be  substantially  effected  for  the  sum  of  £120. 

Before  I  could  judicially  sanction  any  such  application,  I 
most  have  dear  proof  laid  before  me,  that  funds  could  be 
raiaed  spontaneously,  ue.  without  any  rate;  and  that  such 
funds,  sufficient  for  the  due  completion  of  the  plans,  would 
be  derived  from  such  well-secured  sources,  that  the  rate- 
payers of  this  parish  could  not  be  burdened  beyond  the  sum 
which  the  architects  have  sworn  to  be  sufficient  to  place  the 
diurch  in  a  state  of  decent  and  substantial  reparation.     It  is 
the  bounden  duty  of  the  Ordinary  never  to  grant  a  Faculty 
for  expensive  alterations  in  any  church,  which  are  professed 
not  to  be  paid  by  a  church-rate,  unless  the  Judge  has  before 
lum  the  most  ample  security  that  the  funds  will  be  otherwise 
provided  for  than  by  the  parish.* 

I  am  clearly  of  opinion,  that  the  objections  taken  to  the        Objections 
grant  of  this  Faculty  are  well  founded,  and  that  I  have  not  ^^f^^^^^ 
tiie  power,  if  I  had  the  inclination,  to  grant  it  in  the  form 
and  manner  in  which  it  is  prayed. 

Another  point  remains  for  my  consideration^  which  grows      The  second 
ont  of  the  following  circumstences.  ^^    ^"    ^"^ 

In  compliance  with  the  wishes  of  both  the  litigant  parties 
in  this  suit,  I  have  taken,  as  it  is  technically  termed,  "  a 
riew"  of  this  church  at  Kemerton.    This  view  has  satisfied 

*  Such  is  the  unifonn  practice  of  the  Superior  Court.    In  the  case  of 

Boop    and   Clark,   Churchwtardens  of  CTiesterfidd,    r,  the  Vicar  and 

PtBtddomtrt  of  ChesierjUld,  Arches,  Dec.  21,  1841,  which  has  since 

been  followed  as  a  precedent,  the  Judge  would  not  allow  the  Faculty 

10  pass  till  a  bond  of  j^d,200  was  gi?en  by  the  parties  applying  for  it, 

with  soretiet  for  the  performance  of  the  intended  alterations,  and  the 

rqMiriog  and  refitting  of  the  parish  church  of  Chesterfield,  and  for  the 

psjineDt  of  all  expenses  attending  the  same,  without  making  any  rate  or 

•flsessmeDt  on  the  parish  in  respect  thereof ;  and  he  further  directed, 

that  a  clause  should  be  inserted  in  the  Faculty,  providing  that  the 

parisbioDers  should,  not  be  liable  to  any  expenses  incurred  in  respect  of 

the  aaid  repairs  and  alterations. 
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Apkii.  13,     me  that  the  north  aisle  stands  in  need  of  repair*  and,  more* 

HooUm  V      ^^^»  ^^^  ^^^  necessity  of  such  repair  is  urgent ;  if  I  had 

Minttter,  jre.  not  ascertained  this  from  personal  inspection^  the  affidariti 

tf  Ktmtrtom.   ^£  ^^  professional  gentlemen  on  the  one  side  and  the  other 

would  be  conclusive  on  the  subject ;  for^  however  they  may 

differ  as  to  the  nature  and  extent  of  the  repairs  required, 

they  at  least  concur  as  to  the  necessity  of  some  reparation. 

In  accordance  with  the  principles  I  have  already  laid 
down,  the  parishioners  would  be  bound  to  adopt  prompt 
measures  for  the  repairs  of  this  portion  of  the  church  :— 
Exemption  primd  facie  they  acknowledge  that  they  are  so  bound ;  hot 
claimed   under  ^^7  ^^^^^  ^^  ^^  exonerated,  pro  hde  vice,  from  the  admitted 
an  agreement    obligations  of  the  law,  by  reason  of  a  mutual  engagement 
entered  into  by  the  unanimous  concurrence  of  all  partiei 
assembled  in  vestry  in  the  year  184^9  and  it  is  accordingly 
averred  in  the  Act  on  Petition,  that  all  the  repairs  required 
now  to  be  done  must  be  performed  at  the  expense  of  the 
rector  and  churchwardens,  in  pursuance  of  their  under- 
taking and  agreement  with  the  parishioners. 

The  agreement  is  couched  in  the  following  terms  :-^ 

Agreement  We,  the  undersigned,  the  Rev.  Thomas  Thorp,  clerk,  rector  of 
churohwardwB  Kemerton,  in  the  county  of  Gloucester,  and  WUliam  Woodward 
with  the  pa-  ^^^  George  Quarrell,  farmers,  the  churchwardens  of  the  said 
riahionera.         parish,  in  consideration  of  the  ratepayers  of  the  said  parish  not 

disputing,  but  submitting  to  and  paying  a  certain  church-rate  of 
two  shillings  in  the  pound,  purported  to  be  granted  at  a  meeting 
held  for  the  said  parish,  on  or  about  the  23rd  day  of  August,  1845, 
by  adjournment  from  the  22nd  of  the  same  month,  for  the  neeet' 
saiy  repairs  of  the  parish  church  of  Kemerton  aforesaid,  as  appears 
by  the  Minutes  of  the  said  meeting,  entered  in  the  vestry  or  church- 
wardens' book,  and  signed  by  the  said  Thomas  Thorp,  as  chai^ 
man  of  the  said  meeting,  do  hereby  respectively  promise,  agree;, 
and  undertake,  to  and  with  the  ratepayers  for  the  time  being  of 
the  said  parish  of  Kemerton,  that  the  said  ratepayers  shall  not  be 
called  upon  for  any  further  sum  or  sums  of  money  than  the 
amount  of  the  said  rate  of  two  shillings  in  the  pound,  as  we  ooo- 
sider  such  rate  to  be  ample  and  sufficient  to  pay  for  all  neceiaarf 
repairs  required  to  be  done  to  the  said  parish  church.  And  v^ 
the  said  Thomas  Thorp,  William  Woodward,  and  George  QusirA 
do  hereby  respectively,  for  the  considerations  aforesaid,  fiorther 


% 


1848.]  CON8I8TORT  OF  GLOUCESTER.  87 

promise^  agree,  and  undertake  to  pat  the  said  parish  church,  and     Amn.  18. 

the  pnlpit,  pews  or  seats,  doors,  windows,  and  other  the  necessary        

furniture  and  appurtenances  to  the  said  church  belonging,  toge-  M^Mn  it, 
ther  with  the  walls,  gates,  and  fences  surrounding  the  said  church  ofKtmtarUm. 
and  churchyard,  in  a  good,  substantial,  and  necessary  state  of 
repair,  leaving  the  north  aisle  and  tower  in  fit  and  proper  repair, 
mth  the  proceeds  of  the  said  rate  of  two  shillings  in  the  pound, 
without  calling  on  or  putdng  the  ratepayers  of  the  said  parish  to 
any  further  costs,  charges,  or  expenses  whatever,  beyond  the  pro- 
ceeds of  the  sud  rate  of  two  shillings  in  the  pound. 

I  do  not  sit  here  to  give  effect  to  any  such  agreement  as 
this ;  but  if  the  construction  I  am  disposed  to  put  upon  it 
can  be  serviceable  to  both  parties^  and  prevent  the  resort  to 
protracted  and  expensive  litigation  elsewhere,  I  should 
be  reluctant  to  withhold  my  opinion  respecting  it.  I  must 
repeat,  however,  for  I  am  anxious  to  place  myself  beyond 
the  possibility  of  misapprehension  as  to  this  point,  that  no 
agreement  entered  into  amongst  the  parishioners  could  bar 
the  Ordinary  from  the  exercise  of  the  undoubted  right  and 
power  it  possesses,  to  compel  the  parishioners  to  repair 
their  parish  church. 

Apart,  however,  from  this  consideration,  it  is  to  be  re- 
membered that  the  agreement  was  discussed  and  settled  at  a 
protracted  and  stormy  meeting,  in  a  crowded  room,  and  it  is 
very  possible  that  differences  of  opinion  and  unintentional 
miaapprehensicni  may  exist  in  the  minds  of  the  persons  pre- 
sent, as  to  the  exact  bearing  and  purport  of  the  terms.  Cer-     Evidence  as 
tain  it  is>  that  there  is  a  very  extraordinary  difference  in  the  *®  *'^  intention. 
evidence  of  the  witnesses  as  to  the  sense  and  signification  in 
wUch  such  terms  were  intended  to  be  used  by  the  parties 
who  adopted  them.    For  instance,  the  Archdeacon,  who 
mi  in  die  cbair,  deposes,  <<that  eventually,  after  many 

Ifhcr  amendments  were  proposed  and   declined  by  Mr. 

lUioarsb,  still  on  the  same  ground,"— namely,  that  he  was 

ijivillinff  to  alter  what  had  been  drawn  up  by  a  lawyer, — 

deponent  said,  *  Come,  I  think  I  have  hit  it— will  not 

^^?    Let  Mr*  Tidmarsh's  words  stand,  as  he  says,  we 

Iplll  agreed  about  the  meaning,'  (that  is,  that  the  obligors 

MilKittid<oiily  to  rebuild  the  nave  and  south  aisle,  and  to 
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April  18.     leave  the  rest  of  the  church  as  good  as  they  found  it) ;  *  we 
„"""        will  insert  a  clause,  undertaking  to  put  the  nave  and  sooth 
Mmuier,  jv.   A^^le  in  substantial   repair,    and  to  leave  the  rest  of  the 
ofKmMrton,    church  in  the  same  repair  it  is  at  present,  which,  Mr.  Tid- 
marsh  says,  is  fit  and  proper  repair' — or  words  to  that 
effect.    And  then  the  meeting  became  more  impatient,  as  if 
vexed  with  Mr.  Tidmarsh  for  his  resistance  to  the  general 
understanding,  and  this  deponent,  who  had  all  along  used 
his  endeavours  to  induce  the  meeting  to  assent  to  as  mudi 
of  Mr.  Tidmarsh's  paper  as  was  compatible  with  the  under- 
standing before  referred  to.     Nevertheless^  instead  of  the 
word  '  leaving '  being  inserted,  with  reference  to  those  parts 
of  the  church  for  which  the  obligors  would  not  bind  them- 
selves, pressing  upon  the  churchwardens  and  their  friends 
that  this  word  secured  them  against  anything  beyond  leaving 
those  parts  in  such  repair  as  they  were  by  all  parties  under- 
stood to  be  in  at  the  time."     Whereas,  Mr.  Tidmarsh,  Mr. 
Mumford,  and  Mr.  Powell  swear  <*  that  they,  and  the  other 
ratepayers  opposed  to  the  granting  of  the  Faculty,  perfectly 
understood  and  believed,  at  the  time  the  undertaking  was 
signed  by  the  rector  and  churchwardens,  that  the  rector  and 
churchwardens  undertook,  and  fully  intended,  to  put  the 
whole  of  the  parish  church,  including  the  tower,  north  aisle, 
and  the  pulpit,  pews  and  seats,  doors,  windows,  and  the 
necessary  furniture  and  appurtenances  belonging  to  the  M 
church,  together  with  the  walls,  gates,  and  fences  surround* 
ing  the  church  and  churchyard,  in  a  good,  substantial,  and 
necessary  state  of  repair,  with  the  proceeds  of  the  rate  ef 
two  shillings  in  the  pound,  without  calling  on  or  putting  the 
deponents  and  the  other  ratepayers  to  any  further  costs^ 
charges,  or  expenses  whatsoever,  beyond  the  proceeds  of 
the  rate  of  two  shillings  in  the  pound,  otherwise  they  wooM 
not  have  agreed  that  the  churchwardens  should  have  been 
empowered  and  instructed  to  apply  for  a  Faculty." 

Mr.  Hopton,  who  is  possessed  of  considerable  propefff 
in  the  parish,  deposes  that  Mr.  Tidmarsh  produced  the 
form  of  an  agreement,  which  he  said  he  should  require  the 
rector  and  churchwardens  to  enter  into,  providied  they  wo* 
allowed  to  receive  the  rate  of  two  shillings  in  the  pound 
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without  further  dispute,  and  proceed  with  the  repairs  or     April  12. 
restoratioii  of  those  parts  of  the  church  for  which  designs     ^ZJ^  y 
and  estimates  had  been  given  by  Mr.  Carpenter,  an  architect  Minister,  jrc 
of  London  ;  that,  on  the  agreement  being  read,  objection  was  ofKemertom. 
taken  thereto  by  the  rector  and  Mr.  William  Woodward,  on 
the  ground  that  it  was  so  worded  as  to  invoWe  the  rector 
and  churchwardens  in  the  substantial  repair  of  the  other 
partp  of  the  church,  besides  those  parts  for  which  Mr.  Car- 
penter had  given  designs,  and  much  conversation  on  the 
sobject  ensued,  when  a  clause  was  proposed  in  the  words  or 
to  this  effect,  '*  leaving  the  north  aisle  and  tower  in  fit  and 
proper  state  of  repair,"  which  seemed  to  satisfy  all  parties, 
and  the  draft  of  the  agreement  so  altered  was  then  entered 
into  the  vestry-book,  and  signed  by  the  rector  and  church- 
wardens; and  he  further  swears,  that  by  this  agreement  the 
rector  and  churchwardens  were  to  receive  the  rate  of  two 
shillings  in  the  pound,  and  then  to  complete  the  nave  and 
soath  aisle,  as  designed  by  Mr.  Carpenter,  and  when  those 
works  were  substantially  performed,  to  leave  the  north  aisle 
snd  tower  in  as  good  a  state  of  repair  as  it  then  was,  in 
Biking  good  any  damage  that  might  be  done  thereto  during 
the  progress  of  the  other  works;  and,  from  what  passed  at 
the  said  meeting,  he  believes  it  to  have  been  the  feeling  of  the 
parishioners  generally,  that  at  that  time  the  north  aisle  and 
tower,  though  old,  were  in  a  fit  and  proper  state  of  repair. 

Several  other  affidavits  as  to  this  point,  and  of  the  same 
tenour*  have  been  brought  in  by  the  churchwardens.    It  is 
ietrcely  possible   that  evidence  can  be  more  conflicting. 
Bot  I  do  not  attribute  this  extraordinary  discrepancy  to  in- 
tentional misstatement,  still  less  to  intentional  perjury.     I 
Mtribate  it  rather  to  the  excitement  which  prevailed  during 
the  discussions  in  question,    an   excitement  calculated  to 
varp  the  nnderstanding  and  distract  the  attention  of  the 
persona  present :  something,  also,  may  be  ascribed  to  the 
iairmjty  of  human  memory,  to  the  bias  of  party  spirit,  and 
to  the  natural  propensity  every  individual  has  to  refer  to 
bygone  transactions  in  the  manner  most  favourable-  to  his 
mws  and  preconceived  opinions. 
From  the  htt^  consideration  I  have  been  able  to  apply  to 

VOL.  VI.  N 


90  CONSISTORY  OF  GLOUCESTER.  [HiuT. 

April  12.     these  disputed  facts,  I  am  led  to  think  that  it  was  not  intended 
Hovton  V      ^^**  ^^®  general  repairs  of  the  north  aisle  and  tower  should 
Minitter,  jpc  fall  within  the  scope  of  this  agreement.     I  am  led  to  this 
o/Knurton.   opinion  from  the  general  tenour  of  the  document^  and  be- 
cause that,  at  the  moment  the  agreement  was  sigpied,  not 
the  slightest  danger  was  contemplated  by  any  ratepayer  pre- 
sent of  any  repairs  being  necessary  for  the  north  aisle  and 
tower.     These  parts  of  the  edifice  were  assumed  by  all  pre- 
sent to  be  in  a  satisfactory  and  secure  state. 

Again,  the  course  of  transaction — the  whole  res  gesla^ 
leads  to  the  same  conclusion,  and  the  words  **  leaving  the 
north  aisle  and  tower  in  fit  and  proper  state  of  repair, 
admitted  to  have  been  introduced  into  the  agreement  in  the 
course  of  the  discussion  by  the  rector,  could  have  no  other 
reasonable  object  than  to  provide  that  if  the  north  aisle  and 
tower  should  suffer  injury  from  any  act  done  in  the  progren 
of  the  repairs  of  the  nave  and  south  aisle,  such  injury  should 
be  made  good  by  the  rector :  they  point  to  the  same  con- 
clusion. 
'SowutlaJideB      Upon  the  whole,  then,  I  am  of  opinion  that  there  is  no- 
imputoble  to     ^^"^S  ^^  ^^^®  agreement  which  can  relieve  the  parishioners 
dens  or  the     from  the  obligation  they  are  under  to  repair  the  north  aisle 
rector.  ^^^jj  tower  of  their  parish  church,  and  it  appears  to  me 

equally  clear,  and  I  think  I  am  also  bound  so  to  testify,  that 
the  charge  of  **  malajides^*  averred  against  the  rector  and 
churchwardens  in  the  pleadings,  has  not  been  substantiated. 
Costs.  The  only  question  remaining  to  be  considered  is  that  of 

costs ;  and  I  own  that  1  have  felt  more  doubt  as  to  this  than 
to  any  other  part  of  the  case.     Costs  are,  in  a  special  man- 
ner, in  the  discretion  of  the  Court ;  and,  under  the  peculiar 
circumstances  of  this  proceeding,  I  think  I  shall  best  meet 
the  justice  of  the  case  by  making  no  order  as  to  costs:  the 
consequence  of  which  will  be,  that  each  party  will  have  to 
pay  their  own  costs.     I  refrain  from  being  more  explicit  a^ 
to  this  point,  because  I  am  unwilling  to  touch  on  anything 
which  may  foster  and  increase  irritation. 

That  the  cause  has  been  unnecessarily  protracted,  that  th^ 
pleadings  have  been  unnecessarily  multiplied,  and  thatthrc^ 
has  been  an  expense  of  litigation  totally  disproportionate  ^^ 
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the  nature  of  the  suit,  and  to  the  facts  which  bear  upon  the     Afml  12. 
merits  of  the  case,  is,  to  a  certain  extent,  attributable  to     Ronton  v. 
both  parties.     Unhappily,  delay  has  tended  to  keep  alive  a   Minuter^  ^c 
spirit  of  dissension  which  I  would  fain  allay — I  would  fain   ^^^"^^'^ 
lull  and  compose,  by  any  sedative  it  might  be  in  my  power 
to  administer,  this  parochial  irritation — **  Hos  moius  animo- 
rum,  aique  hac  ceriamina  tantaJ** 

The  supporters  and  opposers  of  the  Faculty  ought  alike 
to  bear  in  mind  that,  however  they  may  difler  as  to  their 
religious  creeds,  and  although  they  may  not  all  be  within 
the  fold  of  the  incumbent  of  the  parish,  still  the  common 
Christianity  which  they  all  profess  admonishes  them  to 
eradicate  angry  and  acrimonious  feelings,  to  vie  with  each 
other  in  forgiveness  of  injuries,  and  to  cultivate  concilia- 
tion, peace,  and  good-will  towards  neighbours  whose  lot  is 
cast  in  the  same  parish  with  their  own.f 

•  Virg.  Georg.  4,  86. 

t  The  Editor  is  indebted  to  the  kindnew  of  the  learned  Judge  for  the 
report  of  this  judgment* 


END  OF  HILARY  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 
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EASTER    TERM,    1848. 


Htf rogatikir  <ffouirt  of  (Santtthntif. 

April  19. 

Where  a  will.       In   the  Goods  of  William  Lbach»   dec.  —  Mctiont 

theau^stotfon!*''^^^'^— "^^^  deceased  died  in  January,  1848,  a  widower, 
clause,  pur-  leaving  a  son,  his  only  child.  By  his  will,  which  bore  date 
"^sf^td  in  th^  *®  ^®^  March,  1842,  he  appointed  G.  L.,  his  brother,  and 
presence  of  the  J*  C.  B.  (since  deceased),  executors,  and  these  executors, 
under- written"  ^j^^  j.  H.,  residuary  legatees  in  trust  for  the  benefit  of  hw 
neither  of  '  son,  now  of  age.  The  attestation-clauie,,  '^  signed  in  the 
rewUectThe-  P*"®*®"^  °^  ^^^  under- written,  H.  R.,  W.  T.  B/*  being  de- 
ther  the  de- ^<^ctive,  affidavits  were  made  by  the  attesting  witnessei; 
ceased  signed  but  though  each  witness  recollected  that  he  signed  his  name 
ed   in  their     ^"  ^^  deceased's  presence,  neither  could  recollect  whether 

presence ;  nor  the  deceased  signed  or  acknowledged  his  signature  iB  hb 
whether  his  CO-  .^,  .  ,  .  •'  iT     ^i_     j  j.     • 

witness  was  (^"^  witness  s)  presence,  nor  whether  the  deceased  s  signs- 
present  at  the  ture  was  set  to  the  will  at  the  time,  nor  whether  his  co- 
that  the  pre-  ^^^"^^s  was  present  at  the  same  time.  The  personal  estate 
sumption    was  was  about  £800. 

due  execution  PhUlimorCy  Dr.,  moved  for  probate  of  the  will  to  the  sur- 
and  probate  de-  viving  executor. — Although  the  witnesses  cannot  depose 
creed.  affirmatively  that  the  will  was  duly  executed,  there  is  no- 

thing to  negative  the  fact,  and  that  is  the  principle  upon 
which  the  Court  has  gone  in  deciding  such  cases.     [P£B 
Curiam. — Not  so  far  as  that.]     In  Burgoyne  v.  Showier* 
decided  by  Dr.  Lushington,  that  learned  Judge  said,  that 
where  a  will,  on  the  face  of  it,  appeared  to  be  duly  exe- 
cuted, "  in  the  absence  of  any  recollection  on  the  part  o€ 
the  attesting  witnesses,  you  must  presume  that  the  will  wa.s 
duly  executed." 

*  3  Notes  of  Ca.  207.     1  Robert  5. 
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Sir  H.  Jbnmsr  Fust. — I   think  the  ciroumsUnces  of     April  19. 
this  case  are  very  strong.   The  witnesses  by  no  means  nega*     r^^TSTju-. 
tJTe  the  fact  of  their  being  both  present  together;  but  nei- 
ther  can  recollect  the  material  circumstances^  and  the  diffi«     icui. 
colty  is  this :  what  is  the  Court  to  require  or  to  do  when  a 
cue  oi  this  kind  occurs  ?     The  names  of  two  witnesses  are 
lobicribed  on  the  face  of  the  paper ;  there  is  an  attestation- 
dioie,  **  signed  in  the  presence  of  the  underwritten/'  and 
there  are  the  signatures  of  two  witnesses.    Now  this  clause, 
to  a  certain  extent,  does  purport  that  the  will  was  signed  by 
the  deceased  in  the  presence  of  two  witnesses,  and  I  think 
there  is  no  doubt  that  the  deceased's  signature  was  made  or 
adoiowledged  in  their  joint  presence^  though  they  have 
lv|;otten  it.     The  deceased  died  in  January,  184p8,  and  the 
win  is  dated  in  1842;  therefore,  six  years  intervened  be- 
twixt the  time  of  execution  and  the  period  when  these  wit- 
DesMs  were  called  upon  to  recollect  what  took  place ;  and 
neitbcr  can  recollect  whether  the  deceased  signed  the  paper 
in  his  presence,  or  whether  the  other  was  or  was  not  pre- 
sent at  the  time— all  is  forgotten :  and  is  the  Court  to  con- 
•trae  the  law  so  strictly,  when  the  Act  does  not  require  any 
form  of  attestation  at  all,  as  to  pronounce  against  a  paper  if 
the  witnesses  do  not  recollect  these  circumstances  ?     I  am 
Mron^y  of  opinion  in  favour  of  the  due  execution  of  this 
ptper.      A  case  has  been  referred  to  by  Dr.  Phillimore, 
which  was  decided  by  Dr.  Lushington,  in  which  it  was  laid 
down  that  the  legal  and  the  natural  presumption  under 
inch  drcnmstances  is,  that  the  paper  was  duly  executed, 
ind  I  think  in  this  case  the  presumption  of  law  is  in  favoiir 
of  a  due  execution.     I  am  of  opinion  that  I  must  grant  pro- 
bate of  this  paper. 

(Probate  decreed.)  Motion 

granted. 
W,  Tawtuemd,  Proctor. 


Is  TOE  Goods  of  Janr  Holt,  widow,  dec— Mo/ion,  yfhere^ feme 
fj'parte.— The  deceased,  the  widow  of  Francis  Ludlow  ^J^^S '^^  ^: 
Holt,  Esq.,  Vice- Chancellor  of  the  Duchy  of  Lancaster,  sonal  proper- 
rlieil  suddenly  on  the  25th  October,  1847,  leaving  Mrs.  Jane  f,^^  poww"S^er 
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April  19.     Gash,  her  niece  and  only  next  of  kin.    During  her  cover- 

flbzT^      ture,  she  became  entitled,  independently  of  her  husband, 

under  the  will  of  her  uncle.  Mr.  John  Bell,   to  certain 

given    to^er  ^^^^7^1  afterwards  invested  in  the  public  funds  in  the  namei 

by  her  bus-     of  Messrs.  E.  Bell  and  A.  Moore,  as  trustees,  for  her  sepa^ 

suance  Uiereof  ^^^®  °^'  ^^^  ^^  ^  certain  other  sums,  being  accumula- 
int831,dispo8.  tions  of  dividends  upon  such  stock,  and  divers  articles  d 
perty^bv^wuT  household  effects.  By  memorandums  in  writing*  executed 
and,  having  a(N  by  her  husband,  dated  8th  December,  1828,  and  7th  July, 
quired  other  jQSl,  power  was  given  to  her  by  him  to  dispose  of  such 
perty,  and  such  property  by  deed  or  will,  and  in  pursuance  of  that  powei 
th^rinth  °§ie  *^®  ^"^^  executed  a  will,  bearing  date  5th  August,  18SI, 
berore-men-      whereby  she  disposed  of  all  her  separate  property,  bequeath- 

tioned,    being  ||,«  ^i^^  residue  to  her  nephew,  John  C.  Bell,  and  her  niece, 

recognised    aB 

her  separate     •'^"6  ^*  ^^>  ^ith  benefit  of  survivorship,  under  certain 

fSSf'^h   ^\    P''®^*^o"*»  appointing  Messrs.  A.  Moore  and  E.  Bell  cxe- 

husband,   who  tutors.     Mr.  John  C«  Bell  attained  his  majority,  and  died 

died  bequeath,  unmarried  in  the  lifetime  of  Mr.  and  Mrs.  Holt ;  Jane  W. 

inff   to    her  a 

share  in  a  news-  ^^  (afterwards  Cox)  also  attained  her  majority,  and  died 

paper,  in  1846  in  their  lifetime^  leaving  issue.  Mr.  John  C.  Bell,  by  his 
will,  bequeath-  ^^^''  bequeathed  a  portion  of  his  property  to  the  deceased 
ing  an  annuity  (Mrs.  Holt),  for  her  separate  use.  On  the  18th  September, 
such^share^  ap"  ^^^^  *"  indenture,  or  declaration  of  trust,  superseding  the 
pointing  other  former  memoranda,  was  executed  by  Mr.  and  Mrs.  Hdt 
Held  widerthe  ®°^  ^^  trustees,  Messrs.  Bell  and  Moore,  and  also  by  Mr. 
circumstances,  Charles  Baldwin,  a  further  trustee  appointed  under  that 
^^i^thatth'J  indenture,  by  which  Mr.  Holt  acknowledged  the  before- 
second  will  was  mentioned  property,  together  with  that  derived  from  the  will 

tion  of  thrfoJ"  ®^  ^^'  "^^^^  ^*  ^^^*  *°  ^^  ^^^  *^^®  *"^  separate  property 
nier  will,  and  of  his  wife,  and  directed  that  the  trustees  should  stand  pos- 

probate  of  both  gessed  thereof,  and  the  dividends  thereon,  in  trust  for  Mffc 

papers  decreed 

as  together  con-  Holt,  her  executors,  administrators,  and  assigns,  for  her  and 

tainingtiiewill.  their  absolute  use  and  benefit ;  and  in  the  event  of  her  sur- 
viving her  husband,  in  trust  to  transfer  the  same  to  Mrs* 
Holt,  her  executors  or  administrators ;  but  in  the  event  of 
her  dying  in  his  lifetime,  upon  trust  subject  to  her  appoint- 
mentby  will.  Mr.  Holt  died  on  the  29th  September,  184^1 
having  duly  made  his  will,  bequeathing  to  his  wife  a  moiety 
of  his  third  share  of  BelU  Weekly  Messenger.      Shortly 
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ifier  the  death  of  Mr.  Holt,  the  mt  hole  of  the  before^  April  19: 
mentioiied  trust-property  was  re-transferred  by  the  trustees  g^Tdee 
m  the  name  of  Mrs.  Holt,  who  had  the  entire  control  of  it 
mtn  her  death.  On  the  25th  August,  1846,  Mrs.  Holt 
(the  deceased),  being  then  a  widow,  made  a  second  will, 
wherd>y  she  bequeathed  to  her  niece,  Mrs.  Jane  Gash,  an 
amiaity  of  £105,  secured  upon  the  share  left  her  by  her 
htubmd  in  the  newspaper.  Mr.  £.  Bell,  one  of  the  attest- 
ing witnesses  to  this  will,  is  since  dead;  but  Mr.  Austin, 
tile  other  attesting  witness,  and  who  drew  and  prepared  the 
win,  as  Mrs.  Holt's  solicitor,  stated  that  its  object  was  con-  ^ 
fined  to  the  intended  annuity  to  Mrs.  Gash,  and  that  the 
deceased  contemplated  making  thereafter  a  more  formal 
testamentary  arrangement.  The  first  will  was  found,  not 
endosed  in  any  euYclope,  along  with  some  old  Bank  war- 
rmts,  in  a  cash-box,  which  was  unlocked,  and  in  a  closet  in 
the  bedroom  of  the  deceased.  The  second  will  was  found 
in  the  same  closet,  enclosed  in  an  envelope,  and  endorsed 
''Win  of  Mrs.  Holt,"  the  seals  of  which  had  been  broken, 
it  is  believed,  by  the  deceased,  in  her  lifetime.  No  other 
testamentary  paper  was  found.  The  deceased  died  pos- 
lesied  of  personal  estate  of  the  value  of  about  £11,000. 

Harding,  Dr.,  moved  'for  probate  of  the  will  of  25th  Feb.  2. 
August,  1846,  as  the  last  and  only  will  of  the  deceased.         Motiom. 

Per  Curiam. — The  will  of  1831  disposes  of  property 
secured  to  the  separate  use  of  the  deceased,  over  which  she 
had  a  disposing  power ;  afler  her  husband's  death,  she  makes 
another  will,  in  1846,  confined  to  part  of  her  property.     I 
liave  a  difficulty  in  saying  that  the  will  of  1846  is  her  last 
and  only  will.     It  is  called  a  will,  and  appoints  executors  of 
tint  will ;  but  as  it  is  confined  to  a  part  of  her  property,  it 
it  impossible  to  consider  it  a  revocation  of  the  former.     It 
aeems  limited  to  the  annuity  secured  upon  the  share  of 
Belts  Weeidy  Messenger.     I  do  not  see  why  probate  of  both 
papers  should  not  pass,  though  the  executors  are  not  the 
same,  and  they  are  limited  executors.     Would  it  not  be 
advisable  to  take  the  opinion  of  a  gentleman  of  the  Chan- 
cery Bar  as  to  the  effect  of  the  deed  of  1844,  with  respect  to 
the  will  of  1831  ?     The  will  of  1846  disposes  of  property 


April  19. 
Holt,  dee. 


April  19. 
Motion. 
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ivhich  8he  could  not  dispose  of  in  her  husband's  lifetime, 

except  with  his  consent. 

Hardh,g-lnPl^t^,y^^^^^^^  it  could 

»t  pronounce  a  paper,  which  was  declarea  oy  the  testator 


not 


to  be  his  last  will,  not  to  be  bis  lutt  will. 

Per  Curiam.— There  the  paper  was  not  only  called  the 
last  win,  bdt'[jifrt>^ted'tb  ifispose  o^  ttii  irtl^e  pAip^. 
I  should  havegpreat  diffidiity  in  Jir3ring  thaVthe  iriB'c^TBSt 
was  revoked.     ' '   ' 


e* 


A  Case  was  laid  before  Mr*  Roiti  for  his  opinioOy  vhei 
ther  the  execution  of  the  declaration  of  trust  ot  Soptembfti 
1844,  alone  or  in  conjunction  with.idi  pr  wxy,  of  ,ttm  oifOinh 
stances,  operated  to  worka.jrp^oqatioaof  the  wilLof  ,1691> 
Mr.  Rolt  declined  advising  iiibeitter  •  ^  >  ^roumstaofss 
would  operate  as  a  reyooation  of  a  will  ,ofi  personal* estate, 
which  was  a  question  excluaively  for  the  Eof^esi^ticjBl^urt^ 
and  could  not  in  that  form  arise  in  a  Court  of  Equity.;  but, 
assuming  that  the  paper  of  18SI  could  be  subnntt9^,to  a 
Court  of  Equity  for  its  decision  as  to  .its  construf^itioii  pn4 
effect,  he  was  of  opinion  ^hat  neither  the  deplaratyon,  of  tni^f 
pC  1844,  nor  any  of  the  cirpumstances  ^tecU  WQa|dliapffn^ 
so  as  to  revoke  or  defeat  the  bequests  contained-  in  thai  viU 
(of  1831)  in  favour  of  those  legatees  who  survived  the  tceta* 
trix. 

Harding,  upon  a  proxy  of  consent  fi'om  the  ^^t  of  kM; 
moved  for  probate  of  the  two  papers^  as  together' conta2Uti|[( 
the  last  will  of  the  deceased.  ^'    "' 


'I 


•i.i<-  ■'III 


Sir  H.  Jenner  Fust.— I  think  this  ^lotion  is  the  nro- 
per  one.  Decree  probate  of  the.  two  papers  as  togettiief 
containing  the  will  of  the  deceased*  ,  Th^e,.is  apcoxjiif 
consent  from  all  parties.  .   ,     ..:  i 


PrUeherdt  Proctor. 


I ' 


i/. 


..     r'„1 


*  1  Robert.  26i^    4  Notes  of  Ca.  105. 
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Slrr|^f0  (ffourt  of  eanttvtuvv* 

April  26. 

Geils  V,  Geils. — Cause, — ^This  was  a  suit  for  restitution     Suit  for  res- 

of  COTijugal  rights,  brought,  in  virtue  of  Letters  of  Request  fjJ^Ji^^"?  "^I^^^H' 

from  the  Court  of  Salisbury,  by  John  Edward  Geils,  Esq.,  the     husband 

against  Frances,  his  wife.    The  Libel,  which  was  admitted  *8[?"'?^    ^*J®, 

wife  in  replv  to 

(Nov.  22nd,  1845)  without  opposition,  pleaded  the  mar-  which  the  wife 
riagc  of  the  parties  on  the  8th  October,  1838,  their  cohabi-  P**"**^*^^^.^^,^^' 
tatioD,  and  the  birth  of  four  children,  and  that  Mrs.  Geiisi  and'  unnatur&i 

in  September,  1845,  without  anv  just  cause,  withdrew  from  practices  upon 

,     ,  ,        ,  «»•"•!  1       .11       n       t       hereelf,  on  the 

the  bouse  and  society  of  her  husband,  and  still  retuseu  to  part     of    the 

return  and  cohabit  with  him.  husband,    and 

A  defensive  Allegation,  given  in  on  behalf  of,  and  signed  ration  on   the 

by,  Mrs.  Geils,  pleaded  as  follows  : —  three  grounds : 

•^  *^  —  Held,   that 

1 — 3.  The  marriage  (she  being  then  a  minor  of  eighteen)  and  adultery  alone 
cohabitatioii  of  the  partieg.  and  the  birth  of  four  daughter..  ^„„fZeo( 
4.  That  Bars.  Geils,  who  is  the  only  child  of  the  late  Charles  separation  ac- 
Dickinson,  Esq.,  of  Farley  Hill,  near  Reading,  Berks  (who  died  in  cordingly. 
her  infancy),  at  the  time  of  her  marriage,  was  in  the  absolute  pre- 
sent possession  (besides  expectancies)  of  real  and  personal  estate 
of  the  annual  value  of  about  jf  3,200,  the  former  consisting  princi- 
pally of  a  real  estate  at  Queen's  Charlton,  Somerset  (upon  which 
there  is  a  suitable  mansion,  whereat  Mr.  Geils,  though  often  en- 
treated so  to  do  by.  his  wife,  never  would  reside),  of  the  annual 
value  of  jC1,800;  that  Mr.  Geils  was  at  such  time  a  lieutenant  in 
Her  Miyesty's  Fourth  Regiment  of  Light  Dragoons,  his  pay  being 
hii  only  income,  although  he  was  heir  in  tail  of  a  house  and  estate 
in  Scotland,  called  Dumbuck,  near  Dumbarton,  and  to  which  be 
hat  since  succeeded,  on  the  death  of  his  father,  in  February, 
1843,  such  estate  (then  represented  as  of  the  annual  value  of 
j?l;200)  being  heavily  mortgaged ;  that  ^1,200  per  annum  out  of 
If  n.  Geil's  property  was,  by  settlement,  secured  and  made  pay- 
able to  Mr.  Geils  absolutely,  the  rest  to  be  paid  to  her  own  sepa- 
nte  receipt  and  separate  use,  but  that  she  gave  up  the  receipt  and 
■qpenditnre  of  her  whole  income  to  her  husband.  5.  That,  upon 
marriage,  the  parties  took  up  their  residence  at  a  furnished 
called  Glenarbuck,  three  miles  from  Dumbuck,  to  which 
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AraiL  26.  latter  place  they  removed  at  the  end  of  H  moiifb;'  i«K^ii|^'thetie 
Oeih  Gml  ^*^  ^^*  fether  and  mother,  brothers  and  mitetfl,  of  Mt.  Gtak, 
'  Dtimbnck  beinff  from  such  time  thdr  sole  place  oi  robi^ettee;- with 
the  exception  of  certain  intervals.  6.  That  soon  after 'Iheir  i^emtf- 
Val  from  Glenarbuck  to  Dumbuck;  Mr.  Geils  treated  hte  wift  at 
best  tvith  indifference,  which  soott'deg^ersted  iMb  gfcJAt  toil  in- 
dreasin^barshnessandindigttitf  ^  that  b6'  avowedly  at=  all^tiMs 
preferred  the  society  df  his  own  rektiotetftb'thA  offals  wiA^;'  ihit 
within  ther  first  two  years  Of  her  ibilttiagt^,  bhe  had  ^flvfc  Stivta 
miscarriages,  and  was  in  a  state  O^HUt^ift&'dibinjtti^Ay  sill  sMi 
period,  notwithstanding  whkfh,  Mr.  Qeils  |>erdisted  in  his  tyei^eill 
of  his  wife ;  that  be  often  (jnarrelled  with  heir  on  slight  OfM'iAt^ 
vocation,  and  when  quarrdlmg  with,  M^onlfl  abtise  her  ^ 'e6a)r«^ 
tJerms,  calling  her  *' bitch"'  and^ •* dcfiV  hfe  twe'of  ^thlA'iihS 
stin  coarser  and  more  op^brious  laii|j;n(hg«  t6  and =0f  lilt  #ifcw«» 
hubitual  thronghont  their  eohabitation ;  tli^t  froU  abuse  he  'pM»^ 
ceeded  to  menaced  violence,  and  froto  menaced  to^  %letxal  vibfatfet^, 
as  hereafter  pleaded.  T.  That,  on  the  ^7th  AptU;  IB^l,  Mfs. 
Geils  having'  mildly  remonstrated'  with  her  hiasbantd  '{bf  htti^ 
gone  to  a  dance  at  a  "pnblic-house,  at  DntiibaitOti,  Mtfa'Jaiie 
McPhee  and  other  servants  of  the  hotkae, '  wiiih  Whota  ht'ttkxmiii 
to  Dambtick  after  midnight;  driving  them  frotn  DodlhlEurMif  iM  tta 
dog-cart,  he  flew  9nt6  a  violetft  >age  at  beio^  ir6  t^tttbddttkt^ 
with,  and,  sizing  his  v^fe,flhhg  her  frbmhhn'hdfffae'leBg^'ef 
the  bed-room,  she  hahrhtg  been  only  abon^' seven  ^^eekirbtfoiiB 
confined  with  her  first  child,  after  a  sevet^labO^i',  atod1letiil^<btt! 
in  a  most  delicate  statid  of  health.  8.  Thst,  in'  Juti^,'  FSi'lV  M^. 
and  Mrs.  Geils  went  oh  ai  visit  to  her  motli^,  %t^  ftidey  Hill^  ita 
Berkshire,  Whi^n  he  tefu^ed  to  perrtfit  hl«f  Wife  to'tkky^et<  iMttk 
with  her;  that  in  two  hionths  they  fettttned'  t6  DAiiibiic&;<  hrlM 
they  staid  nutil  Mai^h,  l94^rM^elh;  Mri.'<G^iIs  being  ^ttr^,fr)gt 
nant,  the  mother  of  Mr.  Geils  ihsisted  tq^  liter  lefttin||l  Dik/^ 
buck,  wherenpOn  Mr.  Geil^  agahi  t6bkhik'iA'\m'ik&l!lM'n}'1llM^ 
she  remained  until  May,  184S,  When  she  t^tabd  lo'birttMr^ 
having  given  birth,  in  November,  td42,  tO'hi^-MJdohA'eliild*f  titat 
the  conduct  of  Mr.  Grfls  during  the  time  he'^pcfnt  with  hei^  at  her 
mother's,  though  not  marked  by  acts  of  any  gfeii^^pefaoiMi'vio^ 
lenee,  was  harsh  and  severe,  and  his  hmgnage,  both  to  and  tf  her, 
Wks  coarse  and  abusive,  ^bftch,*^  and  ''diiiiihed  biteb^'^'fiid 
^bloody  devil,"  being  common  expressions  of  Ms  to  sdid  of  her 
When  quarrelling  or  angty  with  hei^.'  g.  Thst;  te'^eyMiiiher, 
1842,  Mr.  Geils  was  seen  to  push  his  wi!«i  theta  heiy  her  eotaine^ 
ment,  violently  ihto  the  library;  callhi^  her  a  '*4mxuM  biteh," 


Oah  V.  GtOM. 


ao4  Pth«r  (QtpfirolirHHM  namesy  she  not  rensting,  la  Tbat  Mrs«  Apru.  96. 
GMto  WM  Bl  Oumbuck  from  May  until  October,  1843,  when, 
MogagmiVEegnaal^^^ebe,  witM  great  difficulty,  prevailed  upon 
Hr.>,Qei)a^  to  take  jierta  <bfr  xBotlwr'a,  at  fifdey  Hill;  tbat  whilst 
1^  Ijlmnl^ek,  in  the  autumn  oi  1843,.  hf  often  quarrelled  with  her, 
wit^mt#nyju«t  cauae^  and  reueviB^  bia  abuse  and  violence  tp- 
wasda  ib^i  tbiit  jOU/iOi^  oc^asu>|i..b«  lawokf.  bar.  by  kicking  her, 
1^  w|ipi)^  awake  tt^ieatened  bar  iuMfUf^b  hfurnd  langw^e  tbatabe 
laft.biaMin^^^niddleof  ih«nigbt,.aud  went  to  tbat  pf  ,ber 
Bii9UiQr»  4>(lii|  <>B:i^vi8ijb^Pumlmck,  to  whom  she  complained  of 
bia  itt-ufngq.  .  U^-Xbi^  JV^^  Mrs*  Geila  aat  off  from  Dumbuck, 
iniOc(Qb€;f,<>B434,<aacpmpanie4.  byber  motheri  and  attended  by 
two  lenude,  a«nraol4>  M^r  Geila  iynynediat^ly  went  back  into  the 
dimn^lEoonv.wb^faaomeof  the  family  were  assembled,  and  said, 
'^.be  p4^  glfdlthfly  were  gona,-^  and-  that  "they  were  four  whores 
^gsther.'l.  l^.  !thMi  Mra.  Gails  staid  with  her  mother,  being  weak 
a)A4popr]Qr,.«iitil^rcoAfinenMvat  with  her  third  child,  in  April, 
1^,  a^f  whifb>  ffr  thfl^.pr9|)psal.49f  Mr.  Geils,  she  remained 
lj^9ff(fUf^tili^j4jgqtumn,Mto,  returning  to  Dnmbuck;  that  in 
{^venihv,  }^^44fi\ftk^  (parties  .went  together  to  Dumbuck,  where, 
Mmf<QfM/H  Mw  fgain  .pcegpafit,  .became  so  ill,  that  Mr.  Gefta 
•glOft  IWi^ffewWiW 'Mvrqb*  1846,  tp  bcr.mother'a,  wher^  she  r^r 
imaa4f<m$A  t)>ev„fiual, .separation j  that  in.Arder  to  obtain  Mr« 
Geiy  |C(?psffit;|»ftit^.tato  h<|r  to  hey  mother's,  (pind  without  wjiicb 
bft jjnotoftriy  rrfaapd  ^.eons^i^),  ,Mrs.  GeUa  promii^ed  that  thu^ir 
iywiwyyMgpf#ditffj;a  fiil0^1d  be  paid  out  ^f  her.  separate  property, 
aqil  db«  in  fyfi^Hid^po  dc^y  the  whole  of  their  common  expendir 
t|BreL::i^3>,:Tbpeit;in  M^ytfMia44,  the  patties  beiqg  pt  an  hotel  in 
Jtfftffbn^tVU^  Geils,  inthe  course  of  soma  slight  dispute,,  said  t9 
Mm^Gcili^.tbatf^eiwrypne.in  Scotland  knew  what  a  bell  of  a 
w^pmk^A  >7taad  upon  hev  replying  that  it  was  wrong  in  hiuilo 
9friFm  biwiffihitionafQ  tp  8peakjO^b0r,^Jie  spraiig  at  her  in  «  sav^^ige 
9iaaoer,ipimd.hiMr  dawi|.  uppn  her  kneea^  ^nd  in  that  positipn 
QlqplpriKl' iuor  tp.relEact  i|arbats,ahe  had  saidfus  to  hia  relations, 
iriri^bi.bflof  (timfi^.iby  his.  threats  and /furious,  behaviour,  sh^ 
M*'  Mr  Tbat,i,fk.day..or.  two  after»  Mra.  GjbiIs  returned  alpne  to 
kii}OKidMirCMr».6eil|.proceediiig,tq  Scotland),  to  wbom.sbe.diil* 
fl$0t^  ^Qch  hia^riol^u^e,  and  upon  and  after  Mr*  GeUs'  return  to 
InP  nodMr'a,  Mlr^fipt^nbei^  1844^  Mrs.  Geils,  on  several  occasions 
^ggt39(PJI,Qlbieait!im  tbe.preaenc^of  her  mother),  represented. to  him, 
JMlWiy  ^ft^y^^OT  .^  extr^me^iUnbappiness  in  consequence  of 
WilWfnit  rTTi^"r^  4owa|cdp>  ber^ .  and  proposed  an  amicaWe  aepa- 
bsH^.^i^kicfa  ha..al«99«  refysa4  .to  consent  ttq,   and  yirtM 
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A^iiiL26i  fnfioualy  smgry!  wkh  her  £or  pvoposisg  i^aveiUQngdiirolnBtitaict' 
— r  widt'borrid  oaths,  that,  in  thdervnt  of  their  B€FMra6oii^  '^h^woald 
Getb  V.  OMir.  ^^  Oic  children  »  it  being  habitual  to  him  to  b*ve  .|^ch>u«80.  M 
siiefa  threats  oaeueh  occasiionBy  sb  ike  dnlf  tndefiecCiuitfneanroC 
aciving  his  wifa  into  > nknce  and  eubmitstoiL ,{■■  L^v iXhat^ * dgxAoff 
Mrs.€lei]t'  last  8ta7ati>nmbucki(frotn  Norfnnbe^  1844U1b>liaffdbi| 
1M5),  Mr.  Oeilsk  when 'qmrrdUng  o^offiuuied  Mth  Jmnvifiijl 
wotdd  often  threaten  to  ''song  bcc,i;^>iaF  "  Unstntandihoifaidul 
or*'knoek  off  her  damned  libtkjheadrVftnd:^«epailto^l7{Mud/^'» 
ahoold nerer  ^ndi •without  Jcanqgiaimarkf  o<n  hei^^.tlMtaLfrte 
qoentijr  ordered  bsr  to  quit. the  iooH^vandbiiC.pot;itiidilyMbflyfMlii 
irddld  pot  or  push  her'oat  by  nmbl.  force^  :«rfletv4hrewipr<4a9g  jhttr- 
from  him  with  more  or-  learviolenoei  and  oBteMdiimlkeBdt^Vfftii 
bet  throat  with  each  extreme  violence  and(:paaai(tn.-M ;  to  f^  hflTi 
in.  fear  of  being  etnangled^  thnti  be  i  weald  oftem  il4litl;iJ|K)i»'lMri 
ooeupyinga sepnrate  bed^room^  Ipdk bis  owndooiWTeild^daiva.b^r: 
ter-teme  near  it,  and  threnten  lb heng up  a:d«9<<wliipiiorUe<MlT] 
room,  to  terrify  her ;  that,-  m-  December^  >  lQ4iki  Jlfrtc«Bed[iua  «jifc 
r^fxatedly  a  ^'^  lying  bitch  ^'  and  ai>^-diBbed>ilyi|MrfMlfl)iirnMi4' 
turned  her;  out  of  •  the  room  with'^3itreme''i!iileiiecv  9ltbmigl)*li9' 
wsU-kneir ehe  wte  in  thi  fianulyitvay  |:  Ihtit^ «B  tlik  wNiiOth^tkaffti: 
he  would  flfuddeidy  anmaket  his  .wifei  in  i  Ikeimtddlfli  of i  ftbft  difkl  k^i 
kicke  and  abuse,  I  oii  thettole.pMtence  thrt)8h^dMtajrbf4ilMI(ib]l^^ 
breathing  dsrough  hernostrtler.tbO.ftttdibl^.  iilfiti'Tlialb^'Oi^  llUt 
l»nd>Mi#cb,  1845^  Mr.  Gei^,  being  witfal^einfe  fmd-.h/eMaQth4f' 
in  ithe^  library  of  her  motlMrfe  bouee,  quMDriled^t^wiA  0»thmikikR 
aBDMielight  offender  and  thereupon ,dc!eii»fi'l>v  td  Jcfeurd  Ahe,nKmii 
and  the  declibing  to  do  4o;  iie;prooetdoditO;pttt]b69iMit/by{^0fCS^ 
anfd  ii^^tbe  6trug|^,  a  6helf  iwhichebe  dliiigi*)riv«l  blobeabJifdN 
foree  need  to  drag  bevifrbm^t,  o«e  ofi  hmr  banda  virnaitt>v%}# 
golden  ornament  whtch>^vngi2kt/her'gir«U«AiiaA.brok^,7fttiddbei3 
drete  was  torn ;  thaib  the  iMHiher  of  .Moii.  |GeileLh7in(g.  heUjil^lfiQi 
and  entreating,  him  to  deait^  eaying,  h&  irottldikilljblV.  M*.  G«te 
8wdre>fae  would  turnhisrotttof  the  veomi^tb^nghtfaedidfohltf  < 
Mrs.  Qeils  being  alt  such. tihie. in  the  fifth  ofl  aiiLthr  iKlontk<  •f  ibtt 
pr^nancy.  17:  l^at  Mra^CSeils  was  .«0Bifiiie4.!with:keir.ifonr«ll 
ohiU  on'tfae  2l8t.Jaly,  1846^  and  oe^  the  29th  lir  aotb  of  IJM 
month,  Mr.  Otils  stole  to  her  bed i in  the  nighti  ;axidi:;iA  rjipile^of 
her  entrei^iei-  and  rexnoiBstranQeSk  would  anni.dtd  bfK^  iMme6tkl9 
wkh  her  (charging  her  f' not  to  tell ;.%•». he  also. hftdi  «mdti!fliiilir 
lar  circumstances,  and  .notwithstanding  the  Uk^-ientneatieer'and 
nmonstnmcee,  on  eeveral  nighte  closely  foUojwingith«d9t]»m  3(Kh 
Julyi  i  i8i.71iatia.wopaQn»  named. JwieJMIcPheefr*  lived,  ine*  houee* 
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nM^nrlhiiiibiitk  at  and  before  tho  iiuurna|*e  of  the  parties^  aod     Aieii.  26^ 

Ar4di6  quitted  her  service  at  Dumbock  ehe  lived  in  its  imme- 

dktfr^tteigbWiirlMod,  and  was  occasionally  backwards  and  for* 

itedsatth»lumse.f  >  igf.-That  Mr,  Oeik,  unknown  >  to  his  wife, 

Mug  sdeh  i  period,  earned  on  aa  adulterous .  intareourae  widi 

JmMefhte6»    ^and  dtC  Plttdtiie^mmiBsionofadulterj,  in 

Mmary,  1648,  bst«een>  Mr.  CieilA  and  Jana  McPhesi  ui  a  room 

a^'Dottbodtf,  called' the  "smokhig-room,"  opening  into  the  fore<» 

csfat  and  ^csMfmunicating  bja  door  with  rdie  bed-rioom  oLMt* 

aadlfr^Qeik;    92.  Thatiiin  FUnruary,  1843>  Mrs.  Geik,  then  at 

IW^^ffiO,  first  becanab  aware  of  the  fiacts  and  circumstances 

ilteii»>  to"  her  hnsband'^'aduheroua  conneotion  with  Jane  Mo 

Ihe^  aad^n  th»9th  Mardi,  1843,  reproached  him  with  his  infide- 

Hlf^  nrf  dedared'ber  intention  to  separate- herself. from  him  by 

r(«l(«rihetf«o(|ithatMMi!;'Geils  adbiitted.  aneh  his  infidelity,  ex* 

pislasd  ^penilsno^  and'tdehmly  promised,  if  forgiTen,  that  his 

fdtfleoendud-loaiatdshisvi&riiDnldbe  without  offence,  either 

ef  dut  OP  «ny  dher  desfcription';  kii  conseipience  of  which  she  was 

iidacedttf^lbil^o  her  declared  intention,  and  continued  to:  cohabit 

vilhhimi-'  93y-2^  and  SS.)  Plead  -ani^adulterous  intercourse  bo* 

tM«sn=Mri'Gsifeaad' Elizabeth  (otherwise  liaaie) Cainpb^l,  aser- 

imcat  Dmnbiick^  from  Majv  184ft,  to  August,  184d.:  .<86«  Pleads 

adolMvy  Wtweeai  Mr^  Geila  and  Maria  McKicfaan,  a  wet-nurse  of 

Ifrs.  QeaMi  "Sime  time  bisiween  Mardr> '  184 1 ,  and  December,  1843, 

wksii'ifti'Kichaa  quitted  her  serrice,  plregnanit,  and  that  Mr.  Gcils 

aiiiWstenid  aft'oathita  McKichan  (without: nuthority),  that  the 

diSdy'Of  ^hii^  sbe  waspregnant,  was  that  of  John  Webb,  one  of 

facriBDcrW-aervantS^  andiauthorized  her  to  offer  (as  she  did)  John 

WiMi'jfiSO^  as  tfom  herself,  to  marry  her^  but  which  he  (Webb) 

itfgMd^  U^db,  >2fi  28/  atid  99.   Plead '  indecent'  jfeauliarities  be* 

tween  Mr.'  Geilt*  aod  Mtfrit  McK^ichan  -on  occasiona  in  the  summer 

and  aMtdaan  of  1842^  and  an- tict  of'  adtiHery  ia  the  wintorof  that 

yt»j  tfk  That  Mrs.  Geils  bad  no  knowledge  of  iher  husband^s 

adidiaroits  conhection  with  Elizabeth  Cam^U  or  Maria  McKi* 

Atti  ^vntft  aAei« ^be  had  - finaHy  ceased^  to  cohabit  with  him.'    31 ; 

nii  ilmimgst'othdr  (^iMt  abow  all  other)' abusd  of  his  wife,  Mr. 

Mk  tead^  repeated  attempts,  during  the  last  year  of  their  colud>i- 

ttttiott,  to  lMiva«  aftmcction  with  her  against  the  order  of  nature, 

•hidH'Sichoai^'she 'always  recioiledtherefrMO,  she  suffered  or  sub* 

BiilttdlOi' without  any  mention  to  a  third  person,  partly  in  awe  of 

iii'Stiisl'Srttd  repeated  injunctions  *'  not  to  tell  ;*'  in  part  from  her 

Isbd  Milf#tatice  to  eipose^  him  to  censure  for  such  attempts,  which 

ihs^feU  wUf  eritninal'(th6ug4i  utterly  unsuspicious  of  "what  kind). 
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AniL  86.  8ii4iroiii  which  3he  hoped  hft..wouU.d98^VMd4MlNHMi«"4  Wi 
GeibTThUi,  F^wrtdhiiptttodo;  that*  at  length,  in  i8eptemb^^l§fl#>  f4liM|ifff«t 
iqg;  an  attem^  or  rathcc  awMilt»  of  the  ^kupdt  in9«^.  ofl«npiTa,»Pi^ 
the  meaneimd  more  sqi^ceMfoI  |ui  toi  tbfl  •BdrthKf|>fi|ij,fiiif|tedil>gi 
•he  became  ao-diagaatcdwidahnmcdy!. that ^^^^ 
I90th^».h7  degree^,  and  witl^  groat  lieeit8^«  the  aio^^,fix9mif4 
which  the  had  been  (be  ai^jecty  Irf^ni  i^ham  #pd:fmni0W  %vi)^ 
])»edical  attendant  (whom  they,  cDi^u)M)'!Bhi9j  ieacpcA  th«  imbm 
aod  nature  of  the  crime  in  which^[hfsr.hjpe)?an4'ha4.'tmd,ito  vffii» 
heT'hia  accomplice;  and  that,  uppn./oht^inifg  w^M  wdorumiwh 
nhpduBXiy  lepaiated  heraelf  from  thin^.  and^hai^  jurer  ^nce^h^d 
any  intercourse  whatcrer  i|^th  him*  ,  32. « piei|ii;the  tdmm^M 
Mr.  Geils  that  he  had  repeatedly  attempted  to,hay^:aii4  JhwlJM* 
connection  with  hii  wifo  against  the  order- of  natucf.,  r^.fMnk 
that,  at  other  times,  he  haa  fidi^y  asaerted  hi$.mpc^mf^^ ^fwlk 
guilty  connection,  and  that  h^had  at  limes  £alselyjr<8>7^^^A9ll 
Mrs.  Geils'  having,  ever  in^poted' tp » hiip  !snc^;>guUty,/M(fipiscti9ii 
had  arisen  from  a = mistake  ,o(D.hen>ai:t(  (9i^^  ^aP^x  f<Ptr,  ^ijbi^  JmH 
•tripurty  propq^djj  tp.bji:  t94^di]5dj,it)^^lrif?J^hH4  lf^,)^.,|«^i9ivh 
apjp-eheftd^^.and  tfiex;efar<9tinip(^Wirt^  |l^,^y^y^l^f^f,yy9ffBy-l>or 
infercftiufse  of  jO^  ptherJu^d^,  ,3^.n!5>aWT#».W>W$a4 
ofAdiiltery,,ici3;^dtyf.aiuiupn^flfl4pi^  ..i  Pj^j^tKr  t  thuiv 

1846.  ^nis  Allegatiop  was juamitted  w^fiout  o][»ppsitionT  r,„.  ;,,,  { 

l-eb.  J2.  ^  Besponsiye.  Alleis^atipn'  was.  trougW  fp  .j^S^Jb^f  ,ftf 

Mr.  Geils,  which  was  ^reipjbed  to  be  reffiroiip^,  jand,w#a.^th^ 

June  30.  admitted.     It  pleaded  us  follows  t^^r-^      •!      i      i'     .     •v   >^ 


1.  That  it  is  untruly  alleged  by  Mrs.  Geilsi  in  the  6tk  ^rtic]<^,p|i 
her  Allegation,  that  he  (Mr.r Geils)  treated  her  with, indifffinm^. 
harshness,  severity,  abuae>  a^d  violence ;.  that,  from  wit^iijfi.shgf^ 
time  after  their  carriage,  the  behavvmr  apd  langusga  piE..J^)^ 
Geils  towards  her  husband  was  of  the  most,  annoying  fpd,ag;|f]|^. 
vating  description ;  that,  upon  the  most  trifling  pretext,  she  wcwdd 
wrangle  witb  him,  frequently  keeping  him '  a:#1dJ^e  idl  S^\ti, 
would  call  him,  when  alone  with  him  and  in  the  presence  of  otl^Brs, 
a  contemptible  wretch,  a  brute  and  tyrant,  and  declare  she  desjnae^ 
him,  and  apply  many  offensive  epithets  to  him^  and  WQutd  ifie*.^ 
c|uently  pinch  and  strike  him;  that,  about.a  mpAlji|^  ,jift0r  ,th|^ 
marriage,  she  struck  bim  violently  on  the  face^  heci^ti8e,.h^,hf^ 
spoken  to  a  young  girJ,  about  eleven  years  old^  tbl^  Y¥be»;h«Jbail' 
left  the  room»  and  also  his  bed,  as  be  was  frequentiy^^bUg^^.i^  d% 
to  avoid  her  annoying  and  aggravating  owndiiot,  aliAibas  loUowed 


▼lolir  -mfld  Ittgti^e;  ' '«;  Thtk  (#»•  Werthce  to  the  5tli  ind  Mi  ^^^  \ — '    . 
tfddflt'tf 'tft^nil^d  Alfegatimi);  th^iidy  after theif  niirriage;  MM.  ^^^  ^'    ^ 
QriUrlflMb^'iuid  ienlerlaM^  'a  ifreiit-IiatM  ada  JMbhsy'ldWardif 

i^ridii^iii}fil,'#te  ^an  thDes  Ki  thb  liabifof  l^iflreteiiig  berMlf  tb 

Mitf  «l  tiMtai;  'edtleeiivtAy  atid  iH^ridiianif,  hi  tht^  ii^ngr  of  dif^ 

ftfNMflifaA«H'ofhMliikiliy';iii'^iy  ikbp^       aiid  bdiiietoptubtM 

MiH^]^MUihgrik''«4eli'<c6ttdiibt  Vio^  remoi^i 

tfMoStl"f9.  tut,  iA<i^t'<6\if'iiU[^tli»  kfttrthei^  xttHhriage;  Mn: 

Mk'MM^lMSeil'feiiMmBtn      with,  th  k'  gfentT^nlatmer,  by  Mr. 

tlMttliMMllft.a4lrOllier  bf  h^batrhand;^^  hitb^pr^seii^ 

dridb  Mt^;  to^&'iibbjek  Which  'she'  w»!  ktieW  irilH  pkihfdV  to'hef ; 

Ifetiiko  fli  YioleM'ra^  iHih  Mt'/TrGeHii/dbns^d^hitii.  and  struck 

liAYiMefitiy<M^'«hefiteewith  bier  fist.    4:  lliat  Mrs.  OeDs  bad 

inqiKii^iiditiltt^/'espeeialy  iii  M«y  and  September,  1841,  tb 

liti  KefMiif  i^  Aster  t$f  Mr:  GtnlflfX' that  b 

As  h^StM'  nd'tein  liift  tier  Imibahd  conld  have  borne  it,  anfd 

tlif'tbe"  mikt  be  nbid  to  ifcise'-and  ag|^:i'airftte  hbn  as  she  did. 

5.  CoitttterjiiUads  thiipart  of  ^the  4^  artide  of  the  adyerbe  ABe^ 

pUMC  lidallD^  to  tbiB  n^sidn  on  the  etote'at  Qtbeen's  ChaHton, 

vliidi  it  alleges  to  hare  beeh  nhsiiitable  for  tbe  residence  of  this 

pirties.    6*  That  in  and  mior  to  January,  1845,  the  society  of  her 

MMod  KaTmg  6l^ine'  mditterisnt  ti)  Mrs.  Geils,  and  her  a£fec-  i 

ttdn 'WJI''AeVdli6b  tji-ii  Wer  existed)'  iflnch  impaired;  she  was 

ifmB'et^'reMeWiffl  hfrir  tii  S(roAuid,  ^d  having  fkiled  in  h^ 

ttempt  at  sn  amicable  separation,  Ih^Se^DMib^,  1844,  eild^* 


^•frtm  \M,''iiM  that  she  had  wnfiilly  inv^ied  the 
m^e^W^lomSi  migt  t^idtibUtfliil^e'^I^;  ^m,  and33'rd 
Mt^iti'ijt''m'i^\iii^i  Ii!tl^06h.'"i  and  ^."Exbibit  an' entry 
d^air^f  MraJ'CUiffi'hi  a  fi6oft!'of  kccdiiht^Vlfi'Jahuarj,  1845,«  and' 

"tpfff^wtkif^^l^.'—J  really  look  on  my  residence  in  SooUaod  i|s 
m  iriksKHBe,  that  I  camiot  help  hopiag  much  that  I  msjr  soon  live  to  see 
tit  cttfof  it.  1st.  Because  I  am  determined  to  use  all  enidesrours, 
coaMent  wiui  principle  and  propriety,  to  rid  myself  of  so  much  pain. 
fKA.  *I  M  that'mjr'hnsbiihd's  conduct  to  me  is  so  mad,  so  violent  and 
,'  llist  be  willf  some  day,  dgafn  place  my  position  in  my  own 
'Meiil  botie  to  shdir  ratfaef  more  sense  thsn  1  did  the  last  tiooe 
wtik  tlM  eutL'  Btd:  He  ii  a  week  efasractef,  and  sinkii,  in  thne, 
Mav  Ule  aetM,  ImMmtly  repeated,  of  ti  sfrdngter  mintf;  but  to 

accomplish 


Geib  V.  Geils, 
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ArftiL  26.     pleads  that  by  the  words  "  the  kst  insult  he  offered  me/^  and 

'UhU  letter,  so  degrading  to  me^**  was  meant  and  intended  a  letie^ 

written  by  Mr.  Geils  to  his  wife  in  January,  1845,  in  coftaeqileliee 

of  his  having  observed  some  levity  of  conduct  exhibited  tiy  lier  it 

a  public  concert  at  Glasgow;  and  it  pleads  the  letter  to  lurv«  betii 

as  follows : — 

""Tuesday,  Jan.  21, 1645.  - 

**  My  dear  wife, — I  should  be  indeed  sorry  thUt  you  sboold 

think  me  a  jealous  husband,  and  still  more  to  think  so  myodf^ 

but  to  avoid  being  called  a  c— 1 — d,  which,  report  says,  it  tlis 

same  as  to  be  one  in  reality,  I  must  beg  that  you  do  not  take  me 

again  into  public  until  you  can  assume  a  less  familiar  manner  with 

other  men,  to  which  manner  alone  I  ascribe  the  gross  attentions  tif 

the  person  who  infested  you  to-nighL    As  I  have  no  moral  power 

whatever  over  you,  I  take  this  method,  that,  at  any  rate,  the  obser* 

vations  which,  as  a  husband,  I  feel  myself /ore«cf  to  make,  should 

be  in  black  and  white.    Your  extreme  confusion,  and  the  unwar> 

rantable  familiarity,  in  look,  manner,  and  bearing  altogether,  ef 

your  admirer  of  this  evening,  called  for  an  instant  explanation  on 

accomplish  any  thing  will  require  time,  patience,  and  endurance ;  but  i 
vague  hope  possesses  me,  and  waives  me  on  to  promixed  success.  I 
long  to  be  liberated  from  the  power  of  a  man  towards  whom  my  loro 
has  much  lessened,  and  whose  company  in  no  way  recompenses  om 
for  the  other  deprivations  1  must  suffer  by  following  him  to  Scotlandy 
where  1  am  so  shamefully  treated.  In  England  I  could  be  comfortable 
with  him.  Here,  I  am  too  much  in  his  power,  wldch  he  ungeneibosly 
exercises  in  threats  and  ill-usage,  treating  me  like  a  slave.  I  feel  like 
one,  and  reject  the  hand  that  oppresses  me,  and  sigh  for  freedom  ai  do 
they  alone  who  feel  the  misery  of  mental  dependence.  Had  I  my  three 
girls,  I  could  live  happily  with  my  mother.  The  girlish  joy  of  bope^ 
fresh  with  novelty,  has  ceased.  I  have  lived  to  feel  the  weight  of  dii* 
appointed  affection,  and  wounded  love,  unfaithfulness,  and  want  of  ee»> 
fidence ;  but  still,  at  F.  Hill  I  could  still  be  happy !  The  last  insult  lifc 
offered  me  was  the  bitterest,  and  can  never  be  erased.  I  ana  woanded 
and  blasted  in  health,  happiness,  and  fortune ;  this  was  an  attempt  to 
overturn  my  character,  as  yet  beyond  even  remark ;  but  this  shall  never 
be :  and  I  rose  against  that  attempt  with  such  an  enei^  that  bumbled 
him  before  me :  but,  although  I  pardoned,  can  I  ever  trust  the  miod 
that  once  doubted  of  my  integrity  ?  He  certainly  wa^  penitent  j  but  a 
few  words  of  kindness,  for  a  few  days,  cannot  blot  this  letter,  so  de- 
grading to  me,  from  my  memory.  His  kindness  is  like  the  seed  in 
Stony  places,  which,  having  no  root,  withered  away  and  died.  He  will 
be  88  unreasonable  again,  as  usual,  the  first  opportunity,  and  I  live  hi 
(ear  of  an  outbreak." 


GtiU  n  GeiU. 
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tbjs  spot^  ha4  it  not  Ijieen  been  for  the  presence  of  Miss  F.,  and  my  AvRit  2G. 
iU(irillizigne89  to  baye  an  aflfair  with  a  total  stranger,  in  which  your 
name  would  have  been  concerned.  On  reflection,  I  cannot  but 
think  that  your  own  bearing,  on  some  former  occasion,  could  alone 
b^ye  autboiized .  the  open  and  unlicensed  attentions  of  to-night; 
and  as  I  have  a  weakness  about  my  being  looked  on  in  general 
as  a  — r^*,  I  iQuat  .deaine  that  you  refrain  from  any  more  of  this 
•Oft  of  thing  whilst  under  my  roof-  If  your  thi^t  for  admiration 
is.^er  90  atrpng,  I  call  on  you  to  reflect  how  dear  the  purchase, 
•hould  the  slightest  breath  attach  to  your  fair  fame.  Did  I  not 
know  youi^  iaoi:dinate  vanity,  and  feel  the  precipice  such  is  to  a 
young  woD^n,  espeiually  in  your  circumstances,  I  would  not  thus 
hava-ielt^  myself  called  on  to  warn  you  on  the  instant. — J.  £.  G." 
,  9  and  IQ.,  Counterplead  the  3l8t  and  32nd  articles  of  the  adverse 
Atl}f^tion,  and  allege  that  Mr.  Geils  never,  at  any  time,  either  by 
iorce  or  otherwise,  made  any  attempts  to  have  a  connection  with 
bia  wife  af  ^nst  the  or4er  of  nature,  and  that,  unless  actual  force 
it  used  .by  the  xnan,  or  ^\e  woman  is  wholly  deprived  of  all  power 
of  resiatance»  itj,ia  physically  impossible  for  a  man  to  have  such 
connection  with  a  woman  without  her  consent  and  assistahc'e. 
11  and  12.  Plead  the  afiectionate  terms  on  which  the  parties  ap- 
J>eared  to  live  during  their  stay  at  the  residence  of  Mrs.  Geils's 
mother,  at  Farley  Hill,  from  May  to  September,  1845,  and  exhi- 
j^it,  in  supply  of  proof,  a  letter  from  Mrs.  Geils  to  Mrs.  Col.  Geils, 
&e  motfaer  of  Mt.  (j^ils,  dated  9th  September,  1846,  in  which  there 
is  , the  followipg  passage: — ''John  appears  very  well,  but  I  see 
little  of  bim,  ais  he  is  always  out  shooting.  We  are  thinking  of 
buying  Gorrardl's  farm,  below  the  house,  as  he  seems  to  wish  to 
bjcm  it.;  and  to  have  it  would  much  improve  this  place :  it  is  an 
iQFestment  I  should  much  like."  13  and  14.  Plead  that  on  the 
niffau  of  the  Qthand  9th  September,  1845,  the  parties  had  con- 
■■bial  intcreourse,  .  15  and  16..  lliat  they  remained  together  at 
Bhrlay  HiU  until  the  17th  September,  1845,  and,  when  Mr.  Geils 
lift:tfae  house,  for  Qneen^e  Charlton,  Mrs.  Geils  promising  to 
ftllorv  him  in-  a  day  or  two^  she  kissed  him  at  parting,  her  lan- 
goage,  inann^,  and  demeanour  being  that  of  an  affectionate  wife 
b'ttlmabiBnd  w^th-whom  sh^  was  on  the  best  terms.  17.  That,  on 
tAii'dr^  after  Mr.  (leils  left  Farley  HiU,  to  wit,  on  the  18th  Sep- 
ifaJBibi(r,  1845,  Mr.  Robert  Htime  had,  by  desire  of  Mrs.  Geils,  a 
onveriatSoh  with  her  alone,  at  Farley  Hill,  with  reference  to  the 
imm  mentioned  in  tbe  31st  article  of  the  adverse  Allegation,  and, 
en  .iffiif  and  tHe  following  day,  had  other  interviews  with  her  and 
ller  BMther  on  the  subject  of  the  charge.     1 8.  That  it  was  arranged 
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April  36.     at  such  meeting  that  Mr.  Hume  should  4ee  Mr.  Geik^  aft  QuaeB^s 

^  .,      Z^ .,    Charlton,  and  state  to  him  that  Mrs.  Geils  had  chargedibkatwith 
*  committing,  or  attempting  to  commit,. an  unnatura}.  cnip^  upon 
'  her  person,  and  that  she  was  ahout  to  take,  or  advifedjto  take, 

legal  proceedings  for  a  separation  on  that  charae,  and  that  Mr. 
Hume  should  either  induce  liim  to  admit  the  tram  of  such  cnam, 
or  persuade  him  to  agree  to  a  separation,  Mth  a 'i^ew  of  iHinimg 
exposure.  19.  That,  on  the  Idth  tS^ptetab^,  1^45, Iffr;  tfniilii^^ 
and  conversed  with  Mr.  Geils  oto  the  Mibjett  t)f'  th^'tbar^,tiRl 
hAmediately  afterwards  commnirieated  to  Mrs'.  GeOttte'tceDimtof 
such  interview,  and  eithet 'then»or  tubaequentlyj'pnnitaatorthe 
bringing  in  of  the  adverse  Allegation^  informed  :MnjOeila>  and 
Mrs.  Dickinson,  or  one  of  them,  thatMr.Qti)sihiiddmiedor  BCf 
admitted  the  trath  of  such  accusation,  and  had  jfitipiaft^j^jnyy 
(as  he  did)  that  he  should  take  legal  procee4f|?ga,  .4gaifi8|^]^jr|. 
Oeils  with  reference  to  such  charge,  20.  ,Tha]^  Mr.  Gfps,  ajir^odi 
interview,  expressly  and  distinctly  denied,  and  never  di4  <^  W 
occasion  admit  to  any  person,  that  he  had  attempted  uS'baine,'  or 
that  he  had  had,  a  connection  with  Mrs.Gells  agaifiatfiitf'dhllar 
of  nature.  21 .  Excepts  to  the  credit  of  Eliiabeth  Millar  (iRtirtfieriy 
Campbell),  a  witness  examined  upon  the  adverse  AflitfJpdbioAU  19. 
Counterpleads  the  26th  article  of  that  Allegation,  atid^teni»the 
charge  of  adultery  with  Maria  McKichan ;  aUegea  thatf  'MnrOiili 
administered  an  oath  to  McKichan  only  to  the  oflecfi  thalslie 
would  state  who  was  the  father  of  the  child*  when  ahe  swore  that 
the  child  was  John  Wel>b*s,  and  it  deni^,.  that  Mr»,G^tf;.ever 
authorized  her  to  offer  any  sum  to  John  Webb,  23.  .Gpu|i|^- 
pleads  the  27th,  28th,  and  29th  articles  of  the  adverse  Allegatipp, 
and  denies  indecent  familiarities  with  McKichan.  24.  Fleaas  that 
Mrs.  Geils  had,  during  the  dependence  of  this  suit,  declared  ^at 
if  Mr.  Geils  had  not  threatened  to  take  his  children  to  Sicbllittd 
there  would  have  been  no  necessity  for  the  ptesent  proteedtiigi:'' 

ft 

.  i    ' 

From  the  admission  of  this  AUegatioD  the  wife  appBakd 
to  the  Judicial  Committee  of  the  Privy  Cottncil,  \rbo  pro- 
nounced against  the  Appeal,  affirmed  the  Decree^ -add 
remitted  the  cause,  although  prayed  by  both  partief  to 
retain  lU 
1S47.  The  Argument  occupied  nine  days :  Addamiaxkd  Cmiftfi 

Dec  8    1 1   ^"•'  ^^^  ^^^  ^'^® '  Jenner  and  Harding,  Dre;,  for  the  hos- 
l5,17,18,&2o!band. 
Jan  20  &22       ^"  *^^^  course  of  this  Argument  various  incidents  occurred, 
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wMne  of  which,  involving  matters  of  practice,  it  may  be  pro-     Afril  26. 
per  briefly  to  notice.  GeSbTGeib. 

!•  Dr.  Addanu  excepted  to  the  manner  in  which  the  evi- 
dence had  been  taken  by  the  £iLaminer,  who,  under  a  Com- 
misuon,  had  examined  Mrs,  Colonel  Geils  and  Mrs.  Nepean 
(Uie  mother  and  sister  of  Mr.  Geils)  at  Durabuck,  taking  the 
dqKuitiqns  of  Mrs.  Nepean  in  chief  and  upon  interrogatory, 
day  after  dayt  before  the  other  witness  was  examined,  who 
wasj  be  contended^  thus  enabled  to  settle  her  answers  to  the 
iaterrogatoriea  in  consultation.     Dr.  Addams  likewise  ob- 
jected that  those  witnesses  had  been  indulged  with  an  im- 
proper latitude  in  their  answers  to  the  interrogatories,  which 
contained  scandalous  matter ;  whilst  the  Examiner  had  re- 
fused to  take  down  the  depositions  of  witnesses  on  behalf 
of  the  wife  as  to  declarations  made  by  her  not  specifically 
pleaded,  and  to  allow  some  of  her  witnesses  to  give  explana- 
tions, which  they  had  tendered.     Dr.  Jennery  in  reply  to 
these  objections^  argued  that  the  Examiner  had  been  selected 
by  Dr»  Addams's  own  party,  and  was*  in  courtesy,  allowed 
to  examine  the  husband's  witnesses :  that  the  Examiner  had 
exercised  a  very  sound  discretion  in  excluding  matter  not 
receivable  in  evidence^  and  in  receiving  answers  which  he 
conld  not  exdude,  having  no  alternative  (unless  a  very  dan- 
gerous authority  were  allo^yeed  to  Examiners)  as  the  pleas 
and  interrogatories  were  drawn ;  and  both  Dr.  Jenncr  and 
Dr.  Harding  objected  that  the  pleas,  answers,  and  inter- 
rogatories^  on  behalf  of  Mrs.  Geils,  had  been  (as  admitted) 
drawn.by  Dr.  Addams,  her  Counsel,  without  the  interven- 
tion of  the  Proctor,  and  that,  as  appeared  from  the  answers 
to  the  interrogatories,  Dr.  Addams  had,  during  the  progress 
of  the:  cause,  communicated  with  two  of  Mrs.  Geils*s  wit- 
nnses  (Mr.  Anderdon  and  Mr.  Hume),  in  the  absence  of  the 
Proctor ;  both  of  whidi  proceedings,  they  contended,  were 
unprofessional.^     Dr.  Addatiu  admitted  that  he  saw  these 

*  From  aa  advertifement  published  in  the  Times  newspaper  of 
Ffbnary  send,  I8i8»  it  appeared  that,  at  a  meeting  of  this  Bar,  on  the 
J0di  Febnuuey,  the  following  resohitione,  amongst  others,  relating  to  tlie 
eonduct  of  this  cause,  were  adopted :  — 

**  8.  That  in  the  opinion  of  this  meeting  it  is  unprofessional  for  the 
pleadings,  answers,  and  interrogatories  to  be  drawn  by  tiie  advocate 

alone. 
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'Aml  126.     two  gentl^m^/bvt  deniied'tAllt  b«  had  ^eontMil^^vtitfei  them 
G^sT'oBUi   respecting  the  evidence  they  shoald  giv*.     '■^' •  =  •*  »'     ■'• " 

2.  Dr.  i^£fdf/irm«  claimed  to  have  the  Aim wiar  of  Mrs.  Gells 
to  the  6th  article  of  Mr.  Geils's  Allegation  made  evidence, 
the  other  side  having  read  her  Answers  to  the  7th  and  8th 
artides^,  which  ir^ine  f^  >drt  mitierM,  ^and  Cddngrf  kad  no 
right  to  take  a  pan  of  the  Answers,  omitting  a  material  part 
Dr.' Jennet,  in  reply,  cdtitended'  that'Hhis  dbjeotioo  wutoo 
l^te ;  it  should  have  been  made  when  the  AnfltrcM'were  fof- 
'  ihally  read.  The  CouiIt  decided  that  the  An«w€r  to  the 
6th  article  should  be  read.  Dr.  Addami  Made  the  laAie 
claim  in  respect  to  the  Answer  to  the  17th  article,  which 
had  not  been  read,  whilst  the  Answers  to  the  18th  and  10th 
had  been  read,  and  they  were  m  pari  mattrid ;  but  the 
Court  held  that  this  Answer  differed  in  its  circorattanoes 
fmm  that  to  the  6th  article,  and  decided  that  it  wat  not  now 
entitled  to  be  read  ;  a  note  of  the  objection  being  taken,  at 
tht*  request  of  Dr.  Addaras. 

8;  The  Court  took  an  objection  to,  or  rather  m>tioedi 
certain  interrogatories  addressed,  on  behalf  of  Mra^  €^ils,  to 
two  witnesses  of  the  husband  (Mrs.Nepeanand  Mre.Coloiiel 
Geils),  as  containing  aspersions  upon  the  Court.  DrwAddamt 
admitted  that  those  interrogatories  were  drawn  by  himself 
alone,  and  justified  them,  under  the  circumstances  of  the 
case.  Trb  Court,  on  a  subsequent  day,  vindicated  itself 
from  what  it  conceived  to  be  an  imputation  cast  upon  its 
impartiality  by  those  interrogatories. 

alotie,  and  without  any  comiminicatioii  with  or  interreiitioii  Of  the 
proctor.  Catried  mm»«o«» 

"  3.  That  it  is  the  opinion  of  this  meeting  that  it  it  anprofciiinnsl  for 
the  advocate,  without  the  intenrention  of  the  proctor,  to  oomnmiieate 
during  the  progress  of  a  cause  with  the  witnesses  about  to  be  exmiined 
on  the  subject  of  their  evidence.  Canied  iwm.  com.** 

Another  advertisement,  published  in  the  77mes  of  Febnfsay  9kh, 
contained  a  letter  from  three  gentlemen  of  the  Bar,  aidveaaed  to  Dr. 
Addams,  in  which  is  the  following  p— iagc;«** 

"  As  to  the  2nd  and  3rd  resolution*,  which  were  agreed  to  at  a  meet- 
ing of  the  objects  of  which  you  received  no  notica»  we  think  that,  in 
the  estimation  of  the  profession  at  large,  you  cannot,  under  audi  circum- 
stances, be  prejudiced  by  tliem  in  the  slightest  degree.** 
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"The  authorities  cited-  in  support  of  the  charge  of  cruelty     Apul  26 
were  Robinson  v.  Robinson,*  Oiway  v.  O/iPayjf  Saunders  v.  q^~ 
SamndtrSfl    fVgsiwteaih   v.  Wesimeaik^i  and  Lockwood  v. 
Ij9ckmooimi 

Sim  H.' JiNKma  Fust  (after  stating  the  preliminary  pro-  April  26. 
'ce9duigs).-~-Thia  was  originally  aauit  for  restitution  of  con-  *'vi^^'^* 
jognl  rigbtif  promoted  by  Mr.Geils  against  his  wife,  on 
whose  behalf,  m  answer  to  his  Libel,  an  Allegation  was 
brought  in,  and  admitted,  the  purport  of  which  is  to  charge 
Mr.  Geils  with  cruelty,  adultery,  and  unnatural  practices, 
1  concluding  with  a  prayer  (which  has  been  repeated  in  the 
GduFi)  that  the  Court  would  pronounce  a  sentence  of  sepa- 
ratkm  on  all  the  three  grounds.    The  nature,  therefore,  of 
the  original  cause  has  been  altered  and  changed,  and  the 
'  shape  it  now  assumes  is  that  of  a  cause  of  separation  brought 
hj  the  wife  against  the  husband  on  the  grounds  I  have 
stated.     The  question  to  be  determined  is,  whether  all  or 
:  either  of  the  charges  contained  in  Mrs.  Geils's  Allegation 
«ce  establiiAed  by  evidence,  and  according  as  that  question 
is  determined  in  the  affirmative  or  negative  must  be  the  sen- 
tence of  the  Court.    If  the  Court  should  be  of  opinion  that 
Mrs.  Geils  has  established  all  or  any  of  those  charges,  she 
.  will  be  entitled  to  the  separation  she  prays ;  but  if  the  Court 
aboald  be  of  opinion  that  neither  of  the  charges  is  proved, 
*then  Mr.  Geils  will  be  entitled  to  the  sentence  he  prays, 
namely,  that  his  wife  should  return  home,  and  render  con- 
jugal rights  to  her  husband.     So  that,  although  the  nature 
^  the  cause  is  changed,  so  much  of  the  original  cause  re- 
■HBDi  as  to  entitle  the  Court  to  pronounce  for  a  restitution 
'of  the  husband's  rights,  if  Mr.  Geils  should  establish  to  the 
iatisfaction  of  the  Court  that  the  charges  against  him  are 
not  proved.    The  law  acknowledges  no  cause  of  separation 
^l^ween  married  persons,  except  on  certain  legal  grounds, 
.  ^tmuljf  crnelty,.or  adultery,  or  (as  in  the  present  case)  un- 
natural crimes.    This  is  the  first  case,  I  believe,  in  which  a 

..     I/*  Poynter,  81  f  2  Phill.  95. 

^^.^    t  5  Notes  of  Cs.  480.  $  2  Hagg.  App.  1, 6M3a 

I  9  Curt.  281. 


1  la  MCUE8  <XHJfn.  [EAsftf  T» 

Anu  261  qufiaftion  >|ia8  been  oruatdNia  Ahk  Gobi^  Mt^to:  tbcP(MNitf«Aiff 
"^7^;^^^^  kind  of  offience  whioh  is  tlie>  cubjcct  ef«theiliiM4ilMrgti| 
hut  if.  that  be.  established' with  the  otlierfl^  theito  ^Mnaifia 
reason  why  the  Coart  shouUayytpDSHOQnceforiaiinpiihttioii 
OB  that|pieund^bocauw^.iii.poiiitoftfiScti'it'i»-Ae  desthiolibii 
^.<f^at> which  iaAhe  esaence  o£ititm  mkcktMsdtnb^ikatik^ 

Ihave  stated. the gpMeral  nalvreiof  thaipl6|yiai|4M*]iliidfli 
auffioiently;toa^ew  that  it  iiva  csMe>'ofi(a'H^ost^iiM[''aiid 
distressing  descriptioa^  and  oertainly  diQ.«^aieilaiitioC  bmsKMf^ 
liitwed  4)f  any  of  :it*  distressing  attributtsy  aad :  its  disagtfi^able 
fe^turea  have  notlb^en  soflbened;  in  anjjd^irtfe^vwbatearoivby 
tbiprcoMr^e  ofjargument  which  haabecn  adopte^^ki^tM^  OomU 
I^qfertotbis  subjiect  At  preseab  onlynteitiMlipQrpoabHaf 
sf^ng  Ijhat  it  is  mvt  nogrl  imention  againrto  iMMe  097  of  tUs 
animadversions  whicht  hayie  'ibecii  ttiade'  lupen^  the-^^ttlUHtl^ 
aiid.  prfijiuUoe  ^  the  Cour^i:. generally,  .'or  wMtttMBvenlte^ 
the  iparticjolar  <!ase«<Mw  undar;  oaqsidfenrtrai.  i  l:«ttiuialj|o 
this  i^iatt^r  ^MerelyifocJtheipnrpa^iOfiai^ng'i^tl^ 
t(lk^,aA  o|ppoctnn]]ty^.«t.tJl|0  QQndiMimujqfike  Aigi— aiirjiiol 
DM)cM9g  a  fewr  Absevina^ogis  iupiQA}Jthia.3ttt^cet»oi(  iaimot  4ii^ 
if4f»tioB,,torf^ilv.toJU7  ..i/.  ,,.,.-  j^ii,j  <:iit  ».»*  ,isii-3x> ,it/. 
conduct  of  .ThecAi8|..howoi;fir,  <im.'«ttbjeet  lipiMi  HUhhifthefOooifcHf 
zammer.  bQ^n4  ,|p,,ij[jaj^^  .fionWii^bspPTiationai  n^^ 


nminer^n. which  ^^  £:Mmner<ctf  ythelConiallJnil  octadmad 
hiuMelf  in  taking  .the  rvidence  iii:>thiaieaBassifoiKjit^n»| 
poss^ble.lp  estimate  top  :h%Uyl4hend«grtae'.of  itfesponabBity 
w.hjcbu#Haohf)S^.ta  (the  Exusiinora  of  these  dDttUtta^- tipori 
who§f^  MitelUgenoe  «i)d  itppartinlityctkft.'rhaEle 
of  Jmitice  in  th^Mfl  (Coiirt8;iiwist  very  tnaten^U 
i/? jtn  S^^wmeri  shoulfl.appesif  to  have-idepMMi^idiriTaii^ 
B^RepW  )^cNnt  hJ0  bonndeqi  du^«  he^wdnldnncntfasHl'inidb 
v^tti,j4^,^(n^t  i9arkM.4isAppiN>h(|tian:aild,aeBaiihBtibf;iM 
Couf|t«.„  llfiisj  howi9ver^4ve,tto.tb«  geatkioaK(aII«dedib(iti 
thisrC^se  to.reipark,lthat))Mtb«i^  itheCoiittkibaafiadtDo;con»i 
pl^llit^mfide  Qor  any  fs^^ggeitioo^  t|irown  otHiinttheislightBss 
m^n^,  ^ffecU^g:  hi?  c^ara«t?r  .and?  candbMLv^  .fipmkiig 
without  reference  to  any  otben-fiier^on)  hwAi  baaMBdVttydajr 
^b.a<i  I.  bayc^  alv^s^&found  this  oflieQi?  carafill,  intdligeiit^«and 
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iMit  Mnijoiit)  ia  tfae  porfonBencsiof  Ihb  duties ;  end  wich  u     AMn  80. 
tli(^getiet«Liif>hdon«nteftained^faisproi€anoiMJclMrac^    GUb'^'^Mb; 
lilld:.«(Hiduot^Mtfaat  Jbdr«etnces  are  in  gveatcequindon,  and 
herb  fint^enftly  iiftlwtfri  by  practidanerB  in  the  profeanon 
vbO'  ham'  cliB«nr«di  the  oareAil  and  anxious  mannef  in 
w UfdLfcejdiaebaisgcB  kis  diitiaa;jandr  it  Jimnt  be  prasamed 
that  it  was  his  professional  character  which  recommended 
hitii^tfiA^|iail>)niifhatea^]toyedihim^nppnithl8  6^         • 
:>.;¥^UhiYjhbf«ti>frciinnnatyjobser^tleiis, 'i^'proeeed' to  the 
nwaejMinMdiattfrjanbJBCt  of liaisestigatiowj  '  j  •  '-      •        >  ^   • 
ii'(Afbirde(tailitig:.the  manaed  histofjr «^Jtbfs  pnt}es<;^ob^     Married  his- 
%BniQg  libAt/Iib^^ieik,  at  tfatr  tiite  eC*  the  iban4ag«» '  'pesH  ^^^^f    ^^^ 
8eaiedpiid|Ksrtgr4qJliejnnouBt.of^200  a- year;  that  M^J 
Gei}ft.vfa8«alji^tiiianti»  the  4th  Dragocms;  thenki  India 
Qm  bei^.  abseat'.*«mwk<.]einr4i()l  h^^  bdttg 

dtii«fd>^om  his  pay^  whicb^^^^^en  -  in^  acthre  serviee,  wnt 
£6(Miflrit£6(MI/a  year,  bat  Jtubject  t»  tery  oonside^bK^ 
dtdiiGtien4  itnaintbecptestimad^  when  not  'eok^^yeif'tb 
tbattliei^ilt»4ijg;«atditp«riiy;beclween  the  pecunikiy  eiH 
tomiHirBy  ef  tfte  pavties^  that  GeloneV  Gcnle,  fte  fkther  iE>f 
Mb.  Gfli]%  posststed^anr  <esta«e  i  of  '£1/100  «  yeaf, '  to  -  which 
Mr.  Geilsy  as  his  eldest  son,  was  to'  stfceeed,  but  which 
estaltKwIW'ieBddM  wi^  eonrfderafeile  ineuinhk>ancetrj"that 
tfanreiapfeared  t^kste  bten'smiinlamMe'acqiiaintano^  be^ 
tvcMfjIiie  headsiof  the'two  Ikittilies,  a  letter  haves' beeh 
pMdnaB4wid|ited^m-l836,  'ftioM  Cold«iel  Gfeils  to  Mr*. 
SidhinflnB^'the):nlOth»r^of-Mrs(}Gei]tt;ln  which  he- called 
rii4eir'«nd  valued  Uriend/''  at  which  time  tfa^ 
■idbe  tuit  had^ne^ei^'tti^t*'  their  first  introduction 
hiiJaDev:'i898y  when  Mrs.  Dickinson  and  her 
pMi^'VisiC'to  Colonel  Geils  at  Dnmbuek;  that 
itAcwuaBUneb.  shewed  that^*  at  least  in  the  estimation'  of 
LlDiduMony  the  fiimily  of  iMr.  Geihr  iiras  one  of  respect* 
abBitjt^  I— itbtte' were  traces*  in  the  letters  of  its  being*  a 
oTasiie  antiquity  in  Soodand ;  that,  at  this  risit,  a 
[•atlMiinent  sprung  up  betwixt  Mr.  Geils  and  Mfssi 
I,  whiehr  led  tb^the  marrfi^  after  an  acquaintance 
ai^litdcf  sMi«  than*three  monthM:) 
(piin.the!4Miiit«e.of  the  Argument;  a  great  deal  was  si^d  as 
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April  26.  to  the  manner  in  which  this  marriage  waa  biwght  about ;  it 
^j^ — V^  being  argued  that  it  was  the  result,  if  not  of  canapiraey  in 
'  the  sense  in  which  that  term  is  commonly  used*  at  leaat  of 
concert  between  the  members  of  Mr.  Geils'a  family^  from 
an  anxiety  to  get  this  lady's  large  property  into  tbdr  own 
fiunily.  That  such  an  accession  of  property  waa  not  unao- 
ceptable,  is  likely  enough ;  but  that  undue  metna  were 
resorted  to  for  that  purpose,  there  is  no  reason  for  the  Court 
to  conclude.  At  the  time  when  Miss  Dickinaon  visited 
Dumbucky  it  was  supposed  that  she  was  under  some  matri* 
monial  engagement  in  England ;  but  it  appears  that  this 
young  lady  was  not  unwilling  to  receive  the  addresses  of 
Mr.  Geils,  for  Mrs.  Dickinson,  who  was  at  first  averse  to 
the  marriage,  was  obliged  to  give  up  her  opposition  to  it, 
observing  that  her  daughter  was  ''self-willed  about  the 
marriage."  It  must  be  remembered  that  her  mother  was  in 
the  house  at  the  time,  and  if  she  had  any  suspicion  of  un- 
due means  being  used  to  engage  the  affections  of  her  daugh* 
ter,  she  might  easily  have  obviated  them  by  concluding  her 
visit.  This  young  lady  was  also  a  ward  of  Chancery,  and 
consequently  nothing  could  be  done  in  the  matter  of  settle- 
ments without  the  approbation  of  the  Master  in  Chancery, 
to  whom  the  business  was  referred.  She  had  likewise  the 
advantage  of  a  most  active  and  zealous  professional  friend 
in  her  family  solicitor,  and  every  attempt  at  fraud  or  impo- 
sition would  have  been  frustrated.  It  has  been  argued  diat 
Mr.  Geils  'W.aa  actuated  by  mercenary  motives  in  his  pro- 
posals for  the  settlements;  but  at  all  events,  whatevef  migbl 
be  his  motives,  his  propositions  were  openly  made,  without 
concealment,  and  there  was  no  design  to  do  any  thing  with- 
out the  sanction  of  the  Master  in  Chancery.  The  marriage 
waa  solemnized  at  Swallowfield,  Mrs.  Dickinson  being  pr&» 
sent  at  the  ceremony,  as  well  as  Colonel  and  Mrs.  Geils, 
and  various  friends  of  the  parties. 

(After  narrating  the  history  of  the  parties  after  the  maiv 

riage,  and  the  different  places  at  which  they  resided.) 

Differenees.  That  unhappy  differenced  subsisted  between  these  parties 

is  sufficiently  established  by  the  evi4ence  in  the  cause ;  they 

are  said  to  have  commenced  almost  immediately  after  the 
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marriage,  and^ach  party  imputes  the  causes  of  their  quar-  Aprii.  36. 
wis  to  thtf  other.  It  may  not,  perhaps^  be  improper  to  q^  '^^ 
observe^  that  the  cause  of  these  unfortunate  disputes  seems 
■lo  have  arisen  very  much  horn  dissimilarity  of  tastes,  habits, 
pursuits^  and  dispositions,  and  from  the  different  manner  in 
which  the  parties  were  respectively  brought  up.  The  mar- 
riage took  place  after  a  short  acquaintance  of  three  or  four 
months^  allowing  little  opportunity  for  the>  parties  to  study 
the  temper  and  disposition,  or  discover  the  habits  and  tastes, 
of  each  other ;  it  was  a  hasty  marriage,  and,  as  unhappily 
tamed  out,  an  ill-assorted  one.  Whether  the  faults  were 
on  one  side  or  the  other,  or  whether  both  parties  were  not 
in  come  measure  to  blame,  may  be  a  subject  for  considers* 
tioD  hereafter ;  but  it  appears  to  me  that  the  primary  cause 
of  the  disputes  which  followed  this  unfortunate  marriage  is 
the  dissimilarity  in  the  tastes,  and  pursuits,  and  habits,  and 
dispositions  of  the  parties.  The  marriage  has  proved  a  most 
unfortunate  one  for  all  parties,  not  only  for  those  princi- 
pally concerned,  but- the  whole  of  the  families  and  connec* 
tiena  on  both  sides,  and  it  is  a  most  painful  duty  for  the 
Court  to  perform,  to  go  through  the  evidence  on  each  side. 

Mrs*  Geils  was  an  only  child,  lefl  at  an  early  age  with     Natural  qua- 
large  possessions,  in  consequence  of  her  father's  death.    She  r^'^ngt*^    of 


brought  up  in  close  seclusion,  having  no  one  to  divide  the  parties. 
with  her  the  affections  of  her  relatives  and  friends,  which 
centred  in  herself.    Mr.  Geils,  on  the  contrary,  was  one  of 
a  large  family  of  nine  children,  five  of  whom  were  living, 
and  therefore  the  members  of  the  family  were  sufficiently 
nvmenma  .for  the  affections  of  each  to  be  divided  and 
dttved  amongst  them.    But  Mrs.  Geils,  as  I  have  said,  was 
an  only  child,  and  was  brought  up  as  the  sole  object  of  the 
aftctions  of  her  friends  and  relations.    A  respectable  wit- 
m  Queen's  Counsel,  Mr.  T.  O.  Anderdon,  describes 
i  **a  parson  of  quick  sensibilities  of  feeling  and  intel- 
kely  and  of  an  ardient  and  affectionate  disposition,"  and  as 
t    f».aa  he  had  the  means  of  judging,  he  thinks  *^  she  is  liable, 
joong  ladies  of  those  qualifications  are,  to  be  hasty 
^  k  her  tcmpert  extremely  sensible  of  any  unkindness  or 
l^eely  and  probably,  under  any  aggravation,  even  violent 
VOL.  ri.  Q 
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A^RiL  S6.     or  passionate ;  but  otherwise,"  Jie  sajs^  ^'.(irpm  al)>I  iu^ve 

CfeihvToeai  *^^"  ^'^^  heard  of  her^  I  do  not  consider,  that'she  ca;pbe 
characterised  as  otherwise  than  mild  and  gentley  not,  howr 
«ver,  regarding  those  qualities  as  her  peculiar  qharacteristic^ 
which  are  scarcely  compadble  with  that  quickness  of  Intel* 
ieot  and^feding  which  I  consider  Co  belong  to. her/'  ^fiacb 
is  the  character  which  Mr,  Anderdon,  who  waaanev  n^hr 
boar,  and  an  intimate  acquaintance  soid  •  friepd  of  Af n. 
Dickinson  and  this  young  ladyi  gives  ,of  ber»  Ano|))er 
witness,  Mr.  Francis  Diddiiscm>  a  relation. 'Of  die  ftm^» 
says  he  ^ould  not  describe  her  as  a  peracn  of  |ail4«p4 
l^entle  temper ;  **l  should,  not  use  that  expremoii  iq  dof 
scribing  her,  because  she  is  a  person  .pf  considemUe  viracity 
«im1  quickness,  which  gives- the  appearance;  som^m^  of 
iiastittesB;  naturally>  I  should  say,  she  was;  of  .argQC^) tip- 
per.* I  never  saw  her  violent,  or  passionate^  .pr«»«l.Miev<f> 
iH- tempered,  though  doubtless  sbehas*a  will  pflienownf'* 
And  the  latter  part  of  his:  evidence  is  ooAfinnedihy  tk^MJWr 
tfaer,  who  said  that  her  daughter  was^f  selfwwillad  im.tlba 
mibject  of  the  marriage.".  Thisi  howeveiv  iff |by .1101  nMP9 
the  desdription  of  an  unamiaUe  <person%  or .  of  ooe.wlio.  ]WQtt)d 
liot^  mider  Ikvourable  circumstances,  with  .propeiifguifbiwe 
and  direction,  have  been  likely  to  prove  Srhi^hfy  est^nmbk 
yfite,  fiut  it  is  imposbible  to^  overlook  the  wciu^sVuiop. 
that  this  eacqoisite  sensibility,  ■  this  ardent  i  and '  aflSlOtjefifi^ 
dispositioR,  this  vivacity  asid  .quickneaa^  iwUsh.i^ei^^uer 
liatnral '  endowments,  were  not  only .  likely  to  .make  Jbsr^ 
exemplary  wife,  but  they  were  calculated  to^odncn.Wiongtt 
her  friends  and  acquaintance  a  feeUng  that»  iConsidfBring,  her 
Mation  in  life,  her  fortune  and  her  qu^ifieatioi)%,she  maU 
be  an  object  of  interest  to  all  the  families  in  thoMigKiboiir- 
hood.  But  this  exquisite  sensibility  of 
lect,  this  ardent  and  affectionate  disposition,  this 
sensitiventess  to  unkindness  or  neglect^  coupled  vrith^AiSjiisct 
of  her  having,  as  testified  by  her  relattves,  ^'a.wiU<9ffJtfr 
«fwh/'  were  not  altogether  unlikely  to  produce,  tfasft  whidi 
is  attributed  to  her  by  her  husband,  namely,  conduct  wUch 
led,  or  at  least  contributed,  to  the  unfortunate' difiessoces 
which  ensued  between  these  parties^  and  more  particttlarly 
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vhtti'we  ccMiftlder  tbe  great  ftlteraitton  which  took  place  AvulS6. 
hi  her  utate  and  condition  after  the  marriagey  when,  from  q^i^T^q^ 
bdng  the  sole  oibject  of  concern  and  intereat  to  all  about 
her»  ahe  heonne  a  metnber  of  a  family  to  whom  she  waa  not 
the  prmdpal  object  of  solicitude,  but  must  share  and  divide 
ft  with  others ;  and  the  Oeils  family  afypear  to  have  been 
veMt  aflectknately  attached  to  each  other.  Butt  unfortu- 
nately, it  app^iu'i  that  this  lady,  at  an  early  period  of  their 
married  lif^*'(aceording  to  Mrs;  Diddnson),  entertained'  a 
degree  ofjteloiisy  and  prejudice  with  regard  tb  different 
ttrembers  of  ^le  Oeils  family,  which  more  particularly  dis- 
played itself  with  respect  to  one  of  the  brothers,  Andrew 
(eaHed'  Mt);  and  Mrs^'Nepean*  Mra*  Dickinson,  in  her 
ievidttic^, 'Mpressly  sayv,  upon  interrogatory,  that,  (Wan 
shortly  after 'the  marriage,  her  daughter  did  entertain  a 
grttt'prejodSte  against  and  jealousy  of  Mr.  Geils's  relations, 
aiidthat  she  haa  often  heard  her  express  those  feelings^  As 
to  Mr.  GeilsV  general  temper  and  disposition,  there  is  little 
infotfmkHon'fWyaa  the  evidence  in  the  cause.-  No  witnesses 
have  been  patoduoedwho  can  speak  to  a  time  antecedent  to 
the  toiarriagw;  the*  only  persons  called^  who  can  depose  to 
this  pohit,  str^  bis  mother  aild  his  sister,  and  they  naturally 
ifpteik  of  Mttr  in  terms  of  great  affection,  describing  him 
as  a  persto  ankiable,  gentle,  and  affectionate,  and  they 
atttibutte' the  whole  Mame' of  the  differences  between  the 
jMnrties  to  Mrk»  Geils ;  while  Mrs.  Dickinson  and  the  wit- 
nesses onbehalf  of  Mrs.Geils,  on  the  other  hand,  ascribe 
Ae  -whole  Mame  to  Mr.  Geils ;  and  it  is  a  very  unfortunate 
eftcumstance  that  most  of  the  witnesses  on  each  side  should 
he  80  nearly  connected  with  the  two  parties  that  they  must, 
^lOtWDiiatundlyi  be  led  to  speak  with  some  bias  and  par* 
ttafity  towards  the  party  on  whose  behalf  they  were  exa- 

fltiSikiiJt 

■nodi. 

'  "^^Qrider  these  circumstances,  the  parties  married,  as  I  have 
^Mbtod,  after  a  short  acquaintance,  and  in  the  matter  of  set- 
''AiilW  rtts  it  does  not  appear  that  anything  was  done  without 
■^riiF>tonaent  and  cordial  acquiescence  of  Mrs.  Geils  herself. 
'H'lpMI  amount  of  time  has  been  occupied  in  discussing  the 
'tMhai  of  accommodation  which  Dumbuck  afforded ;  a  great 
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AmiL  26.     deal  has  been  laid  of  the  hardships  ta  which  this  lady  was 
GmkT^GfUM*  ^^HP^^  during  her  residence  at  Dumbucky  aa  if  aiie  vat 
compelled  to  reside  there  contrary  to  her  own  wishes  and 
indinatioB.     But  all  these  appear  to  ine  to  be  minor  con- 
cerns ;  it  was  never  intended  that  they  shoold'  lake  »p 
their  abode  at  Dumbuck  as  a  permanent  rendenee ;  and  I 
think  it  is  quite  apparent  that  it  was  by  her  own  dioioe  that 
they  took  up  their  abode  at  Dumbuck,  from  the  v^ery  first 
Letters  of  letter  produced  in  the  cause  from  Mrs.  Geils.    I  niay  ob»' 
the  wife.  g^y^  ^i^^  iji^^  letters  have  been  somewhat  irregularlj 

introduced.  Mrs.  Dickinson  says,  on  interrogatoryy  ''  Tbs 
Producent  did,  from  shortly  afber  her  marriage,  entettain  a 
great  prejudice  against,  and  jealousy  of»  the  Mimstranta 
relations.  I  have  often  heard  her  express  the  aame,  and  L 
have  letters  of  hers  with  me  in  which  she  expveseca  it,  which 
I  should  like  to  bring  in,  if  I  might."  And  at  ths  concliK 
sion  of  her  evidence  she  says  that  there  were  acme  laitteia 
of  the  Producent'a  and  some  of  the  Ministranit*a  whicdi  it  wst 
considered  of  the  highest  importance  to  bring  in ;  that  she 
had  offered  them  over  and  over  again,  in  the  course  of 'Jbsr 
examination,  but  the  Examiner  had  (very  properly)  vofuaed 
to  receive  those  letters.  It  has  been  only  in  consequence <€ 
a  plea  being  given  in  by  Mr.  Oeils  that  an  opportunity  was 
offered  to  bring  them  into  the  Court,  annexed  to  the  inter- 
rogatories addressed  to  the  witnesses.  .  It  is  in  ihia- manner 
that  the  party  has  been  allowed  to  bring  in  her  own  letters 
to  substantiate  her  own  case.  >  The  Court  would  have  been 
inclined  to  reject  those  letters;  but,  as  they  had  been  le- 
ferred  to  by  one  of  the  learned  Counsel,  the  other  par^y  was 
entitled  to  whatever  evidence  the  contents  of  those  .letters 
afforded.  However,  these  letters  of  Mra.  Grila  comoianoe 
shortly  af^er  the  marriage,  and  being  written  to  her  molberi 
they  shew  the  manner  in  which  the  parties  lived  at^the 
time.  ■   I  i  .■    ••  I   • 

The  parties  came  to  reside  at  Dumbuck  in  Noivembnv 
1838,  and  there  is  a  letter  from  Mrs.  Qeila  toir  bev  mether«i 
dated  at  Dumbuck,  27th  January,  1839,  in  which  she  aays  r 
"As  we  both  dislike  Glenalbuck. excessively,  we  thisik  of 
remaining  here  for  good,  and  then  we  w.Ql  diaohesgeoai 
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cook  and  butler,  and  only  keep  my  maid  and  a  very  re-  Afril  26, 
spectable  groom^  "which  dlichBTgef  and  getting  rid  of  house-  q^jC^^q^ 
kei^ingy  will  save  nt  very  mach,  and  at  present  they  are 
doing  nothing  but  amusing  themselves."  It  seems  to  be 
apparent  fh>ni  this  letter  that  it  was  not  a  compalsory  resi- 
dence at  Dumbuck  prescribed  to  this  lady^  but  that  it  was 
with  her  own  fme  will  and  desire ;  and  there  is  another  let-' 
teri  written  about  the  same  time,  from  which  it  may  be  in- 
ferred that  she  was  quite  satisfied  with  her  residence  at  Dum- 
bucky  until  her  mothier  (according  to  Mrs.  Colonel  Geils  and- 
Mrs.  Nepean)  caused  her  to  be  dissatisfied  with  her  resi- 
dence there.  It  is  impossible,  however,  not  to  see  firom  her 
early  letter,  of  January  27th,  1839,  that  Glenalbuck  was  a 
place  she  disliked,  and  that,  in  consequence,  they  both  pre- 
ferred remaining  at  Dumbuck ;  and  I  do  not  see  that,  if 
Dnmbnck  was  chosen  aa  a  place  of  residence  for  the  conve- 
nience of  herself  and  her  husband,  she  had  any  right  of 
complaint  as  to  the  accommodations  to  be  found  there.  She 
knew  by  experience  what  were  the  accommodations  at 
Dumbuck,  as  she  had  been  on  a  visit  there  with  her  mother 
in  June,  18S8,  and  therefore  she  must  have  known  the  size 
of  the  house,  the  nature  of  the  fumitqre,  the  dimensions  of 
the  beds,  and  so  on. 

Again,  it  is.  said  that  no  horses  were  kept;  but  post- 
horses  were  ordered  every  afternoon,  during  the  time  she 
was  there,  for  the  purpose  of  taking  her  an  airing,  if  she 
dionght  proper,  and  there  was  a  pony  carriage.  Again,  it 
is  argued  that  Mr.  Oeils  refused  to  take  her  to  England ; 
but 'Mrs.  Nepean  says  she  did  not  wish  to  go,  and  it  is  a 
9iiBdent  answer  to  this  charge  to  say  that,  within  a  year 
and  a  luilf  after  her  marriage,  she  had  sufi^sred  four  miscar- 
riages, and  that  she  was  confined  to  her  sofa  by  the  advice  of 
bar  medical  attendant,  in  order  to  prevent  the  accident 
wUcli>  nevertheless,  did  occur,  namely,  the  fourth  miscar- 
iji^ai.  But  it  is  in  evidence,  that  horses  were  retained  for 
\m  daenntil  her  medical  adviser  thought  it  not  safe  for  her 
to  take  carriage  exercise.  I  thfaik,  therefore;  there  is  no 
gtomid  fur  saying  that  there  wM  uny  intentional  disregard 
eomforta  and  convenience  at  Dumbuck.    That  every 
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ArKiL26.  tiling  was  dorie  for  her'  by  Cil<Mlel*AiidrMn.;GeBar'wiiidb 
QgQg^Q^llg  affection  could  dictate  during th^ unfinrtuiiate period iofttiiiie 
*  she  was  stibject  to  these'  actid^ts  te  apparent  on  tbe  ^nmid 
her  letters  themselves ;  for'  in  one  ihe  writes  to  ker  <iiii6lkep: 
"You  can  form  no  idea  of  the  kindness  and- afisetion^of 
these  two  old  people  to  me.*^  I  cannot  think  there  h*way* 
thing  in  this  part  of  the  case  that  woald  justify  the  Court  ad 
considering  that  there  was' a€' this  time  a  complete  ^BMg;ard 
of  the  comfort  and  oonveiiience'of  this  ladyv  wlitft^ver  -dt* 
cfntkistances  way  have  oc<:orredto  lead  t6'a'dife^ent  Madr* 
sion  aftet  April,  1««.  w  v..  v 

Having  disposed  of  these  preliminary  matto^  -(which 
have  Httkr  bearing  upon  the  case)^  it  iapreper duutil  shouM 
refer  to  the  particular  articles  of  the  Allegntioa'iMMfoitig 
the  charges  against  the  hesband*   •)'••'    ■  ^  i  "i-  iit''*  ' i  }i\'\i 

The  parties  resided  togethlBr  at  Diimbuek = fnm  18S8^  It 
1841 9  whidi  may  be  censidered' the  first  petted  tbt^hieh'ft 
IS  necessary  to  refer,  ttr/  during  thaft  -peribd^-ooeurred  Ms 
unfortunate  differences  between 'tfiepartiesi    •"  '^'  *      •<*'•>< 

t After  reading  the  fiiist  8ix^arti€}es  oftlte  wilVe  AUegatle% 
and  the  husband's  Answer  to>the  6th 'article,  detijrh^  vi^ 
lence,  actual  or  menaced,  bat  admittinglAifat;  when  provdced, 
he  would  abuse  her  in  coarse  terms^  and^osll  her  *^  devil^  and 
**  bitch ;"  and  that^  owing  to  the  violent  temper  and  bnii- 
guage  of  his  wife,  he  was  giad  to  escape  fronk  her  aocietyto 
that  of  his  own  relations.)  ' '  •        i' 

Here,  then,  is  a  history  of  the  parties  from  an  early  period 
after  their  marriage;  and  here  is  a  general  arttelei  ^plcai£ng 
cruelty^  that  is,  the  general  condtrct  of  Mr.  Geila»'  aitsing 
out  of  the  affection  he  shewed  to  his  own  relationDednd'fais 
indifierence  towards  his  wife,  preferring  their  ^seoiety  ?4e 
hers.  She  had,  at  a  very  early  period  of'  her  accfaldntanC^ 
with  these  persons,  taken  a  dislike  toisomteof  diemt^ias 
lippeers  fVom  what  I  have  read  fr^m  the  evidence-  df  Mrs. 
Dickinson.  But  there  is  one  drcumatanee  to  be-aetiosd, 
namely,  that  from  the  letter  of  Mrs.  Geils,  of  the  8?th 
January,  1839^  it  is  clear  that,  at  that  time,  she  was  net  on 
terms  of  affectionate  intimacy  with  Mias  6eils>  now  Mrs. 
Nepean.    She  says:  **  I  am  sorry  to  say  I  do  not  think  I 
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Aitt'eTttr-  be  nuck  atUched  to  Isabella^**  that  if,  Miss  Qeils »  Arnn.  SG. 
^AwMohy  as  ure  are  likely  to  be  so  much  together,  I  regret.  {?^*7^d&. 
Sheie  a  good  girl*  aod  has  many  fine  qualities;  but  we  are 
-BO  maiXkef  ^ire  can  never  have  any  confidence.  Not  that  we 
^ver.diaagree,  or  are  unkind ;  but,  like  oil  and  water,  we 
do:noft  mis*  But  she  is  always  very  kind  to  me,  indeed ; 
bnl«]l  the.  others  are  aa  4ia|iable.*'  Mrs.  Dickinson,  in  her 
endencA  cm  the  6th  article  of  her  daughter's  Allegation, 
ssgfis^i  <f  There  wm  evidently  a  jealousy  9a  both  sides  with 
respeet  to  his  fiunily;  be.wws  constantly  shewing, a.  j^« 
lousy  of  her  not  paying  sufficient  attention  to  them*  amU  on 
berflide,'thene.was  evidently  ajealoqay,  and,  very  nftur^Uy 
tO|.  <»f  kiaapperent  preference  for  them."  And  on  the  7th 
vHmrrqsatoqr,.  after  .stating^wbat  J  have  before  referred,  tp^ 
that,  from  shortly  after  her  yuuriiagej  i^ie  entertained  a  greit 
lpre|iidkeij|gaiQ8(y  ftodO^alouiy  of»  herhosband's  relations, 
Mitay  Dtckinaen  J^dac  *Ul'  tbiak  it  highly  probable  th^t  she 
did,  as  siiggesttsdtroflenjbehftve  towards  iiod  treat  them«or 
some  of  them  (for  i  e^eept,  the  Ministsant'^  mother),  ia  a 
wman^  \  ehewing  Iwr  dislike  of  themi  for  I .  kAow . tbfi^  she 
though  them  improperly  forced  Aipen  her,:  and  J  bave.np 
Asnfot  tfai^  abe  let  them  see  jt."  Therefore,  it  ia  d^ar.  that,  4t 
km^eflrty fieriod^ftertbemarriage^  she  entertaine4  foelingsjpf 
jealoiiflj  and  pfcjudiee  towards  har;luiAbaiid'6  fatsnily,  in^qn- 
eeqiicnos  o£.thS;:Sttqutfons'wbieh  sbe^ii^  paid  byhim  ^tp 
the  members  of  his  own  family,  and  which  ■  ebe  might  epp- 
feidet.^  piOQfiofkiSiindiffermioe  towards  her. 
:2'iMfs^Pickiiison>viHiihe  6tb  artidlej  says  that,  at  the  time 
srbehsbe^saw  ker  daughtet.in  Sootlaodt  about  eight  months 
aftebrtbeimsMiagcw^vhen  she  wentto  Dumbuck,  at.the  invi- 
4atisflb  otf:iCQlotiel;iaiid  Mssh  OeUsi  skid  sgaia  in  November, 
iSBQi  tlif>jeDBdUCft.o£^  Mr.  Ckils  /to  her  daughter -was  not 
arhatk  die  tooBsid«red  it'ovght  to,  have-  been.  ''I  do  laot 
rfh  ABvitaife$  ^<lbal  I^can  speak  to  his  treating  bee  at 
r;ysrlod  'witbiwhaft  I  eould<  exactly  call  harshness,  .or, 
fftSltafti  Indignity;  wbateirer  his  conduct  may  have  been 
MWo  oChetS^  io/ my  pvesence,  -I  considered  that  he  was 
uliti^seme  irestrsHit»  wfasch  would  have  prevented  his  ex- 
^HHtil^'g  SMsy  direct'harshness  towards^  or  putting  any  direct 
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ArsiL  S6.  indignity  upon;  f)j^j^'dabfeffaette|'''tatid  'di0n>*«lHfUiefe^ 
GtikTrGeOM.  ^^^^  difference  'iiif'^Iii^  ^ddct  ttMmrdt'UrrjirlfeMiidikb 
'  own  family.  So  thah  Mtbf'Dieklnion  oawM^defom^aoiMi 
6th  article  to  any^liltitthiii^'^dr^atoiliie  l«Hg:ii^||e,j^ 
thing  of  the  kind,  at  this  tidie.  It  it  taid  that:|hfem;wa»a 
kind  of  moral  inilaence  exercised  -  over  bim  .during  her 
luresence;  but  it  is  dear  that'Mrs^  Diokinsoo  can.  give  na 
account  at  all  of  any  occurrences  which  go  to  the  fMrejudice 
of  Mr.  Oeils.  It  is  true  she  says  she  saw  a  fureferaioe  oo 
his  part  for  the  society  of  his  own  family,  and  the  extreme 
sensibility  of  Mrs.  Geils  (which  is  spoken  to  l^.Mr. 
Anderdon)  and  her  susceptible  feelings  OAy  have  led  her 
to  look  upon  herself  on  that  account  as  deserted,  and  it  if 
sUted  by  Mrs.  Mary  Oeils  that  she  had  a  kind  of  aettdi 
quality,  and  expected  her  husband  to  give  up  his  amuse* 
ments  and  sacrifice  everjrthing  to  her  wishes.  •  ■ 

No  other  witness  has  been  examined  upon  diet  artide 
(the  6th)  except  Elisabeth  Walker^  who  lived  as  servant 
with  the  parties  for  seven 'months  from  Jone#  1B41,  and  she 
says  that  thc^  conduct  of  Mr.  Geils  towards  his  wi£i  was  not 
what  it  should  have  been ;  that  she  thought  it  was  tyian* 
nical,  and  several  times  she  saw  Mrs.  Oeils  in  tears.  /  fiat 
this  is  merely  as  to  the  general  treatment,  not  as  to  partico- 
lar  instances. 

It  may  now  be  proper  to  advert  to  what  is  pleaded  on  the 
other  side,  and  what  Mrs.  Geils  admits  in  her  Answers. 
[Read  the  first  four  articles  of  Mr.  Geils's  All^aUoQ.]  This 
is  the  plea  given  in  by  Mr.  Geils  by  way  of  answer  to  the 
charges  against  him  as  to  his  conduct  towards  his  wife. 
Three  witnesses  have  been  examined  upon  these  artides,-*^ 
Lee,  a  servant  in  the  family,  Mrs.  Nepean^  and  Mrs.  Mary 
Geils.  A  great  many  observations  have  been  made  as  to 
the  manner  in  which  these  two  ladies  have  given  their  evi- 
dence ;  and  it  has  been  said  that  they  have,  in  fact,  l^pclcen 
knowingly  and  wilfully  what  was  not  and  could  not  be 
true;  in  fact,  deposed  falsely  and  corruptly.  Kow',  un- 
doubtedly^ I  cannot  go  the  whole  length  of  the  learned 
Advocate  in  attributing  that  character  to  th?  mode  in  which 
they  have  given  their  evidence.    I  have  no  doubt  thi^t  these 
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hare  depoMd  «nder  fedings  of  perhaps  considerable  AraiL  26. 
endtemeiit  cm  Ihtir  part  aa  to  the  charges  brought  against  (^^'^Tcretb. 
dKoiy  their  brother,  and  their  whole  family,  and  particu- 
larly the  horrible  charge  brought  against  Mr.  Geils  in  the 
latter  part  of  the  Allegation  on  behalf  of  Mrs.  Geils.  But 
it  is  not  at  all  necessary  to  depend  entirely  on  the  evidence 
of  tlieae  persons,  because,  I  think,  looking  at  their  deposi- 
tiona,  the  account  they  give  is  very  materially  confirmed  by 
certain  admissions  made  by  Mrs.  Geils  herself.  For  exam- 
ple, Mrs.  Nepean  says,  **  I  consider  that  the  behaviour  and 
language  of  Mrs.  Geils  to  her  husband  was  often  of  a  very 
annoying  and  aggravating  kind.  She  would  be  unreason- 
able in  her  wishes,  exacting  as  it  were ;  she  would  con- 
stantly insist  upon  his  giving  up  his  plans  to  follow  hers. 
She  was  of  a  restless  spirit,  and  seemed  as  if  she  could  nqt 
let  my  brother  alone;  whatever  he  might  be  about,  she 
would  be  wishing  him  to  leave  off  and  do  something  else, 
and  tease  him  in  such  things  as  those.  She  was  at  times 
provoking  in  her  way  of  speaking  to  him.  I  have  seen  her 
foUow  him  about  from  room  to  room,  evidently  persisting 
in  saying  something  which  vexed  him,  though  I  did  not 
hear  what  it  was  about.  I  cannot  say  that  I  have  heard 
Mrs.  Geils  call  my  brother  names,  or  such  as  that.  I  knew 
more  of  her  aggravating  conduct  to  him  from  what  she  told 
me  of  it  herself,  than  from  actually  witnessing  it**  On  the 
4th  srticle  she  says : — 

MiB.Gdl8,  on  repeated  occasions,  admitted  to  me  that  her  be- 
hmkna  to  my  brother  was  very  aggravating  at  times.  Before  my 
marriage,  she  has  told  me  that  they  were  very  unhappy,  and  that 
she  was  very  annoying  in  her  behaviour  to  my  brother.  She  said 
that  as  accounting  for  their  unbappiness.  I  heard  her  say  more 
about  it  when  I  was  stopping  here  with  her  in  May  of  the  year 
in  which  I  was  married^  and  again  about  September  and  October, 
aftor  her  return  from  Farley  Hill.  During  the  months  I  have 
qpedfied,  she  often  told  me  that  she  knew  she  was  very  aggra- 
fltiiig  in  her  language  and  behaviour  to  my  brother;  she  said  it 
im  owing  to  her  temper ;  nobody  but  her  mother  and  John  (her 
UdMnd)  knew  what  a  temper  hers  was,  she  has  told  me,  and  she 
#sd  to  tdl  me  of  different  things  she  had  done  and  said  to  aggra- 
bim.    Very  often  she  has  come  to  me,  and  said  she  had  been 

▼oil.  VI.  R 
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April  26.     distressing  John  very  much  by  something  she  had  been  aayiag  or 

'"'"*         doings  and  asked  me  to  go  and  see  if  I  could  put  U  to  rights.   She 

ret    V.  Crei  .  ^^^^  ^  g^y  ^1^^^  ^YiQ^  knew  what  an  aggravating  temper  she  had, 

and  that  she  believed  nobody  but  her  husband  could  have  put  up 
with  it,  and  that  she  was  surprised  at  the  manner  in  which  he  did 
put  up  with  it  at  times.  She  attributed  his  having  left  their  room 
in  the  night,  on  the  occasion  I  have  alluded  to,  to  such  conduct  on 
her  part.  She  used  to  say  that  she  could  not  control  hersdf; 
that  she  thought  she  must  be  mad  to  aggravate  him  as  she  did 
sometimes. 

The  Answer  of  Mrs.  Oeils  has  been  taken  to  these  two 
articles,  and  let  us  see  how  far  it  is  an  inflamed  or  aggra- 
vated account  on  the  part  of  Mrs.  Nepean^  and  whether  it 
IS  contradicted  in  any  material  part.  To  the  Ist  article  she 
answers  that  she  denies  wrangling  with  her  husband,  though 
she  says  '<  his  conduct  towards  her  (at  night  espedally)  was 
often  so  extraordinary  in  many  respects  as  to  give  rise  to 
contentions,  sometimes  prolonged  into  the  nighty  enditig  on 
his  side  almost  invariably  in  gross  abuse  of  her,  and  on  her 
side  mostly  in  tears,  and  (sometimes)  entrelities  to  be '  for- 
given,' although  she  herself  was  the  party  really  injured  or 
aggrieved ;"  she  denies  that  she  would  call  him  the  names 
allied,  or  apply  offensive  epithets  to  him,  ''  sa:ve  inasmuch 
as  she  admits  that  she  may  occasionally,  af^et*  some  more 
than  usually  offensive  outbreak  on  his  part,  have  been  be* 
trayed  into  using  some  of  such  epithets  towards  him,  and 
into  expressions  of  disgust  at  his  conduct  towards  hef,  prin- 
cipally to  the  mother  of  Mr.  Geils,  who^  was,  or  afiected  to 
be,  her  friend,  and  to  pity  her,  and  not  until  long  after  her 
marriage  :*'  she  denies  that  she  ever  'pinched  or  struck  her 
husband;  but  she  says  that,  finding,  at  Dumbuck,  *'a  sort 
of  horseplay  in  vogue  amongst  the  junior  members  of  the 
fhmily,  in  which  blows,  sometimes  hard,  but  in  sport  only, 
were  mutually  given  and  received,"  she  fell  into  it,  and 
dealt  and  was  dealt  with  accordingly  by  Mr.  Geils  and  his 
brothers  ;  she  denies  that  she  struck  Mr*  Geils  on  the  face ; 
but  she  admits  that,  on  returning  to  Dumbuck  with  him, 
about  a  week  ader  their  marriage,  "  she  tapped  him,  per- 
haps smartly,  on  the  cheek,  in  a  lively  way,*^  the  occasion 
being  that,  the  servants  having  gone  to  bed,  the  door  was 
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opened  by  a  little  dairy*inaid»  almost  in  a  state  of  nudity,  Aphil  26. 
when  Mr.  Geils  said  to  Mrs.  Gdls,  **  What  a  nice  little  q^^  q^^ 
naked  thing  I  How  I  should  like  to  clutch  her,**  or  "  catch 
hold  of  ber,**  or  something  to  that  efiect,  motioning  with 
his  hand  acoordingly»  with  a  suitable  look  and  gesture ;  she 
says  tbaty  "  on  many  occasions  in  the  day,  when  Mr.  Geils 
left  ber  in  anger^  she  would  follow  him  from  room  to  room 
and  elsewhere,  entreating  him  to  be  reconciled  to  her  and 
to  forgive  her  for  faults,  but  faults  of  his  imputing  to  her 
rather  than  any  of  which  she  herself  was  conscious;" 
that  ber  affection  for  Mr.  Geils,  until  long  after  her  mar- 
riage, waa«xtremet  ''and  she  believes,  and  therefore  admits 
(especially  looking  at  the  return  which  it  met  with),  that  its 
esoeas  occasionally  led  to  something  of  teazing  and  impor- 
tunity in  her  conduct  towards  him ;  but  save  as  involved 
(if  involved)  in  such  admission,  she  denies  that  her  conduct 
towards  him  was  aggravating/' 

This  in  some  degree  bears  out  what  is  stated  by  Mrs. 
Nepean.  A  very  different  account  is  given  by  Mrs.  Geils  of 
the  cause  of  her  striking!  or  << tapping,"  Mr.  Geils,  and  if 
ber  version  of  the  story  is  correct^  it  was  very  improper  con- 
duct on  the  part  of  Mr.  Geik«  and  it  would  be  quite  impos- 
9bl#  for  the  Court  to  justify  or  extenuate  it.  But  the  pur- 
pose for  which  I  look  at  present  at  the  Answers  of  Mrs. 
Geils  is,  to  see  how  far  Mrs.  Nepean's  evidence  is  borne  out 
by  them.' 

The  Answer  of  Mrs.  Geils  to  the'4th  artiele  is,  that  she  de« 
niesadmitting  to  Mrs.  Nepean  that  '^her  temper  was  such  thai 
she  believed  no  man  but  her  husband  could  have  borne  it," 
and  that  she  thought  she  must  be  mad  to  teaze  and  aggravate 
bjip  as  she  did ;  she,  however,  says  that,  in  May  and  Sep- 
tonber,  1841,  Mr.  Geils  had  quitted  Dumbuck  on  ill  terms 
with  ber,  she  '*  being,  when  so  left,  from  ill-health  of  body 
and  mental  affiictioni  in  a  state  bordering  on  distraction,  and 
so  being,  she  admits  that  she  did  possibly,  at  both  periods, 
«ll4ihe  well  recollects  she  did  at  the  latter,  humiliate  her- 
s^  by  supplicating,  with  many  tears,  the  good  offices  of 
tbe  foster  of  Mr.  Geils,  and  even  of  the  husband  of  the  said 
jH|^  (fidtbcr,  at  such  time,  especially  the  latter,  known  as 
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April  26.  giiice  kxitfktt  to  Her); '  t&  \t)Kkrted^'^tlt»i^Adt  lbHiMr^^«id<1to 
OtUiTTcMb  ^^^^^^^^^  tc^'speW  Iris  rtettirh  WDtfffibttA  aikil'lK  roooft- 
died  to  her,  anc],  in  onl^  thereC6,- gh^  did,' ai/ she  btMevea^ 
express  herself  both  to  the  mVek  bt  Ufi  6ei1«  ttid  theisis* 
ter's  husband  something  to 'the  «ffe(A(avtfealate  Jkieveferdnce 
to  her  conduct^  langua^,  "and'behaYioiiritd  Mil  G«^'  Wi\ 
tfs  tb  '  her  temper  behig  sndi'k*  to  b^  lieaHy-  M«kiesrablei  knd 
th&t  she  lEhust  have  been  mitd  to^  tMae  h^ '  Iftiitaild  4ig  ik 
bad'  done  At '  tiniesf/  or  t^  Hke';  bf'ifhiohi  md'^graitqr 
ftMts;  she  wdfild'atmircb't!ime>hai^e'e<Mi^6#B6diheraelf  gui^ 
htti^^vir  in^6ceM,  to  potcbas^  ihs  'ipe#djfi  raCiym  ^Bo^^Ut^ 
'^veness  (As  ^he'has  nty  ddUbt  thM  ahe  then  exprteesM  it>n9f 
Mr.  Geils';  and  •  chat  sach^'  up'io  atid" Until  longr  •after  tHe 
i^riods  airticuktei  was  her  infktiiated  deiidonito  Mr^  Geib, 
that  she  at  tiihespersuaded  heif  self  that  ^hefftaNy  ted  those 
inffirniities' of  tehiper  iinptited  to-  her  hy  hhn^'indi  -imder 
inch  persuasion,  used  ^at  times  to  depld^  sucUber'iililNitcd 
infirmities  of  tempet,'  kind  promiee'  ameniikffenf  of  liia  aa^K^*' 
Now  certa^ly  thia  is  a  veryBtvong  eonfiTnulti(m^^tbe 
testimony  of  Mrs.  Kepeftiil^y  theadmiMionr^f  the  pdr^'hev- 
self,  however  she  ih^y  endeavlcMrr  td^talceoff  tiveiefitet  «f  the 
iidmis^on  by  iMyinf^tfaatie  wai^  dom^  for  th^^purpoae^taf^ve- 
'conciling  her  husband  t6he^;by  ackiM»wleki|^g«tiet^f  g«iity 
of-faulto  she  had  not  cc^mitted;  Here,  1  bAyJ^^iW  a^'^^ 
strong  co(yflrmation,'1jyhe¥9ielf,  of  the'iliulta^im{MMei'to'tili^ 
lady,  as  being  one  of  the  cau^s. of  the  ^ffbre»id«S'b4HMi^een 
the  patties ;  andl  cannM  btrt  think  t^tchei  <ML9^^^kk»m 
differences  sfi^er  not  to  be  aHb^theflPiattrib^ted^lK^Mil^  Sells, 
^hbin^ever  he'mtty  have  scrffbred  him^lf  at '  tiiWes^  Vp  be'^tri- 
tated  and  exeited  by  the  eondvuct  and  lun^ageiWhiclipAis 
l^dy  admits 'she  used  towards  hitni  Odi  thia'paM^  ^f^^Ae 
^Vidente  of  Mrs;  Nepean,  r  am  justified  by  th^'AnsWei^  of 
the  party  herself  in  saying  thatishef  didiaYMiojr  Knd  ^aggrivate 
"her  husband,  and  did  attribute  to  herself  ^uka'Wbfeh^w^re 
'bni^  tause  tof  their  differences.  > .  <    .  -  i  .:•  -n  j  ,j,  • 

'  '  And  I  think  this  is  in  9ome  degr&^^kibn&ttMd  by  dome^f 
t!he  letters  she  wrote  at  the  timfe  whfen  Mn  NepeanaiH^Mr. 
Geils  had  gone  on  a  shooting  expedition,  in  Uid*Mtitmti*of 
1841.      One  letter,  addressed  to  her  mother,  is  dated  tJlst 


li. 
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kugmst^-^Wks  ^I'liBi  v«ry.MHt^ry  to  tell  you  Jajin  is  atill  AniLSe. 
Mra^^  whtehf  vwKeir  ine  very  much ;  bpt  I  hope  and  tru9t  be  rMWv^dfa, 
iriU.retiuBii  befptv^  thf  eodof  next  week,  as  I  can  hardly 
Bodone  thit  plaoe  ip|thoiit  him*  He  k  still  at  Stratbpe^<^, 
isd  teems  «eryi.unbBppy>9  poor  fellow ;  but  I  am  aurei.when 
tieretumSf  ItiriU*beblki^  betteri.and  we  shall  be  happy.''  ^ 
/  iTbere  ta^meipait  of  th^  evid^iGe  of  Mrs.  ^epean^  lesp^ct^  Conduct  of 
log  die  fcbaracler  juokl  disposition  of  Mrs.  Geils,  which  re-  £™miiier. 
i}uiratto  be  more  pavticularly  alluded  to^  and  for  this  pur- 
pose I  am  going  to  refer  to  th^  Answers  to  the  5th  jnterro- 
oratory  addressed  to  Airs.  Mary  Geils  and  Mrs.  Nepean, 
iponi  iH^bich  .so  many  observations  have  been  madey  as  to 
the  €iTidence  of  these,  ladies,  and  also  as  to  the  conduct  .of 
khe  Examiner,  They  were  asked  **  Was  not  the  Ministrant 
s  child  in  yeacs^  and  of  childlike  simplicity^  when  she  ma^r- 
ried  the  iProduceot^  although  at  the  same  time  highly 
acocumpliahed  ?"  Mrs.  Nepean  answers :  **  I  should  not  say 
that  she  waa  then  of  childlike  simplicity,  unless  the  habitual 
use  -of  the  grossest  indelicacy  of  language  and  behaviour 
would  be  admitted  to  be .  sudk  Her  mother .  attributed  it  to 
■naplicity^  but  as  it  continued,  ever  3f^r«  I  think  it  could 
not  be  correctly  laid  to  that*  I  do  not  consider  thatf.^t^e 
Hflia  highly,  acoompliahed,  for'8he:COMld  not  write  a  no^p  qr 
Mter  without  Its  containing  mistake^  in  speU^lg•'/;  ^ji^^i^t 
Mdofit>ledly;Mr^  Nepeftn,  M  iar  a8,the^^.#i^W!ife^gOj9?,.is 
ppvapli^y  contradieted  by  the  lettevs  wjhich  havp  beep 
|NK«)t|Qed|  £9r  therernevfr  wiere  Jktters  xnore  freefrj9ia(;^,f^n;9rs 
Mlvortbf)CPfaphyrij9r>ii9ipn>prietie8  of  expres^n,  as.^.f^ 
^MsojiettfraareconositDed;  whetlier  there. ar^er^rorsifi.apy 
<4lkeff  ipf/Jierle^^rs  ilhe  Court  has>  no.  me^MiS/O^fi  knowing. 
Bfitrl  take  the  opportunity  of  this  reference  to  the  interro- 
§B$fine»  addressed  to  these  witnesses  to  see  whether  their 
Unswierfltgo  beyond  the  purport  of  the  interrogatoriesy  and 
iidMthcr>tbe  Examiner  has, suffWed  the,. witnesses  to.indulge 
in  depositions  which  were  uncalled. fear,  and' in.  a  latitudie.of 
ia§tmtw  denied,  (for  that  iathe  allegation)  to  witnesses 
lUlhe  otbei  tside..    The  whole  interrogatory  is  to  the  fol- 

Ask  each  witness, — ^Was  not  the  Ministrant  a  child  in  years. 
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April  26.     and  of  child-ljdc^  Bimplicity,  when  8be,.maixiAd  the  Prodnoonliv M* 


Geiln  V.  OeUt, 


though  at  the  tame  time  highly  accomphel^ed,  and  for  which  he^ 
accomplishments^  such  as  her  tfi^te  fo^i  *nd  skill  in»  musio,  and 
her  intimate  knowledge  of  languages^  as  the  ItaliaUj  French,  and 
German,  upon  your  oath,  was  she  not  commonly  or  f^requently. 
or  at  least  sometimes,  ridiculed  or  sneered  at  by  the  tVodiiceht, 
and  some  and  which  members  of  his  family?'  Wad  slid  *sllso  doH 
at  the  time  of  silch  her  marriage,  in  excellent  health  and'of  exii<^ 
bertmt  spirits  ?  Upon  yooroatfa,  are  the  facts  not  m  kiterttigale; 
and  if  not,  in  what  respect  or  reepecta }  And  so  beings  upea  your 
oa^i,  is  U  not.  the  fa^  that  the  Mimtnat  wut  treated  (and  both 
spoken  to  and.  of)  as  a  child  by  the  Producentan^thie  fomilyiTn- 
thp  Producent  especially, — from  the  commencement  gf  ^^fk  ha 
married  life  ?  For  instsmce^  upon  your  oath,  was  it  not  commoa 
with  the  Producent  to  send  her  off  to  bed  at  an  early  hour,  in  the 
presence  of  the  family,  himself  sitting  up  (commonly  with  his 
sister  and  his  brother  'Andrew)  much  later  ?  Used;  he  also'  not  to 
make  her  run  of  his  errandds^  fetch  and  carry,  for  hhn,  e.^.  fetch  lus 
slippers  at  night,  hke  a  child,  or  in  fact  a  blare^  mther  thaii  a  wife, 
and  so  in  many  or  rather  all  other  instaikcet  ef  respeete  )  U]pon  yelir 
oath,  are  the  facts  not  as  int^rrogAte,  and  if  net,  in  what  fespaet  or 
respects  ?  Were  the  duties  (so  calM]  of  paseive  obedimnoe  and 
non-resistance  not  frequently,  or  rather  constantly,  :pi)eache4tp  tbe 
Ministrant  both  by  the  Producent  and  the  famUy  pf  the  Proclii^ 
cent?  In  particular,  will  you  swear  that  the  £ftct  was  not  uf 
interrogate,  as  regarded  the  Producent,  and  that  objections  (any 
whatever)  on  the  Ministrant's  part  to  comply  with  tlie  Producent'^ 
wishes,  or  satisfy  his  demaAQ^  trp^n  h^t  (any  whatever),  were  not 
commonly  or  frequently  silenced,'  or-  ettdtevoored  tb  be; '  6n  the 
part  of  the  Producent,  byremibding  the'Btmistrant»  in  ft  tone  of 
authority,  that  he  ''was  her  husband i**  Upon  yonr  o«di;w8B' 
not  the  phrase,  ''Am  I  not  your  husband,"  usual  or  freqoent 
with  the  Producent  on  such  ocgaeions )  ■  WiU  -  you.  swear  that  the 
facts,  or  any  or  either  and  which  of  the.facts»  intenoig^,  were^K; 
was  not  generally  as  interrogate  ? 

These  ladies  were,  therefore,  called  upon  to  depose,  i{ 
they  answered .  in  the  negative^  **  in  what  respeet  ^.  Te- 
spelts  "  the  facts  were  not  as  suggested  in  the  mtenragatary«. 
and^  whether  they  have  deposed  truly  or  falsely^  I  camiot 
conceive  that  the  Examiner  is  at  all  to  blame,  the  witnestea 
negativing  the  suggestions,  in  taking  down  theiCran^wersy 
stating  ''  in  what  respects  "  the  facts  were  not;  a^  suggested. 
It  is  quite  impossible  that  the  Examiner  should  not  have 
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ukendowii'^hat  th^se  ladies  have  stated  as  their  opinions  April  80. 
of  Mrs.  Geils,  whether  true  or  false.  The  Examiner  was  q^  q^ 
bound  to  take  down  whatever  they  deposed  as  to  their  opi* 
moos  regarding  the  matters  suggested  in  the  interrogatory. 
The  interrogatory  was  addressed  to  Mrs*  Mary  Geils^  and  she 
ipeaks  to  the  rnann^  in  which  this  lady  expressed  herself; 
thit  "in  her  conversation  she  was  most  indelicate;*'  that 
ikiead  Italian,  French,  and  Germao,  "  but 'it  only  had  the 
cfftct  of  leading  her  to  read  works  that  no  woman  should 
iiMc  reKi;"  and  the  mentions  that,  "on  one  occasion,  she 
entered  into  discussion  with  Mr.  Nepean  and  atiother  gentle- 
ntn  upon  the  contents  of  a  particular  FVench  work,  which 
Aej  afterwards  described  as  a  work  of  most  profligate  de- 
icription,  and  expressed  surprise  to.  find  a  lady  had  read  it." 
This  may  be  true  or  fiBdsey^-^I  stop  not  to  inquire  into  that 
point;  but  wl^^  course  w:as  the  Examiner  to  pursue?  I 
cmot  conceive  that»  in  this  part  of  the  case^  any  imputa- 
tisa  whatever  rests  upon  the  Examiner. .  The  evidence  given 
by  Mra.  CcAanei  Geils  and  Mn;  NepeAn,  in  answer  to  this 
interrogatory,  is  certainly  very  Inconsistent  with  the  opi- 
nieo  entertained  of  this  lady  by^ber  acquaintance  and  friends. 
She  had  lived  in  a  most  respectable  neighbourhood,  where 
she  was  an  oliject  of  universal  interest  and  regard,  and  those 
persons  with  whom  she  associated  seem  to  have  entertained 
the  highest  opinion  of  her  character  and  attainments,  and 
tbcy  never  beard  her  indulge  in  any  such  language  as  that 
suggested  by  the  answers  to  this  interrogatory.  But  the 
Court  has  no  means  of  ascertaining  the  facts  beyond  the  evi- 
dence ;  and  all  this  is  tmught  out  by  interrogatory ;  it  is  not 
pat  in  ple«»  i  must  say  that  the  Examiner,  in  this  respect, 
has  not  exceeded  the  bounds  of  his  duty,  but  was  com* 
pdled  to  take  the  course  he  pursued  by  the  form  of  the 
interrogatory  itself. 

IhHre  iM  certMh'ch^cumstances  connected  with  the  im- 
paled ctmdtoCt  of  Mrs.  Dickinson,  which  appear  in  the 
tnswers  to  some  of  the  interrogatories,  and  as  the  Court  is 
now  upon  this  part  of  the  case,  it  may  be  as  well  to  advert 
to  these  interrc^^ories. 

The  next  fiiult  found  with  the  Examiner  was  with  regard 
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April  80.     to  the  answers  to  the  7th  interrogatory^  which  is  to  this 
effect :— . 


Oeils  V.  GeUs, 


Ask  each  witness, — Is  it  much  to  be  wondered  at  (speaking 
from  facts  within  your  observation,  and  to  the  best  of  your  judg- 
ment) that  the  Ministrant's  affection  for  and  devotion  to  the  Pro- 
ducent  should  have  become  (so  pleaded)  ''much  lessened  and 
impaired  by  the  month  of  January,  1845/'  even  supposing,  that 
is  (with  the  plea),  that  such  ''affection  for  and  devotion  to  him, 
on  her  part,  ever  existed  ?"  Now  (as  to  this  supposition)  had  or 
had  not  the  Ministrant,  at  one  time,  a  strong  and  sincere  affection 
for  and  devotion  to  the  Producent,  according  to  your  view  of  the 
matter  ?  Upon  your  oath,  will  you  venture  to  deny  that,  in  the 
early  years  of  her  married  life,  the  Ministrant's  "affection  for 
and  devotion  to"  the  Producent  (and  to  which  only,  for  to  what 
else,  could  her  acceptance  of  him  be  ascribed)  were  absurd  and 
childish  from  their  excess?  and  if  (especially  considering  what 
returns  it  met  with)  such  the  Ministrant's  excess  of  "affection for 
and  devotion  to"  the  Producent  made  her  at  times  teasingly  im- 
portunate in  her  "language  and  behaviour"  towards  the  Produ- 
cent, upon  your  oath,  was  such  not  (if  not,  what  else  was,  or 
of  what  consisted)  the  only  "  annoying  and  aggravating  language 
and  behaviour"  towards  the  Producent  which  even  the  concen- 
trated malice  of  Dumbuck  can  pretend  to  charge  on  the  Minis- 
trant ?  Further,  upon  your  oath,  did  such  the  Ministrant's  affec- 
tion for  and  devotion  to  the  Producent  (no  .matter  how  returned 
on  his  part)  suffer,  as  you  know  or  believe,  any  material  (at  least 
permanent)  diminution  and  impairment  until  after  her  detection  of 
his  foul  and  filthy  course  of  adultery  carried  on  with  the  woman 
named  McPhee  ?  Upon  your  oath,  until  such  detection,  was  not 
the  Ministrant's  conduct  towards  the  Producent  (generally,  that  is, 
and  unless  under  circumstances  of  great  provocation)  exceedingly 
affectionate  at  all  times  ?  and  even  after  such  detection,  and  up 
almost  to  the  time  of  the  final  separation,  was  it  still  not  so,  on 
any  softening  in  temper,  or  any  partial  kindness  or  forbearance 
shewn  to  her  by  the  Producent  ?  If  you  venture  upon  oath  to 
deny  the  facts  to  have  been  as  interrogate,  set  forth  precisely  to 
the  Examiner  the  ground  of  such  your  denial,  and  in  what  respect 
or  respects  you  swear  the  facts  not  to  have  been,  or  to  have  been 
other  than,  as  interrogate. 

There  never  was  an  interrogatory  framed  so  strong  to 
bring  out  every  thing  from  the  witnesses.     I  do  not  know 
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might  state  in  answer  to  such  an  interrogatory;  for  tfcejy  >^  o~"/:!^^ 
are  called  to  set  forth  precisely  the  grounds  of  their  denial, 
ai^* Whit  ^sp^i^  or;  respebtd'th^  Acts  weHil^dt,  vt  Wre 
om^than,  as  suggesteid.  And  accordingly  t)0^l^]Vi^  ^epcfaii 
and  Mrsi.  Col.  Qeils  have  answered  this  interrogatory  at  very, 
OQiisiderahl^,  length;  an^  it  is  only,  for  the  purpose, of  justi- 
fyuig  the  Examiner  that  I  refer  to  ^  their  answers.  ,Mrs» 
Nej^ean  tsaya  i^e  thinks  tit.  is  rtor  be  wondered  at  that  Mra^ 
S9SkB*^*sSectMm€aT  her  husband  should  have' becoiaeles^ 
aeiled'or  impah'ed,  ^<  except  that  Ilielieve  it  was  her  charae^ 
U^td  be  so  Wrapped  up  in  herself,  that  flfiecti<m  ahd  every 
thfng  tvhb'  her  gieiVe  way  to  her  care  fo^  htrsdf :'  I  heard 
her'Qwn  mother  say  that  it  ^as  so;  hei*  expressioti  us^  td^ 
be,  that  her  daughter  had  trea^d  her,  itiS  would  tr^t  any 
f^D^y^aii^ar^uckfed  orange> — ^got  w,]^at  she  want(pd  from  her  and 
thm,,tibii|pii^^  Mr^,  Dickinso)^.  iw  bec^n  4ske<l 

whelhecrlbe  did .  not  ,^se  .such  an  ex;pi;essiQp^  .an4  she  say^^ 
ahe  doefr- mot  recollect,  and  if  ahe^  didj  it  was^by  way  ot 
joke^  vheidiiea  not  deny  such' an  expression  .being  used  by 
hli!l9«'i'>if  fi;  Nepeaii  goes  on  to  dfepdsethat^  for  ithe  first  ^w 
y%#fi-  irfllei*  theh*  marriage,  Mt«.  Geiltd  ^' fehtertaihed  «rhait 
ixtil^ll^  dUletf'^  cBiMish  afiecidort''  fol- her  hiisband;  that 
^'fih'eliad'asma'ch  affection  for  hini  as  ihe  was 'dipahrle  of 
feeling  {qr'any  one,  but  I  consider  |:!hat  she  Wa^'notcapklbild 
gf  filing  devotion  towards  him  or  any  one  else ;"  that  Mr&l 
Gen3Vaflrect;if^  for  her  husband  had  suffered  majteri^  dimi- 
9Qtiaii  mM»y^  1841,  '^^r»  at  that  time,  she  expressed  a 
Alflifie  tO/we- to  be-aeparated  from  him,  and  ,ynquestk>nid}]y 
ift  dver  tbare>wMclittything  between  him  and  Jane  AXcPi)ee» 
towas^at  •tittf  r  timeiwholiy  unknown  to  her  ;"•>  and  she»lde- 
|MMfil^tb8i,1l^hH8€  i^  saw  no  display  of  affection  tx>warda 
llrfHMisbimd  bh^Mfs.  Gi^iliaTs  part,  she  saw  tiochmg  bufwbat 
%J^^iWkiAi  kind  bn  fafs  part  toher.  1%!^  is  h^r  ahs#^r 
i^e  ioWoga^ry,''ahd7  miisl  say  that  the  Ekafiiinei^  h^s 
Sib  filunii^iiown' more  than  he  was  bound  to  do,  consisteittly 
viththe  instructions  to  the  witness,  to  **  set  forth  precisely 
HiUpnrnlnitil*'  M 'denials*  I  cannot  understand  how  the  Bxa- 
MMS^Mtrfd^tfave-MiBS^d^t^lake'dovn  what  Mrs-^GoLvOeils 
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Apftn.  20.     and  Mrs.  Nq^ean  have  deposed  to  in  answer  to  this  inter- 

OmlsT'oeilt.  ^^S^^^J'  ^rs.  Col.  Geils  says :  "In  regard  to  the  one  par- 
iidular  ground  of  complaint  afforded  by  the  Producent*8 
asserted  infidelity  with  the  woman  McPhee,  I  do  not  think, 
considering  the  view  which  the  Ministrant  appeared  to  take 
of  such  conduct,  that  the  diminution  of  her  affection  towards 
my  son  was  to  be  attributed  to  that  but  in  a  very  slight 
degree."  And  she  goes  on  to  state  circumstances  to  shew 
diat  Mrs.  Geils  could  not  have  been  very  much  affected  by 
any  act  of  infidelity  on  the  part  of  her  husband,  considering 
the  manner  in  which  she  spoke  of  the  conduct  of  her  own 
father^  supposing  it  to  be  so*  But  I  only  refer  to  this  in 
order  to  see  whether  the  Examiner  was  justified  in  taking 
down  this  part  of  the  evidence ;  and  I  cannot  but  think  that 
he  was  bound  to  take  it  down  ;  and  if  interrogatories  are  so 
framed,  it  is  extremely  difficult  for  an  Examiner  to  know 
how  much  he  is  justified  in  taking  down,  and  what  he 
should  refuse  to  take  down.  If  he  had  refused  to  take  this 
down,  his  conduct  might  have  been  objected  to  (as  it  has 
been  in  other  parts  of  the  evidence)  for  not  taking  it  down. 
An  Examiner  hardly  knows  what  to  do  where  interroga- 
tories are  so  framed  as  these  are. 

She  goes  on,  in  her  evidence  upon  this  interrogatory,  to 
say  that  Mrs.  Geils  *'  herself  told  me  the  degree  of  remorse 
her  husband  had  shewn  for  the  conduct  she  attributed  to  him 
in  regard  to  the  woman  McPhee."  This  seems  to  be  in 
part  a  confirmation  of  what  Mr.  Farington  states^  that  in 
September,  1843,  when  he  was  on  a  visit  at  Dumbnck,  Mr. 
Geils  complained  to  him  of  the  manner  in  which  Mrs.  Geils 
took  advantage  of  the  discovery  of  his  acquaintance  with 
McPhee. 

These  are  the  reasons  given  by  these  witnesses  for  their 
opinions  and  statements,  and  I  say  the  Examiner  was  bound 
to  take  them  down.  The  same  observation  applies  to  the 
17th,  18th,  26th,  and  particularly  the  34th  interrogatories. 
The  Court  will  merely  refer  to  the  34th  to  shew  what  the 
Examiner  was  required  to  do.  This  interrogatory  applies 
to  certain  particulars  as  to  the  conduct  of  the  mother  of  Mrs. 
Geils,  and  it  begins  in  this  way :  **  Ask  each  witness,— 
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Upon  your  oath,  is  it  not  the  fact^  that  the  Producent  has     ^Fau.  86. 
said  or  asserted  (among  other  calumnies,  or  what  should  you  QgnTT'og^ 
term  them)  of  the  mother  of  the  Ministrant,  that  she  had 
kept  or  was  keeping  (or  both)  this  Edward  Webb,  thereby 
meaning  for  carnal  recreation  ;  nay,  that  the  Ministrant  was 
her  child  not  by  her  husband,  as  supposed,  but  by  this 
Edward  Webb :  also  (upon  your  oath)  that  the  Ministrant's 
mother,  just  (or  how  long)  before  her  daughter's  marriage,  had 
made  advances  to  himself,  and  of  the  grossest  description," 
&C.  ?    *^  Set  forth  the  substance  of  all  that  you  have  heard  the 
Producent  say  or  assert  on  each  of  the  three  heads  interro- 
gate."    So  they  are  required  to  set  forth  the  particulars 
respecting  each  of  these  three  heads.    The  answers  to  these 
interrogatories  it  is  not  the  intention  of  the  Court  to  read  at 
full  length  ;  it  is  sufficient  to  say  that  the  witnesses  depose 
to  all  that  they  had  been  told  by  Mr.  Geils  respecting  the 
conduct  of  Mrs.  Dickinson,  be  it  true  or  false,  in  1841  and 
1843.    b  is  a  story  to  which  the  Court  cannot  attach  any 
importance  as  far  as  Mrs.  Dickinson  is  concerned ;  but  the 
Examiner  could  not  refuse  to  take  it  down  ;  whether  it  be 
true  or  false,  it  was  not  for  hiih  to  conjecture,  or  to  deter- 
mine how  much  or  how  little  to  take  down.    Mrs.  Col.  Geils 
says  she  "  firmly  believes  that  the  statement,*'  as  to  advances 
made  by  Mrs.  Dickinson  to  Mr.  Geils,  '<  is  no  calumny,** 
and  she  is  called  upon  to  say  whether  it  is  not  a  calumny, 
if  not,  what  she  would  term  it.    But  the  interrogatory  is  not 
confined  to  what  Mr.  Geils  told  Mrs.  Col.  Geils,  but  it  goes 
oo  :  "  Ask  the  witness,  Mary  Geils, — Upon  your  oath,  did 
not  the  Ministrant  tell  you,  or  give  you  to  understand,  some 
time,  and  how  long  ago  (you  being  then  in  her  confidence, 
and  the  Ministrant  much  attached  to  you,  and  upon  your 
oath  were  the  facts  not  so?),  that  the  Producent  himself  had 
some  time,  and  when,  before  informed  her  of  her  mother's 
advances  to  him  ? "    And  the  witness  says  that  Mrs.  Geils 
hcnelf  first  told  her  the  statement,  not  as  coming  from 
Mr*  Geils ;  and  that  it  is  no  calumny.     Now  1  say  again 
Ihftt  the  Examiner  could  not  help  taking  down  this  story ; 
lie  was  bound  to  do  so,  according  to  the  interrogatory.    I 
•Ajr,  therefore,  as  to  the  conduct  of  the  Examiner,  that 
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April  26.  I  see  no  reason  to  say  he  has  done  more  than  it  was  his  duty 
G€Su7^0  Um  ^  ^^'  ^^  shewn  any  undue  partiality  against  the  party  by 
whom  these  imputations  have  been  cast  upon  hini.  What 
possible  inducement  could  he  have  had  for  exhibiting  such 
partiality?  He  was  not  selected  by  Mr.  G^ils's  advisers, 
but  by  the  other  party's^  and  these  interrogatories  coroe 
from  the  lady  who  had  selected  him  to  take  the  depositions 
upon  them.  If  the  Examiner  had  any  motive  for  shewing 
partiality,  it  would  naturally  have  been  in  favour  of  the 
party  who  had  selected  him  to  take  the  examination ;  but  I 
am  of  opinion,  and  am  bound  to  express  it,  that  the  Exa- 
miner has  not  in  this  case  forfeited  the  character  he  has 
hitherto  sustained  for  professional  conduct. 

It  has  been  said,  however,  that  Mr.  Anderdon,  a  respect- 
able witness  on  behalf  of  Mrs.  Geils,  wished  to  make  cer- 
tain statements  and  was  not  permitted ;  but  he  had  been 
told  beforehand  that  he  would  only  be  permitted  to  speak 
to  the  contents  of  the  articles  upon  which  he  was  examined. 
Mr.  Anderdon  has  entered  a  protest  against  the  manner  in 
which  his  examination  was  taken,  and  against  his  not  being 
allowed  to  state  facts  which  he  wished  to  state.  But  it  did 
not  appear  to  the  Examiner  that  those  facts  were  within  the 
scope  of  the  articles  upon  which  he  was  examined,  or  of  the 
interrogatories  which  were  addressed  to  him.  So,  again, 
with  regard  to  Mr.  Farington  ;  it  is  said  that  certain  decla- 
rations made  to  him  by  Mrs.  Geils  ought  to  have  been  taken 
down ;  but  I  say  that  no  such  declarations  were  pleaded, 
and  with  reference  to  the  14th  article,  I  think  the  Examiner 
was  bound  to  conclude  that  no  such  declarations  were  in- 
tended to  be  pleaded. 

So  much  the  Court  has  thought  it  necessary  to  say  on  be- 
half of  the  Examiner,  and  I  must  say  I  find  no  fault  with 
him  for  his  conduct  in  this  case,  considering  how  the  inter- 
rogatories were  framed. 

I  pay  no  attention  to  the  imputations  cast  upon  Mrs. 
Dickinson ;  they  have  been  drawn  out  by  the  interrogato- 
ries, and  may  be  true  or  false ;  but  all  the  witnesses  from 
the  most  respectable  neighbourhood  in  which  she  resides 
express  the  highest  opinion  of  her  characteri  and  their  evi- 
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dence  is  inconsistent  with  the  supposition  of  there  being  any     April  26. 

foundation  for  the  imputations.     But  I  must  not  forget  that  (j^-^  y  Cfeils, 

the  witnesses  do  not  volunteer  their  evidence  as  to  these 

imputations,  but  that  it  is  the  interrogatories  themselves 

which  have  brought  it  out    I  entirely  agree,  however,  with 

the  observation  of  the  learned  Counsel  for  Mrs.  Geils,  that, 

if  these  imputations  are  true,  Mr.  Geils's  conduct  has  been 

extremely  inconsistent,  in  suffering  his  wife  to  be  so  long 

alone  with  her  mother  as  she  has  been  at  several  periods  of 

her  married  life.     If  they  were  true,  it  would  be  supposed 

that  Mr.  Greils  would  not  have  suffered  his  wife  to  remain  at 

her  mother's  house  without  his  being  present,  as  a  guard 

against  anything  improper.     On  the  other  hand,  I  cannot 

say  they  are  absolutely    false,    because  I  have   not  the 

raeams  of  ascertaining  the  fact  one  way  or  the  other. 

With  regard  to  the  quarrels  between  the  parties,  there  is  General  con- 
a  great  difficulty  in  relying  upon  the  evidence  on  one  side  Ji^^'  folSwdr 
and  the  oAer.  We  all  know  that,  in  these  cases,  there  is  a  each  other. 
bias  on  the  part  of  friends  and  relations,  which  naturally 
indines  them  to  throw  the  burthen  of  blame  upon  the  party 
not  connected  with  them.  There  are  several  circumstances, 
which  the  Court  has  passed  by  in  the  course  of  its  brief  exa- 
mination of  the  matrimonial  history  of  the  parties,  which  may 
be  more  properly  introduced  when  the  particular  articles 
come  to  be  considered.  The  question  between  them  amounts 
to  this  :  there  is  a  general  plea  on  one  side  and  on  the  otheri 
as  to  the  general  conduct  of  the  parties  towards  each  other ; 
and  I  think,  as  far  as  I  can  trace  the  evidence  taken  upon 
these  general  articles,  it  cannot  be  said  that  either  party  is 
entirely  free  from  blame.  It  is  quite  impossible  not  to  see 
that  Mrs.  Gkils,  actuated,  perhaps,  by  an  attachment  to  her 
Irasband,  thought  he  had  neglected  her,  and  paid  more 
attention  to  the  members  of  his  own  family  than  was  con- 
iktent  with  that  which  she  expected  to  be  paid  to  herself; 
and  led,  perhaps,  by  the  consideration  of  the  large  amount 
ef  property  which  she  had  brought  to  this  gentleman,  she 
laay  have  thought  herself  entitled  to  greater  attention  than 
she  received.  But  as  to  her  own  conduct,  it  is  avowed,  by 
her  own  admission^  that  it  had  been  aggravating  and  annoy- 
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April  9a.  ing  to  her  husband,  and  that  she  had  ccmducted  herself  in  a 
Geih^GtUM  ™*"°^  ^  ^^  upon  her  to  take  the  blame  of  what  had 
passed  is  dear  from  that  passage  in  her  letter  to  her  mother, 
during  her  husband's  absence,  <*  When  he  returns,  I  will 
behave  better,  and  we  shall  be  happy."  And  although  she 
may  not  have  gone  to  the  extent  to  "vdiich  Mrs.  Colonel  G^Ib 
and  Mrs.  Nepean  say  she  did,  in  aggravating  and  annoying 
her  husband,  there  is  sufficient  to  shew  that  there  was 
ground  for  feelings  o£  anger  on  his  part.  But  when  I  look 
to  the  conduct  and  language  of  Mr.  G^ls,  it  ia  quite  im- 
possible to  say  that  they  were  not  beyond  what  the  language 
and  conduct  of  Mrs.  Geils  could  justify.  The  calling  his 
wife  a  '*  devil,"  and  a  «  bitch,"  and  a  «  bloody  devil,"  and 
threatening  to  '<  scrag  "  her  or  **  twist  round  her  neck,"  and 
to  "  knock  off  her  damned  little  head," — all  this,  which  is 
admitted  in  his  Answers,  is  violent  and  abusive  language, 
which  could  not  be  justified.  But  the  question  is  whether, 
under  the  circumstances,  there  has  been  legal  cruelty  on  his 
part ;  and  that  must  depend  upon  the  evidence  on  the  gen^ 
ral  articles  and  those  which  plead  particular  acts  and  cir- 
cumstances, and  upon  a  consideration  of  the  principles  which 
apply  to  cases  of  this  description. 
The  law.  I  have  stated  that  the  law  admits,  generally  speaking,  of 

no  excuse  to  married  parties  for  withdrawing  from  mutual 
cohabitation  but  cruelty,  adultery,  or  the  particular  offence 
alleged  in  this  case.  The  principle  laid  down  in  all  the 
cases  which  have  been  referred  to  is,  that  everything  whidi 
tends  to  bodily  hurt  or  peril,  is  a  sufficient  ground  for  the 
interposition  of  the  Court.  Many  acts  are  not  required ; 
one  is  sufficient,  if  it  be  likely  to  occur  again ;  and  it  is  not 
necessary  that  the  wife  should  be  entirely  without  blame ;  a 
reasonable  apprehension  of  personal  violence  is  sufficient 
and  words  of  menace,  creating  an  apprehension  of  bodily 
harm  or  injury,  will  be  sufficient  (it  was  so  held  by  Sar 
John  Nicholl,  in  Wettmeath  v.  fVestmeath*),  and  it  is  not 
necessary  in  all  cases  to  prove  actual  personal  violence. 
Undoubtedly  there  are  peculiar  cases  of  this  descriptioD; 

*  2  Hagg.  E.  R.  Supp.  61. 
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but  all  the  cases  may  be  resolved  into  this  single  pointy     Arui.  80. 
Dam^y,  whether  the  health  of  the  party,  or  the  safety  of  q^^^      q^ 
Hfe  or  limb,  was  endangered.    It  is  not  necessary,  as  I  before 
said,  that  the  wife  should  be  wholly  free  from  blame»  '*  for/' 
as  Lord  Stowell  said,  in  HMen  v*  Holdenj*  **  the  reason 
which  would  justify  the  imputation  of  blame  to  the  wife, 
will  not  jiisdiy  the  ferocity  of  the  husband."     That  obser- 
vation of  the  very  learned  Judge  is  applicable  to  that  par- 
ticular case;  the  expression  used  by  him,  of  *' ferocity ,** 
referred  to  the  particular  circumstances  which  appeared  in 
that  case,  where  the  husband,  a  man  of  violent  passions, 
was  seen  sitting  in  his  bed-room  in  his  shirt,  with  a  pistol 
OQ  each  side  of  him,   and  there  were  other  instances  in 
which  the  husband  administered  blows,  and  shewed  that  he 
iaboored  under  an  infirmity  of  temper*     It  was  with  refer<b 
ence  to  the  peculiar  circumstances  of  that  case  that  the 
term  ^ferocity"  was  used.    Other  considerations  would 
apply  to  other  cases,  and  where  there  has  been  no  infliction 
of  blows  upon  the  wife,  nor  the  slightest  **  ferocity "  on 
the  part  of  the  husband,  whether  coarse  language,  and  the 
application  of  abusive  epithets  towards  a  wife,  accompanied 
by  threats,  without  any  attempt  to  carry  those  threats  into 
execution,  would  justify  a  sentence  of  separation  on  the 
ground  of  cruelty  alone,  I  do  not  give  any  opinion.    There 
18  another  case  which  has  been  cited,  that  of  RoberUom  v. 
Rohertson,  and  all  the  dicta  upon  this  point  may  be  collected 
from  Mr.  Shelford's  work ;  and  there  can  be  no  doubt  that 
words  of  menace,  creating  a  reasonable  apprehension  of  per- 
sonal injury,  will  call  for  and  justify  the  interposition  of  the 
Court.     But  family  squabbles,  not  accompanied  by  perso- 
nal violence,  and  not  accompanied  by  threats  of  personal 
yiolence,  will  not  call  for  such  interference. 

What,  then,  are  the  facts  which  appear  in  the  evidence  on     Evidence  as 
the  first  eight  articles  of  the  wife's  Allegation  ?     The  pas-  ^  cruelty, 
age  in  Mrs.  Geils's  letter  to  her  mother,  in  June,   1841, 
*^  the  dear  baby  is  doing  nicely,  poor  little  thing ;  I  only 
wish  she  was  older  and  could  have  come,"  seems  an  answer 

*  1  Hagg.  C.  R.  459. 
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A^am.     t&\h^<  chai^'M >«he  8tb ^  arlid^  thaf  M^.k%{ti?%«' tkerP 

Hit  il^y  otb^^s/^Ml^gft^ML  k''th^'tifeYti^«di^-xi.^«t»9 

fkiftiiy^k  baihbu6k'dorHig  Her  i\\i^iX^^''^(^^itieMth  k^ 
dA^M'BdWaAf'W^^bb^^'^d  "had' iMh  x/fi^iiSly  rV^M 

he' i^eb^ed  'l!M^tfeitt«'^t''Qfti^'*HCnal^{i;  ^IkhijiHlien,^ 

d6Wil  to  Mf:«HU,4ki  SiJdUiMd.  'Red^^t6'tbWcbl^i6^ 
of  m.  Oens  ^ert'  tft  FAtejr 'ttiff{'  tfeitftfe  fieVfer  tUSSo^' 
Mr.  G^ls  beh^ed^'a  geK^kWkn'oi]'^t'telJi^4^tre;lSAeli^ 
Aeyei*  B^W'bii^'^ctttiflffy  t^^'pe^'M^  Hfiol^nc^' toili^ki>& M' 
tfrMigDi  s^i^^i^  tiiri^s  he'^V  b^  itl  k  great  fiaiB^bit^ia 
^;  '^iMl^UedM  Him  mA^  ti^e  6f 't^  abiisik  Ikngdii^'fiy 
Vi'^,  Uall  her  (ityp^i^riciiii  tiai^^^, 'kWd'We'^r  at''^ef ;  Biit, 


df  th^  qti'at4-eW/^  ThrCoutt  id  tilit  ttibUtte^tft  take^Wttib^^ 
o^tiIoh'Ji^t8tb^6  <k>ndtlbt  bf  the'ii^y^^^ 
d6t^&  aHc^^ce;'  ^  ftr'Js^deai^  h'els  a  j^rt}^  bf  MH\  GeilsY 
hfe'ia^'eiri|>1c/yed  tb^Uti^  ev1d^c6"a^aWMrV'^ii^,a^ 
although  at'Btre tittfe  li64i^a^ %are^t\^  in^'jimilrmi'^W 
hirh;  laiferlf  kie^Msifl^red  thiH  *Mr;'be1ll  hi^'b^ii^^' 


Ai^'Hihlr  aba  ^k'kiitik'caxcnot  r^lifix^dnm%^iaeh1^'W 
M^lke^y  Etuma  Webb;  id  a  witn^ks  of  a'diff'ete'niidescripi' 
ti'6«;'^aiid  r^see  'tib  r^a^oii  why  fhe"C6Art'i1idyia'iio6ifely; 
lypbMei'V^she  se'^ms  to  hiive  depoWfl  ^th  yfaihiei^'faa 
there  is  nothing  imputable  to  her.     She  was  undc^^ouse- 
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maid  at  Farley  Hill  until  Aprils  184S,  and  she  says  she  has  ArmiL  26. 
heard  Mr.  Geils  call  his  wife  very  bad  namesy  such  as  q^  OeUg, 
*'  damned  bitch,**  when  he  was  in  a  violent  passion,  and  that 
he  has  called  her  '*  devil  *'  when  he  was  not  apparently  in  a 
passion,  **  but  only  sulky  and  surly  with  her/'  But  she 
was  not  at  the  beginning  of  their  quarrels.  I  have  no  doubt 
that  what  Emma  Webb  says  is  true;  but  she  cannot  speak 
as  to  whether  any  provocation  was  given.  Elizabeth  Walker, 
a  servant  of  Mrs.  Geils  at  Dumbuck,  says  she  did  not  consi- 
der Mr.  Greils's  conduct  to  his  wife  was  what  it  should  have 
been;  that  she  thought  it  *' tyrannical  rather;"  that  she 
very  often  heard  very  high  words  on  his  part  when  he  was 
alone  with  his  wife,  and  several  times  found  her,  shortly 
afterwards,  in  tears;  and  that  on  one  occasion  she  heard 
Mrs-Gkils  say  **  What  am  I  doing,  Johnnie  dear  ?"  But  she 
was  not  present  at  the  beginning  of  their  quarrels,  and  can- 
not say  whether  any  provoking  language  was  made  use  of 
by  Mrii Geils;  but  she  says. she  saw  no  personal  violence, 
and  she  never  heard  the  threats  which  Mr.  QeiU,  in  his 
Answer,  admits  he  made  use  of.  Mrs.  Dickinson  says, 
that»  during  the  period  in  question,  she  cannot  say  that,  in 
her  presence,  Mr.  Geils  offered  personal  violence  to  her 
dau|^ter,  or  addressed  to  her  any  epithet  of  the  coarse  and 
abusive  character  mentioned  in  the  8th  article;  "in  my 
presence,**  she  says,  *'  he  abstained  from  any  such  lan- 
guage or  conduct  as  that,  but  I  thought  his  conduct  to  her 
generally  shewed  an  indifference ;  there  was  none  of  that 
attention  which  a  kind  husband  ordinarily  shews  to  a  wife, 
and  at  times  I  thought  his  conduct  towards  her  was  harsh 
and  unkind;  he  would  make  sneering  remarks  to  her^ 
remarks  disparaging  of  her  sense  and  acquirements.  I  re- 
member that,  at  a  later  period,  I,  on  more  than  one  occa- 
uaa,  when  he  was  quarrelling  with  her,  heard  him  call  her 
*  a  devil ;'  but  at  the  period  1  have  been  speaking  of,  and 
generally,  with  the  exception  just  named,  he  was  guarded 
in  hiM  expressions,  and  in  reference  to  no  period  am  I  able 
to.  saj,  of  my  own  personal  knowledge,  that  it  was  his  habit 
to  apply  to  my  daughter  expressions  of  that  coarse  nature 
jiMt  tuggested." 

VOL.  VI.  T 


GetArTcfdA.  ^^^S"^^^  ctU^ty  has  b^n']^(^  on  thi^{MttUf  Mr.  Gtili 
t^ardif  Iria  WH^,  ttiongh,  nceordhig  to  his  own  aidniMioni 
he  made  use  "of  expfessfonstowardi^ 'her  which  are' most 
di8^acet\il'^'hhtt',-^eie|^jreMioti«  mo^Uilbtibiii^eiflixl  bplthtts 
ofBr'ttio^'bpprohnous  ^ntiMr,  for  whi^  ihete^c$an  beno 
jiiMiBtatJonf  ^ilrMteve^';  but' this  flAllft'tlhiMt  <»Megal  tcvildtj, 
iM  iM'fAr^'tlie  evidetlbis  up<Ml<>thfy«rti<:l0goe8j  tbctelis 
tfothingf  p#dVi^>>ii^hich  atttounu  tO'legd  iertielcyt  tiiiere  ik 
(ioak*8e  IMdahu^lf^lttti^oage  lavikhed  upon  <llftw}ady  b^'lMl 
-htysbtodf  btitn6thfn^  ^hldVtaHsO^iotf'Ae  G»«iVt<|0'ikttfll«> 
#i«'6«r  h^litehaU;  anfd  sep^^irte-be^  ftom  her  hiMbkmi.^in: 
'^^^m  vA^  9tli >Artide;  the  only-^idenbie  is  that;<^  JPiHSm^ 
|f(fi^;*whb  is  afrieVid  of  Wfebbi  «tid  whowAk^drkiffgatMii. 
lM^k$!6boh^'hdti9e^ttit!i^thfie;  «nd  h^  doel  hoO  n^yplttr  l»^be 
'it'pMb^  with  the  beM  6f  *chanC6ter^  dnd  tfndispthe  oiiicini» 
itllh6esh^^Hi^ol'a>witness-to'be1mp)i<(itl«^  tetied  opotti  But 
Wftei<'4i1]/Wh6t*doed%e8ay?  '-^^I'^wi  Mhr/ Geils'push-Mm, 
f^lsitiio^tiie  ro^ftn  thr<mgh  th^c^p^  dettf ;  they  came  mi»tle 
tWtk  «6i^her ;  'Mr.  Oedls'ftppebfed.to^pQsh'  Mr8«<Mfe  tmij 
6r^At  him ;  Itf'did  not  applen^^'me.  t\m  he  pttsbed^heri  vio- 
lendyi 'iroi'*I>thought'at  firMitfwasbtit^pIay^- buttlieinnct 
^oMn^nt't '^nd  it  was- not; ^ for  I  heahlMr.  G6ih  cdbM^ 
Geils  •%  dflihined  bitch  ?* ' '  therefore,  it  ap^yelura  ^o  «ie  thtt 
th^'ikf^tn^s^ils  tb  eMabU^'thlf  faiBt'h^iwaft'dilled'rt  ptvmv 
iiiM^]^i'  tbirt  Mr:  Geil»  "pdfihed  his  wife '^violently;"  I 
thihk,  m^  iUk  flMiele,'  therelore^>  there  is  no  proof* ^f  legal 
^^rueltyy  **'"^  ■***''  ■       '"\  *  ■  '^  •■'      :>■.'.  i"    .o-^'j  ^i- 

'''''Oim!he'46th*&rtf«;le,>three  witnetoes  hAVe  been'i^lcaiMned; 
^izab^th  Btehmei*i  Miis.  Dickmsdn^  and'Mr*  FkringMli. 
Mi^l'Df^kihson  says  that  once,  whilst  the  WM  all  Dai»- 
biick,  bfer  dai^ght^n  in  the  middle  of  the  night;<l#ft>  faff 
bUxrl^edtooni'^nU  took  refuge  in  hers/  imd  remained  thefe 
tficf test '6f  th^ tiight ^  *< at  the time-^e  s6  bamt'to  mif^Ae 
'i^s/^trhewatf  crying  and  in  agonies  of  grief)  ><clten)llKtmaf 
bf  soth^  '^treme  in-u^ge/'^the>  patticulA»s?>of  this^ocNii- 
'iA&lht'^fie'  COUrt  has  no  means^-of  ascerUuaitig;«'a]id,iio 
^unds'tipon  which  to  form  an  epinion^*^'''  the  'particulars 
6f  Whii^h'T'do  not  now  bear  in  mind,  whieh  sks  deacnbed 
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honelf  to  have  just  met  iwitb  from  Mn.l^f^ts.!'.  <  ,0f  what  Ai>rii.26. 
nature tkis.i]]Hi69g«:W4S,  tlie  Court  is  l^ft iUiignocRpc^Mit  q^u^q^ 
coukl  not  be/Aoy  personal  violenca,  .Qr.4|be  p^iica\ai:^)V(jQ^4 
not.  have  left' Mrs. JDickinapp's  miBd«,/'.' iSbe^een^^^quit^ 
lerei&ed  at  bim^  4Pd  Irhad  the  gre^^^t  p.<^J|)le  diAicaUy^ip 
soothing  ^her**'  Jipw  can  the  .C(^\irtjGiay  what  tbk&w^^rr- 
whether  it  .wias; personal  vipWnoe^  or.  atiMPJy^<.)4^gMW^ 
«hicb<eccanoned  these. t^acs*.  fOr  thre^tenedflfe^^raljoi^  ff/^qa 
hes^biidreii»  .which  would  bfnabjiecli  toidiQerentf oniucMvr 
tianslrom^pecfooal^U-usaga*.  MfrJRairiiPgton  fW^,9^  %,^i|i|; 
to.  the.parties  at  jDumhuck  fromthe  lSth<tQ  tbp  28r4«8w- 
tember,!  1843*  He  says  he  ia  in  tfa^  habit  pf,  l^^epipg  ^.diaFIb 
and  he  apeahs  to  iboae  dates,  from  his  diarji^;  He  Rsyp  ithe 
bcbaviour  ;of  Mr*.  Geila :  (with,  whom  bA.  .was,  ii^fanciately 
ae<|aaiatiHi)  to  hia  wife  waa  very  uAMnd^  in.fact,  hiivMt 
waa  aiade'.quile'mi9era]i>li9> by  hia  repeated  q<¥i}iqeW  witb.^nd 
iU!Ha8aie.«ffher.;  be  was.ooi\tJQual]y  finding »i^t,withrb^f 
aadraihreiial  times  he  put  himself  in  a.|iasai<«ir,wdth  bcciwl 
afenaediherbefove  him;»  and  it.wss  always,  ^withpiktwy^uffi. 
cienl, and  Bonetimesiany  appsur^ty  provocatiG^.on  b/9r,|^a^. 
<^lresnanber/t'  he  aaysy  ^*.when  he  abu^drtb^r  sbm^fuDy 
fin*  a  loDgifthne,  men^ly*  aa  itappearedrfbfpa^seih^'^adihfen 
ap4nldieilliS8ery.«nd: had!  found  ,<we  .of  tha,QbQdr6m<^PftUlg 
hrfeving.forbraakfasU,  Mra«(i^eils  didnwbat  sbp  cot^,^ 
pacify  UmyiteUing  him  it  shoald  npt  happen  agaiurjj,butJli^ 
ivent.on  walh  his  abuse, for  some.timpi,  sw^qarii^  and  bbnt^ 
ang^ibe  op«^Bonly  did  3^hen  put.  out  eithw  with  hf^  ox  any^ 
body  else.  Mrs.  Geils,  as  in  my  presence  she  told  M^tOeila 
Afr  atiaaUff  described  ta.me  a  rseriw^fsPfiolV-uafige.  and 
abiiae»:ifor  the^  most  paxt,  of  vecenti/pccunrenoei  whji/^b.  fl^e 
aMft.she  had  eaperiqiiced  fr,ainiA(r..Qails„.at  DpmbMok 
prin^ifpJlyi  4i»d,^  fwhiqh  abe  complaip^  hit^djb  l.pfj^ 
'qail^  iHirfr.rlhaty  at  thf»)rtime.I.  was^ait,  DMmbfH/cV)»  onrt^ 
aMifiPii  rafenred'tar^ahe^waB^  Yiery  fond  of  kv^t  ithaughj|pf 
jaiiBjgil^watedtheejlike j^'dog/'  l.abPuldJik^  to.  bave^i^ 
mum  Hftinant  ofiwhat  the  euct  nature  of  the  treatm^l^jv^ 
ApJNiiiotdnMigatoryp  he  desoribes.tii^e  pondupt  pf  ,Mr^,(:^ei^ 
AnfUijwi^  m  *^harah,  tyrsuouiicaly  cruel,.  a]7d..bfMtal,^';„):|^t 
g«aeral()terms  j  no, pa^ti^rulars  9^^  ^ted  a^,^^  tbe 
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A^Eit/ff^     «bnct  naMrer  flitel  xh»criplion^of^th6%rottntoDt>  ani/Uie  iqiMli^ 
fiwTTlM^  ^v^wlifither^ittwas^iersanal  violence, anumiiliii^tp'legti 

f}rTTtierlltlitBiljcletfefinri'tc»*>d«^m6ta9i^^ 
in'11643,  (wlitfi  Mrs.  DicUmoti  Mid  ber<dmi^hter(kfik>Dbtef 
buck,  and  oerUdnrlei^^newMfifl  aff<t>0uditQibaverhetsi^iiMdf 
mis  oft rwhen/)he|st were .^oingf  a77fl|^•rt  Slppn^fM»  J^iAicWili 
nvknefiD  fatfi/ibMni  esamincNl^iMifjdh  Jtbat  p^nt^fOfiJSfbuiGfiiA 
Atisirevsiwseitiott  Jtead^.M^^^idHeteriftfOq  evidBtioe.fi«fM 
diis  purf^f  theftaee  biit  teaiift9i]Brfito,.a»oii1ler3n9gai»«|i  aA 
^«asedf>tb  Mrs.  MarjrGaiaiTAild^^he  pdaitit%iltovii'4kfli 
any  tikbiespreai<m  w«a  vafd^bjr  her  siki;^  andrfbdaroiJCfb 
attr  aRjaiifenti9n«f(  >It  as  aaid  ^hatieheaa.  deafy.'fkfdtaoay.iMl 
hsvisj  beard  kf^  if  aoyJ/tfae>  Gdurt  btfaijaa  ialbrrinitmiiraft^  aH. 
JbdiheJintevrbgat^y  i«  i9.8ii^e8ted  tbatii  ptrtoiMnied  Jadt 
Ariidelaan<'i(0inc0i)dead)  [wal.fsMsenton^ that mceaakniiitail 
made  a  fvdUialaryiaiflidaTitXvvMcb  4v«l*  pradao^)  thatiaUa 
betfiid<tbq  eBpneaaioii^  fIfBbe>didito9^atiido|ild«bteno|>MNi^ 
and  thdtefoM  this urticte  i8«WogetlKr>iMpseTfd»»«isdr.fMiv 
afeitbe  evidende^of  MrafdHarif  Geila^gaea»^  iar4|bpro90dnR>.**l 

lAjiAmefdegKeai&nilafinrtiineithatdlfifaaftaDytaa  itifiniOj^|HHi 
iooiq^rttribiive'been  faiP>ailpd^f aad-jnAoAttrftiieoieir TpUil 
tidn  Icaight  toi  )bave'bai9B  nflfbrde^jatrtd  thbr.appMMttieaili' 
tiie  6ind8rto.tlieir»jaultteK|>eiMbture.  ^fihets^yftdtieuooaipelM 
fadD'lb  defray:  thairhcfle  ♦elyiyfe  df  ifeBr  odgimon  jyptif  ditto 
out'iof  bcr : 'separate* property  i)hnU'^BlSiMJDL^M^i\i!^kMim^(mi> 
^ttAtfjT'^^iino  tbreataoTTioleivtieximaaaioiiavvtre.'uatd^^pnf 
rA^  ftipen>  ter  jto  >  yi ve  ^up '  her. » pfopflttyi  j  i  fMra<  iBialrMiiiii 
^ys'd^  h'had  been  arraii^adadMwteiLthfltntfiet/dirarlQaii^ 
^oonteapenditafre  Should  lie  paid >bnii  titMfSiQeiWfi  mM 
purae/  *BM  sbiBfe^tored  at^tiiat^iBaa  <Hpon^tke  wtteiptfuiiAfi 
portion  of  her  <prdpeiAy  <<^ loonaei^ng^  tei £oitg^ine  M^  GWb 
fi^jan^adultbiDiia  •' cannfeetMSii ofibir tviiickl jBhci{liadi(dl{^ 
Cfli^ered;^'  and  tbat<  iiHicte  ibey  yjiore  af  Jiec  jieftse,  tfw  lajtiA 
etf Jtbei0-Jo|nt cixpendi^iHscl ^was  paid>  diit<iof  .befojdangfaterff 

fet)««td)inodDleki  iBbft  Ibiire  i$0BOtl4DgLindi)ttja6tA 
of  legal  cruelty. 

TJbfvjxgj^t, article  charges  an  act  of  yic^^oe^  at,j Jirt^otBon's 
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irritating  and  provoking  manner,  he,  ''being  wosked'vp 
lntoi«>«te«fc '  b^'gVMl  '^xiriteiKieQty '  took  her  by  the  hrmt/  knd 
toldUi^'lio^^doiviii  oti  ^her  rknetif  «bd  i^ad'lier  iipHfefhl 
Tlmiark»«b(iiit4iis.rMMion8';  iqion  wkich-dievat  tone  knelt 
«tow*iptfad  vUd,  •  If  retract  ;"•  btfC  he  -pofiitiTfAy  f  dMek  that 
Mtap^antfalherh)  H'sivaJj^mlNineri  or  utedTorafc  txrmalK 
herrgV'dobm  upon  her  toees,  orihatv  aB  hernewTeeollectly 
hm  ^«ed  «iiyi'^hre«l8,  or  behaved  furiooalyv'ri  r  'iiJp«i  tfab 
inttclev^nAir&iDiekintoniaiidiMp^iFaHiigt^  haVfe  ibetai^ea^ 
iiilli6d)di8UiiiRP!o£'whoai' wiisi>prt8enir  at  tho'^eflhe  ^ 
)Mle'.(aiU>piaee  ^iand  Here  iia  anotbetl  chai|^i  agahuik;  tike 
BsainiMarVildiat'te  ought'  to (baJire. taken  dowa  the  dedans 
tk»  kuggeateditcr  h«re  be^n>jB«de  b^.^MraiOeUstoiiMd. 
iWiiigtoii'  fwemii  ^fadOi  Jfifn.  Geils'i)flQ6thcr  <  was:  netr  trith 
lltaiiiit  lUoUon^  Hotel  f  Mr.  f^ringtaiy waaidMre  dn  is 
iluikc^ithetBi^  'botdde  deposes'  that  hev.waS'Qet  pcestatot 
mf  pkix^t ther Oipwacti#tan j'Blids  aiid^-  ho^ever^.lhdt  fthe 
EMufiwp->paj;hty  tsohave  taken'  Sown! /a  ^dedaoitioe  jiade 
ID  Aiimc^livi' Ariiigton>/  aft>  )the  •  time^vbji  Ifatt  jGeilstiilBut 
#faeK4eritbls'4n(<:|lierplea£fWlt<  isf-sdid:it  nraitrjlia9r»ik«eii 
hiiilithrtithe^rttenwiff  t0>bepPBwed  byjthe  d^okraftMi  of 
MrabfAeiiiTtptMflr*  FiurhigSoiDrlitit  when  a  deckratitqiuof  this 
kibdr|ii<*tO'db6vprovMy  it>>ni6st"^;pleBijtedr<U>>enhhki  the 
jBliMiia party ^ laarmtt^aa  Ae tComt^Ito  khewi  irhat  this  dedai 
Sttiasr#ms)3and-tlit}tinifl(aiad  iDanqer<in)whtci^>iti«iMtDiadbk 
iof|S^^ibf<i'W'^l>|r«fi^i'tke^onl7i>que8tion;f«aiii^  whethecitke 
dMMbtUiviMiichr!wae>-p)eadedy  •wavrsnade^fidceBfe'f^/dlsfoi 
a»lMHdiedAidg<^Jof  the  ^tSoAahilory  .Oomt  wa^  of  opinkini^ 
Am  klUid^ietUectai  ittuleinerfyilsi/Acte/il  waardfrn^antnuy 
«|itiitaJtl''^'B«t-tefe><|ioslcdantii^  ioriaiijrthiikgvf'thRiuif 
ihf&af^i'jdei^MMKm^itiivpleaded^  andi(thcipefoiietI.«ttf<af 
aphifartharfgthirfifanananferiwagswit^bopnd  tO'tak^jAownmnj^ 
iUiIgrwtt<^:l!ifkjeteibtmaylpade  t)^  Mrw'JFWiniftbn.atar 
drtlflsiMkctiod.  1  fitilt  rbere  in  this  partiqnbuttpi^iof  the 
«MsdiafAe(ttafatiDnfOMghlt  notrto'have*l>een«takenfdd9«r|bgF 
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AV&iL  S0.  the  ExBtnin^r;  ^as  ia  th^  verymeilt  ;«rtiol^  'it)  is  (dcadcillllal, 
n^aT'^Q^g^^^  heT'  return  to  Farley rJHiUyi.^Iri.GeiU  klhalDsedfilifcbtt 
mother the'violeno^iwiith  whichahe  ImdJtMttpiieTGoualy  betn 
tvteted ;  I  <so  -  that  •  here  is .  at  'jleekratioiTrsilMiicaily/phnJaL 
How  then  can  itibe  a^tdthat  itiTBatiie  duty  6&iib0*£xte||»4 
Bar  to  tqkedbwR'adedaralion  <widafa»Win(!^r|i)eiid04d-i({  nirf 
'  Mro.  DJcku|8oii*s>evideiiceiast6  tbisijpaijt  joG  tJbetttteids 
precisely 'thetsamb  as  upaitf<the?oth8riofx»M(i|fileaiyin9itlril 
Coort  <oi  eolkctiasiit  cad  the  aot^Mi  bCM£i\Uuaagtu  }tf^|«il 
or  almost  iiiMDediatelyiafter 'her  retaifn  iti>  qiei)  knyriflMgiitii 
made  a  dkdlosih-e.  tto  me>vt  amae'M<*uMage,iiickne.^mAtmciil 
vnbichisbe  fetatdd.  herael^  to r-hiayi »e»pfeiieo<ted  ffronrtilct 
Oeik' [while*  at  Ibbotsonfa  Hotel  liogether  tor  ih^idcoiaMb. 
Skte  ooeaplained  ofrfbiif  treatmeM  refijhfV(i»»  thetnfaitttaBll 
tektoBi'  ^1  v^collactt)»  genecalMpavtieukririof  tdbuK^^lWii^ 
complained  of  by  her,  and)at.dQ|cinbedito.niejbjiihito'<«t}tiMf 
tim^r  i  Bul-sbe  doeamet  detail. whM. those. paftieuliife*aiilF£re. 
Se:  tha%  >although  i there  might  ibaViei  beeni  afoertainrtlegHiifof 
vdoleace  exerciseA  onittbat  eooAsioal(  it  wBa;nolt'lQfot^tfcfaHi} 
so  far  as  the  Qoiirt  can> trace;!' on, teiAhe  fxteeftj  "pUftlBdyyi^ 
as'tok  amonin >  to  legal . ct deltya  Mes. :  >Dtcki]nbm  Aik9^\mj^ 
B^nnvtbiftarticlevtbBt  she.mas'pteaeift  st  ^**(d^eadfiil  qiov 
p^''  between  t^e>partiestivhilei.lt]iey  were  rail  F.siek{^jHidl  at 
tliat'  tiase  ;J*liiTieYer\KajaM'  aaw  Mr«rCreiU  to  fiondpidBely 
loaeiiiiimBelf  aa^ieidid  on  duit  ocoasiom-T'jtX^fiMCgefeheiPiitiia 
di6pii)teA)dgBii^  'boty'hiitfaeoompse  of  riUiiin|t)da«gfaMr-iniBii 
some  auggettioniBbmt>a-B^paratian  betiweenflbeniyadteiiqili^ 
rary^not^asl  understood^ 'd  finai>  'separatief  .h  iShar  aiatadde 
bim  4>efore-«lie,  'inoi^e(iluUy/aSid>decidcdly<tihanr|IiiHUbm| 
witnessed-befbreyr itke  grisat  mBbfa^pioesai^whiBiviwiMicnsBd 
to*  h»r  by  >  hislgeneml  tTeHtnaent  lof  ikcri'  'andrlisiadr,  Qha>€dyd 
not  endure*  it  9  cthat 8on»!|hingi  thuattbe^donelxan^^aifakiitbai 
proposed  that  temporary 'flcparatiaD*  uBheiirbpoteLifiJditt 
thdt  be  ahould^rctumio  DuadMiek^iJclsewifacireyoitoa  detm 
berselfi  <awi  'the  cUldrenjf«n  a  time  at  la^  hM$e,itibidm  wtf 
ohargeji  •.TathbiMr.rQB^lBfefascd  ie  asoedeu/  'jAXiHt^nnsot 
tion  of  >the  fiFopoecd  arradgeMent^  i^ie  .fleWiantdi  iinoMt 
furious  pasaion,.  and  swore  1  at) may  daiag]ftte^imGiil)kDniblj9 
teUing  herthat^  in^icaseiof  a  aeparabkmi.^hfe  «roBldrliBiveitte 


(MMitsA/u^fhut .'  hetfrwB  detsmmed  not  to  letiktirrfasve  this  ArtniiL  20. 
diiibckr/'*«MliI  rteollectt^arUctilarlyhib  uftingrthe  eocpretu  ^Lj^rT^tj^fji^ 
MRJ  /oiU'l3iali«iaec8simii  thati^ithe  children  •  should  ■  nevev 
darkenqyiiar)ito«ll|er^8  doaats  *tagtanj  "  ■  'How*  is*  this  to  be 
]iigt^.4imAfd  VI A)  8c|Mamtion  ni proposed ^  the  justice* <*f 
this  projieU^JVfry  .muchidbpewib' upon  i  the  whole  iprevious 
eDntect:j#0  die  ]pM|tie«lJ  i'  am  'not  able  to  jud^eiwhether 
lM>rg^f<wi>iatijiw>.igpannd  'to  iobyect/  to  theichildren^being 
brapigfat^ip  wilhiMiisJ'Diekhianiii;  but  the  chfldren' eeem  to 
hnrft^WbivithQ^grcrit'ibone  ofucodtentioti  ibetwetn'-tfaetn  a* 
thw  tl«e.oiiI>by3|p  meiiss  intend  to  >jastify  Mr.  Geiia  inthe 
aUnneriiti  hsfaacir  hp  condufeted  hinaself  ;.buti  aifrnilt  yet 
fUe^  torjfind*.  dny thingi  iin*  <  ihi t  •  conduct  which  j voiUd  j  uatify 
IkmCAirtik  ssyivglthat  Idunrothms  been  sudi)in»cij^>on  kfo 
pil^«il''W<Mld  teiataaHjaiBentenoexofl  separaiioibbet ween- the 
pittka'fidi^dedrupOik  thstjgiiaundi.  r  <i  />: 
•'fni^1fllcb4nicl»"pUdlilsl0otidfict  cmithe.partofiMr.  Geils 
l»faid|ftiUieWG«niibe>'iib' doubt,  if  proved,!  would^eatoUieh 
riiifdhiii(ge  WJqrnehy.  y  Mir;  Oeile  adntaits  that»  when  much 
purfaiad^tf  berway,  whenquarreliing  of  offended  with  iMra. 
GeisydnhrcntkreafceflUdte!'*  scrag  het/  or  *  twist  rotund  her 
nadi^'uitfU^Miittck  tiffjfaar  dapined  Mttle<  head/ jot  used  iwords 
to  ffaddefUsle^  bitiieisBys  that  If  iradDexpiessions  were Auade 
i|kliiA{ha(t  of  the>itoothfenti-witAiouftiany<meaiiing,  and?  were 
tHta^ditBmpHk8idered>>And  tueated'l^  histwife  f*  'he  adoHts 
lkitrf«iwiB^>o^rBiM!h  oceaskms^'When  provoked  andiii^ 
to^$»9law«idcred'fatf)  to  quit<the  roon^iand  if  not  readily 
cMy^d^wbffld.  proceed  to  put  (but>ciDt  ;pnah)  herout^  ibs 
gMd^RBdb  IpDSsibliEl^ ' abd- 'bob-  by  main  foroe ;  he  admits  that 
iMaoold-oMii.iitsiat'OiiiMtB;  Qeils  occupying  a  separate 
hhif »uiU#i  AA'tlks^'hdnl;  almost  idistractedbyj her  cDDtinaed 
tniligiiag/bamdidivitatingi' language  laadtcondactv  he  was 
njii  fii  tn]jiipli%ndlii  retire  to  fak  own  room  And  desire  her 
HHb  fislioiieiMliHtjand  waeteteoitibliged  to  leave  his  bed  ib 
^.niddle.  oiitkd  vii^bt,  and  retiretto  amotlier  roomy  :in  order 
the  vkftenoe  ofilier  temper  ;r''ulnd  ike*  clenies^  the 
lof  th&iarliele.  No»  Mo.  Geils  admkf  the  iise  bf  Ian* 
gtijqafifiaMc  'undeubtedlyy  language  for  which 
iHglVriHbfito  iw  jAstificwtaon  pr  extenaation.    But^heiaiiys 
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ArEiL  26.  these  expressions  were  used  <'  in  the  heat  of  the  moment;*^ 
GmU^GmJlM.  ^^^  unless  thej  were  followed  up  hy  some  acts  (as  pleaded)^ 
they  must  he  considered  as  only  words  of  menace,  which 
may  have  been  (as  he  says)  uttered  in  the  heat  of  the  mo- 
ment. But  there  is  a  circumstance  which,  as  appears  to  me. 
might  have  been  proved  by  witnesses.  It  is  alleged  that 
**  he  repeatedly  said  *  he  should  not  end  without  leaving  a 
mark'  on  her/*  and  that  *'once  he  laid  his  hand  upon  her 
throat  with  such  extreme  violence  and  passion,  as  to  put 
her  in  great  and  serious  alarm  for  fear  of  being  strangled,** 
which  he  denies.  Now  some  witnesses  have  been  examined 
upon  this  articlci  and  amongst  others  Ann  Wigley,  who 
lived  in  the  service  of  the  parties,  as  nurse,  in  1844,  and 
she  says  she  used  to  think  Mr.  Geils's  conduct  to  his  wife 
unkind;  that  she  has  heard  him  speak  very  cross  to  her,  but 
never  heard  him  swear  at  her,  or  threaten  her,  or  anything 
of  that  kind ;  but  that,  at  times,  at  Dumbuck,  Mrs.  GeiU 
was  unhappy,  but  the  witness  did  not  know  the  cause. 
There  is  no  proof  here  of  personal  violence.  Another  wit- 
ness is  Mary  Baillie,  who  lived  with  them  as  nursery-maid, 
at  Dumbuck,  for  three  months,  from  December,  1844,  to 
February,  1845 ;  she  describes  Mr.  Geils's  conduct  to  his 
wife  as,  <^  at  times,  very  unkind  ;'*  she  says  that  he  was 
«  very  often  passionate  to  her ;"  but  she  "  never  saw  him 
use  personal  violence  towards  her."  Upon  interrogatory, 
she  says  she  was  not  oflen  present  when  the  parties  were 
together,  and  was  never  present  during  any  actual  quarrel 
between  them  but  once,  when,  Mrs.  Geils  having  held  an 
uncorked  smelling-bottle  to  one  of  the  children  to  smell« 
and  the  child  started  back,  <<  Mr.  Geils  flew  into  a  passion 
with  Mrs.  Geils,  and  damned  her,  and  said  if  ever  she  did 
that  again,  and  he  snatched  the  bottle  out  of  her  hand  and 
threw  it  into  the  fireplace,  and  smashed  it.*'  This  is  all 
very  violent  conduct  on  his  part,  flying  into  a  passion  and 
using  violent  expressions ;  but  there  is  nothing  of  the  nature 
of  actual  personal  violence ;  nor  can  the  Court  collect  from 
all  these  circumstances  together  that  she  was  in  a  state  of 
alarm,  or  in  apprehension  of  personal  injury.  But  the  ex- 
traordinary part  of  the  case  is  that,  if  the  circumstance 


plMted>(«l  title  jl^d^oc^fi^a";  itimt  im  ofnMli^QjriE^^     ili)RllV«G^ 

aguti)0iAkei'4cll4M'j(e'><M'  pei^M»iiifr^&1l0lf<^;  id^fha'*^&yAiium^ 
Mi'dMAeii^s^Aal  -^^mi^  (A^r^iHl,  ^\^^CMi4  didmm 
y^^thts^Ht^'i^^  kr^r^  «i^^€'t^^<M^oA;>H  Mr.'  6Mi 

l^<eiilbli&^^^ir)itM/bii»,  ltiyit%  Ifeld^lf'a^lf  With  l^if^ 
tMtt^Mlfd,  Mii^eh^di  kitmi^M  %fikLi/ffingi[%wif^ih  ilMf 

^to  ffiifceW^iM  iBt^hri^di'A»r  fari«a^tirttat'<Al^^(GNi41# 

fiM^liif%  flp^HPully^ttt  him."  :  M^;D^kftnotl<9  a((6i^^t'«»^ 
liiMlMAlHy  aiffefii'Tr^  thM  She  dfepMiM'^that  iilfe  imr^feir 
d}fi«%#yiMMt  l^ic^lld'a  Ifottv'iind  Mr.^Gr^ils  g[ol^iiftiCid^4^ 

ffh^>'GF4itt'4'^fcrMf#»^porf^^  told^'hbr  Arte  'titMtitgf} 

tffiifeaiflafiid^ft  tM  sirtf^gM^fihe  cuvr^tirfcfld^of  <ii(  ftfa^  lUd 
t^^'  IM^  michi%i^'«he'  fbii^ftf  li^^ibM  ii|i(di4g^^'^ 

4k^^i  ttMim;  Quk  sWrnaiMi^  ^t^mg^  u^wi  i^tidif  ^ 

dU|feW^Wit  ^t'  tk  o^dtija; Martd  fott^d  'hei'  ttmch  Agitated; 

VOL.  VI.  V 
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April  26.  One  of  her  hands,  I  recollect,  had  got  torn  in  the  scuffle,  in 
Oeilsv  OdU  ^^™®  ^^7%  ^^^  ^^  bleeding,  and  the  hook  of  a  golden 
ornament  attached  to  her  waist,  called  a  Chatelaine,  was 
broken:  the  hook  was  thick  and  strong,  and  could  not 
have  been  broken  without  considerable  force.  Her  dress 
was  much  discomposed;  I  recollect  observing  that  her 
ruffles  at  her  wrists  were  torn."  I  must  say  that  this 
account  of  the  transaction,  given  by  Mrs.  Dickinson,  differs 
very  materially  from  that  given  by  Mr.  Geils  in  his  Answer, 
and  shews,  to  my  mind,  that  it  does  amount  to  an  act  of 
legal  cruelty,  and  not  only  so,  but  it  throws  a  very  great  light 
upon  what  took  place  before,  when  it  was  not  possible  to 
An  act  of  prove  an  act  of  violence.  Therefore,  I  think  there  is  enough 
cruelty  proved;  proved  upon  this  article  to  hold  that  Mr.  Geils,  upon  that 
occasion,  was  guilty  of  an  act  of  legal  cruelty,  which  would 
justify  the  separation  of  the  parties,  more  particularly 
coupled  with  other  circumstances  occurring  when  no  wit- 
ness could  be  produced.  I  am  of  opinion,  taking  all  toge- 
ther, that  there  is  proof  of  an  act  of  legal  cruelty  by  Mr. 
Geils  on  the  22nd  March,  1845,  and  undoubtedly  the  Court 
would  have  been  in  a  situation  to  pronounce  a  sentence  of 
separation  on  the  ground  of  cruelty  if  the  parties  had  ceased 
but  condoned,  to  cohabit  at  that  time.  But  they  cohabited  for  six  months 
afterwards ;  for  it  was  not  until  September,  1845,  that  they 
separated,  and  not  on  the  ground  of  an  act  of  violence  of 
this  description,  but  on  another  ground ;  and  the  question 
arises  whether  anything  occurred  to  revive  the  cruelty  thus 
condoned. 

The  only  act  of  cruelty  charged  against  Mr.  Geils  after 
the  22nd  March,  1845,  is  contained  in  the  17th  article,  of 
which  there  is  no  proof:  the  Answer  of  Mr.  Geils  was  not 
read,  and  it  stands  upon  the  assertion  of  Mrs.  Geils  that 
such  was  the  fact.  Again,  it  is  alleged  that  the  Examiner 
has  not  taken  down  the  declaration  of  Mrs.  Geils  at  the 
time.  1  say  that  no  such  declaration  is  pleaded,  and,  if 
the  fact  were  as  pleaded,  it  seems  almost  impossible  that 
Mrs.  Geils  should  not  have  complained  to  her  medical  at- 
tendant, or  to  Mrs.  Dickinson,  or  her  nurse ;  yet,  although 
it  is  alleged  that  the  act  was  repeated  several  nights  af^er- 
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wards,  no  complaint  or  expostulation  is  made.     It  is  true     Afml  26. 

she  says  he  charged  her  "  not  to  tell ;"  but  can  I  assume  q^  ^  q^^ 

the  fact»  when  there  is  no  evidence  to  support  the  charge. 

and  no  complaint  or  remonstrance  recenti  facto  f     It  is 

quite  impossible  for  the  Court  to  hold  that  this  article  is 

proved,  there  being  no  evidence,  but  a  mere  allegation  of 

the  fact.     I  hold,  therefore,  that  nothing,  is  proved  upon 

this  article  so  as  to  revive  the  cruelty  which  I  should  have 

held  sufficient  if  not  condoned.     All  the  previous  acts  of 

cruelty  were  known  to  her ;  she  condoned  all  former  acts, 

and  no  act  of  cruelty  is  imputed  to  him  aflerwards. 

Thia  disposes  of  the  whole  question  as  to  cruelty ;  and     The   charge 
leaving  this  part  of  the  case,  I  proceed  to  the  next  charge,  ®'  cruelty  not 
that  of  adultery,  alleged  to  have  been  committed  with  three 
persons,  Jane  McPhee,  Maria  McKichan  (now  Dawson), 
and  Elisabeth  Campbell  (now  Millar). 

[The  Court  then  entered  minutely  into  the  evidence  as  to  The  charge 
these  charges,  and  held  that  the  adultery  with  McPhee  was  of  «i«^teryj 
fully  proved  by  the  evidence,  and  by  the  confession  of  Mr. 
Geili;  that  his  conduct  with  reference  to  this  woman  (with 
whom  he  had  carried  on  a  criminal  intercourse  before  his 
marriage),  in  suffering  her  to  be  about  his  wife,  and  to 
accompany  themi  after  their  marriage,  from  Farley  Hill  to 
Scotland,  and  to  continue  in  their  service  there,  was  inex- 
cusable and  highly  culpable ;  that  this  act  of  adultery,  how- 
ever»  had  been  condoned  by  the  wife,  according  to  her  own 
admisaion  in  plea,  and  the  question  was,  whether  that  con- 
donation had  been  removed,  and  the  adultery  revived,  by 
any  subsequent  act ;  that  the  alleged  adultery  between  Mr. 
Geils  and  Maria  McKichan,  employed  as  a  wet-nurse  by 
Mrs.  Geils,  between  March,  1841,  and  December,  1842, 
waa  not  proved ;  that  Webb  spoke  to  indecent  familiarities 
between  Mr*  Geils  and  this  young  woman ;  but,  considering 
the  relation  in  which  Webb  stood  towards  the  parties,  and  his 
son,  who  was  alleged  to  be  the  father  of  McKichan*s  child, 
implicit  credit  could  not  be  given  to  his  evidence  ;  that  the 
fr^t  of  Pillinger,  another  witness  in  support  of  this  charge, 
.was  impaired  by  his  own  evidence,  and  Emma  Hunter,  the 
other  witness  (daughter  of  Pillinger),  who  spoke  to  inde* 
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April  26.     cent  familiarities,  was  mistaken  as  to  the  date ;  whereas, 

^^^,       '^  on  the  other  hand^  Maria  McKichan  (now  Dawson)  herself 

*  had  positively  denied  any  act  of  adultery  with  Mr.  Geils  on 

any  occasion^  or  that  he  ever  took  any  indecent  liberty  with 

her;   that  the  adultery  charged  against  Mr*  Geils  with 

Eh'zabeth  Campbell  (now  Millar)^  which  was  deposed  to  by 

several  witnesses,  including  Campbell  herself,   was  esta- 

proved.  blished,  and  consequently  the  condonation  of  the  adultery 

with  McPbee  was  removed^  and  Mrs.  Oeils  was  entitled  to 

a  sentence  of  separation  on  this  ground.] 

The  last  This  brings  the  Court  to  the  consideration  of  the  other 

*^**'***  part  of  the  case,  pleaded  in  the  SIst  article,  Which  every  one 

must  regret  that  it  should  have  been  thought  necessary  to 

bring  before  the  public.  The  question  is,  whether,  under 

the  circumstances  which  have  been  deposed  to,  there  is 

proof  that  Mr.  Geils  committed,  or  attempted  to  commit^ 

unnatural  practices  with  his  wife,  in  the  manner  in  which  it 

is  laid  in  the  Allegation. 

Now  it  is  not  unimportant  to  consider  the  situation  of  the 
parties,  with  respect  to  each  other,  immediately  before  the 
act  is  alleged  to  have  taken  place.  In  February  or  Marctat 
1845,  they  lefl  Scotland  and  came  to  reside  at  Farley  Hill, 
where  they  continued  to  live  together  until  September, 
1845,  when  this  act  took  place ;  but  between  the  22nd 
March,  1845,  and  September,  1845,  there  is  no  proof  of  any 
act  of  cruelty,  or  of  any  serious  quarrel  between  the  parties. 
Mr.  Farington  states  that  he  was  with  the  parties  for  a 
couple  of  days  at  Farley  Hill,  in  June,  1845,  and  so  fkr  as 
he  observed,  he  thought  **  they  were  on  better  terms  at  that 
time  than  usual ;''  at  least  he  *<  witnessed  no  quarrel  between 
them."  But  this,  he  says,  may  in  some  degree  be  accounted 
for  by  the  circumstance  that  an  officer  of  the  4th  Dragoons 
was  staying  in  the  house,  and  by  its  being  the  Ascot  races 
time.  But  1  have  nothing  before  me  to  shew  that  there  was 
anything  of  the  nature  of  a  serious  quarrel  between  the  par- 
ties during  this  interval.  An  Exhibit,*  in  the  handwriting 
of  Mrs.  Geils,  dated  25th  January,  1845,  has  beeki  pleaded, 
annexed  to  the  7th  article  of  Mr.  Geils's  Allegation,  to  shew 

*  Antea,  p.  103. 
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that  she  had  long  contemplated  a  separation  from  her  bus*     April  26. 

band.   In  order  to  explain  the  circurattance  referred  to  in  ^^     Um, 

that  eihibit,  Mr.  Geils  baa  pleaded  a  letter,  adverting  in 

very  offensive  terms  to  an  act  on  Mrs.  Geils's  part  which  he 

complained  of;  in  other  words,  he  insinuated  that  she  had 

been  guiltf  of  levity  of  conduct,  and  be  charged  her  with 

such  conduct  in  very  offensive  terms.     The  Exhibit  in  Mrs* 

Geils's  handwriting  is  pleaded  for  the  purpose  of  shewing 

that  she  was  anxious  to  separate  from  her  husband,  and  to 

find  an  excuse  for  so  doing.     It  is  quite  clear  that,  at  the 

time  it  was  written,  she  did  not  know  of  her  husband's  adul* 

tery  with  Campbell,  but  it  shews  that  she  knew  the  adultery 

with  McPhee^    and   that  it  had  been  condoned;    and  it 

appears  from  the  evidence  of  Mrs.  Mary  Geils^  that,  at  the 

end  of  1844,  just  as  Mrs.  Geils  was  going  away  from  Dum« 

buck,  the  said,  "  she  would  do  something  that  would  asto** 

nish  tiiem  all ;"  or  *'  surprise  her  and  her  husband,  Mr. 

Getls;**  and  therefore,  it  is  inferred,  she  'invented  this 

false  and  disgusting  charge."    Upon  this  part  of  Mr.  Geils's 

Allegaticm  the  Answers  of  Mrs.  Geils  have  been  taken,  and 

she  admits  that  there  was  a  thought  in  her  mind  of  **  running 

away  from  her  husband,  and  taking  her  children  with  her, 

and  escaping  from  his  threats  and  ill*usage  by  finding  some 

place  of  retreat  so  obscure  as  to  be  (probably)  undiscover^ 

able  by  him.**    Mrs.  Mary  Geils  says  she  could  only  think 

that  it  might  possibly  be  an  elopement  she  was  thinking  of; 

but  an  elopement  there  was  no  reason  to  suppose  this  lady 

would  be  guilty  of;  there  is  nothing  in  any  part  of  the  pro* 

ceediogs  which  can  warrant  the  slightest  imputation  upon 

her  of  any  violation  of  the  marriage-vow,  so  far  as  purity 

of  conduct  is  concerned. 

In  1845,  she  came  from  Scotland  to  Farley  Hill,  and  be* 
tween  March  and  September,  184)5,  she  resided  at  her  mo- 
ther's house,  except  a  short  absence  in  July,  when  she  paid 
a  tisit  to  the  Isle  of  Wight ;  her  husband  did  not  accom* 
pBOj  her,  being  then  in  Scotland.  During  the  time  she  was 
it  the  Isle  of  Wight,  she  wrote  to  him  letters  ci  an  affec- 
tionate character,  containing  particulars  regarding  the  chil- 
dren, and  which  do  not  bear  anything  like  the  appearance 
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April  26.      of  a  thought  of  separating  herself  from  him.     In  one  letter 

Q^  Geih  *^®  ^y®  *  "  ^  ^^^  y®"'  letter  last  nighty  and  am  very  sorry 
to  hear  you  had  such  a  disagreeable  journey ;  but  as  you 
do  not  say  you  are  unwell,  I  hope  it  did  not  hurt  you,  and 
that  the  thorough  change  of  air  will  quite  restore  you." 
**  Your  absence,  ray  dear  John,  makes  a  sad  blank,  for  I  feel 
you  would  have  enjoyed  being  here,  and  liked  our  simple 
amusements.  You  said  you  loved  me  when  you  wrote,  and 
now  allow  me  to  return  the  compliment."  Nothing  can  be 
less  likely  than  that  she  should  have  at  this  time  contem- 
plated a  separation  from  her  husband  on  the  ground  of 
cruelty,  or  adultery,  or  anything  else.  In  another  letter, 
dated  20th  July,  1845,  written  after  her  return  to  Farley 
Hill  from  the  Isle  of  Wighti  she  says  :  ''  I  am  truly  sorry 
you  have  to  leave  Dumbuck  so  soon,  as,  until  shooting 
begins,  you  will  have  nothing  to  amuse  you  here,  and 
although  I  am  sure  I  regret  your  absence  beyond  measure, 
if  you  are  discontented,  I  have  no  pleasure  in  your  com- 
pany." This  letter  was  written  almost  immediately  before 
her  confinement,  and  almost  immediately  on  the  receipt  of 
the  letter,  Mr.  Qeilu  left  Dumbuck,  and  came  to  Farley 
Hill,  but  did  not  arrive  until  after  her  confinement  had 
taken  place.  These  two  letters  shew  nothing  like  a  sense  of 
cruelty,  or  that  she  considered  a  separation  from  her  hus- 
band necessary  on  that  ground ;  nothing  can  be  more  kind 
and  affectionate  than  these  letters.  On  the  21st  July,  she 
was  confined,  and  about  seven  weeks  after,  the  parties  sepa- 
rated. The  cause  of  separation  is  said  to  have  commenced 
about  the  6th  September,  and  during  the  interval  no  com- 
plaints were  made,  and  not  anything  appears  to  ha?e 
occurred  of  the  nature  of  a  quarrel  between  the  parties*  On 
the  6th  September,  certain  communications  are  said  to  have 
been  made  to  Mrs.  Dickinson  by  her  daughter,  and  the 
mode  in  which  these  communications  were  made  is  pleaded 
in  the  31st  article  of  Mrs.  Geils*s  Allegation.  According  to 
this  article,  repeated  attempts  of  this  kind  had  been  made, 
at  intervals,  during  the  last  year  of  their  cohabitation.  The 
purpose  for  which  those  attempts  were  made,  Mrs.  Oeils  says, 
she  was  aware  of,  though  she  was  not  aware  of  the  precise  and 
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exact  nature  of  the  crime,  and  consequently,  as  she  alleges,  Afril  26. 
though  she  recoiled  from  them,  she  submitted  to  them  with-  q^  ^^  GtUs. 
out  complaint  or  mention  to  any  person^  partly  from  his  in- 
junctions not  to  tell,  and  partly  from  her  fond  reluctance  to 
expose  him  to  censure,  though  she  felt  the  attempts  to  be 
criminal,  hoping  that  he  would  desist.  Now  her  plea  is, 
that  she  submitted  to  these  attempts,  though  she  recoiled 
from  them.  If  she  submitted,  what  prevented  their  being 
successful?  They  were  not  successful  until  September; 
they  were  made,  she  recoiled  from  them,  and  yet  submitted. 
This  seems  extraordinary  conduct  for  a  lady  who  had  been 
married  nearly  seven  years,  and  had  had  four  children  and 
several  miscarriages;  it  is  extraordinary,  I  say,  that  she 
should  be  a  person  of  such  "  childlike  simplicity  "  as  that, 
when  these  attempts  were  made  upon  her,  she  should  not 
have  been  aware  of  their  nature.  It  is  difficult  to  believe 
BO  great  a  degree  of  ignorance  on  the  part  of  a  lady  ac« 
qaainted  with  French  and  Italian,  and  who,  according  to 
Mrs.  Cd*  Geils  and  Mrs.  Nepean^  had  read  books  not  suit- 
able for  a  lady  to  read.  Her  own  plea  is^  that  she  suffered 
during  the  last  year  of  cohabitation  repeated  attempts  of 
this  kind;  that  she  knew  they  were  criminal,  but  did  not 
know  the  nature  or  degree  of  the  criminality,  and  she  never 
thought  of  inquiring;  that  she  submitted  to  these  attempts 
until,  in  September^  on  sufilering  an  assault  **  both  more 
offensive  as  to  the  means  and  more  successful  as  to  the  end  " 
than  the  preceding,  she  became  **  so  disgusted  and  alarmed" 
that  she  made  a  communication  to  her  mother,  and  from  her 
and  their  medical  attendant  learned  the  name  and  nature  of 
the  crime.  I  confess  this  does  appear  to  me  a  most  extraor- 
dinary story.  I  must  say  that,  if  an  accusation  of  this  kind 
Is  brought  against  a  person,  he  ought  to  have  the  fullest 
means  of  defending  himself;  the  particular  *<  means," 
alleged  to  have  been  used,  ought  to  have  been  disclosed, 
which  were  more  offensive,  but  in  the  end  more  successful, 
dban  the  other  attempts.  But  it  is  left  in  loose  and  indefi- 
aite  terms,  and  the  Court  is  to  conjecture  what  is  the  diff*e- 
jroioe  between  the  previous  attempts  and  the  last  attempt.  I 
nvst  say  this  is  a  mode  of  pleading  hardly  consistent  with 
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April  26.  the  grave  nature  of  the  charge  brought  against  this  gentle- 
OeHs  T.  GW&.  n^an,  and  on  which  this  Court,  though  not  sitting  as  a  Court 
of  criminal  jurisdiction,  is  called  upon  to  adjudicate,  and  by 
Its  sentence,  drive  him  from  society.  I  cannot  for  the  life  of 
me  believe  that  Mrs.  Oeils  could  have  understood  the  meaning 
and  the  extent  of  her  plea.  As  I  understand^  it  was  attempted 
to  be  argued  that  the  party  has  committed  a  criminal  offence, 
formerly  a  capital  offence,  and  for  which  he  would  be  now  liable 
to  be  expelled  the  country.  Under  these  circumstances,  the 
Court  must  have  proof  which  would  leave  no  doubt  what* 
ever  upon  its  mind  that  the  crime  was  committed ;  not 
merely  that  an  attempt  was  made,  but  that  the  crime  was 
committed  and  consummated.  And  upon  what  does  it  de* 
pend  ?  Not  upon  an  examination  of  the  pariiceps  crhninu, 
if  she  may  be  so  called,  when  she  might  have  been  subjected 
to  cross-examination  as  to  all  the  circumstances ;  but  upon 
her  Answers,  in  which  she  simply  denies  that  it  is  an  in- 
vention by  her,  or  that  the  facts  are  untruly  pleaded  by  her, 
without  any  test  being  applied  to  her  story  by  cross-exami- 
nation. What  is  the  rest  of  the  evidence  as  to  the  fact? 
With  the  exception  of  Mr.  Hume's  evidence,  there  is  no 
proof,  if  we  except  also  the  communication  made  by  Mrs. 
Geils  to  her  mother,  to  their  medical  attendant,  and  to  Mr. 
Anderdon.  Let  me  not  be  understood  as  imputing  anything  to 
these  gentlemen,  Mr.  Farington  or  Mr.  Dickinson ;  they  have 
a  high  opinion  of  this  lady  ;  they  believed  all  she  said,  and 
their  indignation  was  roused,  as  it  naturally  would  be, 
against  a  person  capable  (as  they  believed)  of  committing 
such  a  crime.  Therefore,  I  do  not  blame  Mr.  Anderdon, 
or  Mr.  Farington,  or  any  other  of  these  persons,  as  far  as 
their  evidence  goes.  But,  with  the  exception  of  Mr.  Hume, 
they  give  no  evidence  as  to  the  fact. 

Upon  what  evidence  does  the  story  of  Mrs.  Geils  rest  ? 
The  account  which  Mrs.  Dickinson  gives  on  the  S  1st  article 
is  as  follows : — 

One  day,  in  the  early  part  of  September,  1845  (I  am  not  able  to 
speak  to  the  precise  day),  I  was  walking  in  my  garden  with  my 
daughter,  when  she  put  the  question  to  me,  ''Mama,  what  is 
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Sodomy?"  I  explained  to  her  what  I  understood  it  to  be, —  Afkil  26. 
that  is,  that  it  is  the  love  of  one  man  for  another, — and  she  ^^^,  Gmk 
then  put  the  question  to  me,  *'Can  such  a  thing  be  done  to 
a  woman?''  I  expressed  my  ignorance  on  the  subject,  but 
said  that  I  never  heard  of  such  a  thing.  Nothing  more  passed 
then ;  but  the  same  night,  after  I  had  gone  to  bed,  she  came  to 
my  bed-room,  and  said  she  must  speak  to  me ;  and  then,  referring 
to  the  conversation  (just  described)  which  had  passed  between  us 
in  the  morning,  she  said  to  me,  *'  Mama,  my  husband  tries  to  do 
that  to  me»''  or  *'  does  that  to  me,"  I  forget  what  her  precise  ex- 
pression was  then.  She  did  not  further  explain  the  nature  of  her 
husband's  conduct,  but  she  represented  that  she  had  not  been  able 
to  understand  her  husband  for  some  time  past;  that  he  had  made 
attempts  which  she  could  not  understand  on  several  different 
occasions,  and  that  a  recent  attempt  on  his  part  had  been,  as  she 
described  it,  '*  more  undisguised  and  disgusting  than  any  before," 
and  that  she  was  determined  to  learn  whether  she  was  obliged 
to  submit  to  be  so  treated.  She  seemed  very  much  distressed  in 
making  the  communication.  In  consequence  of  what  she  so 
stated,  I  feferred  her  at  once  to  her  doctor.  I  eicpressed,  of 
cooTM,  my  extreme  horror  at  the  communication,  and  told  her 
that  she  must  see  Dr.  Bulley  on  the  subject  without  delay,  and  it 
vhm  arranged  between  us  that  she  should  do  so,  and  that  in  the 
meanwhile  she  should  as  much  as  possible  avoid  all  contact  with 
her  hnaband.  It  was,  I  think,  on  the  Saturday  my  daughter  made 
the  conmiunication  to  me;  on  the  Monday  she  was  too  ill  to  go  to 
Reading,  where  Dr.  Bulley  lived ;  she  was  not  then  fully  reco- 
vered from  the  effects  of  her  confinement,  though  it  had  occurred 
seven  weeks  before,  and  as  Dr.  Bulley  was  fixed  to  come  on  the 
foQowing  Wednesday,  to  vaccinate  the  child,  it  was  arranged  that 
she  sboold  wait  and  take  that  opportunity  of  speaking  to  him. 
On  the  Wednesday,  she  had  an  interview  with  Dr.  Bulley  at  my 
house ;  I  was  not  present  at  the  interview.  After  the  interview. 
Dr.  BoUey  expressed  to  me  the  greatest  horror  at  the  communica- 
tion just  made  to  him  by  my  daughter.  I  did  not  go  into  any 
particulars  with  him  on  the  subject,  or  hear  him  state  before  my 
daughter  the  nature  of  the  conduct  which  I  knew  to  be  the  sub- 
jset  of  the  communication.  On  the  following  Wednesday,  Mr. 
Gcfla  left  Farley  Hill.  From  the  day  my  daughter  made  the  com- 
mmication  to  me,  there  was  an  end  to  all  matrimonial  intercourse 
her  and  Mr.  GeUs.  They  had  previously  occupied  sepa- 
bed-rooms,  and  from  that  day  I  put  her  into  my  own  bed- 

TOImVI.  X 
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April  96.     room,  to  prevent  the  possibility  of  any  such  intercourfle  with  her 
At  .,        ^  .,'  on  his  part. 

It  is  an  extraordinary  circumstance  that  such  a  conversa- 
tion as  this  lady  relates  should  have  taken  placet  and  that 
there  the  matter  should  (in  the  first  instance)  have  ended. 

Dr.  Bulley,  the  medical  attendant,  says  that  it  was  on  a 
Sunday,  in  September,  that  a  certain  communication  was 
made  to  him  at  Farley  Hill  by  Mrs.  Dickinson  and  her 
daughter,  and  he  believes  it  to  have  been  about  the  18th  of 
September.  It  is  clear  that  this  cannot  be  correct;  the 
18th  September  would  be  the  day  immediately  after  Mr. 
Oeils  quitted  Farley  Hill ;  so  that  Dr.  Bulley  mast  be  mis- 
taken. It  appears  from  an  interrogatory  that  he  had  two 
communications  on  that  same  day,  one  with  Mrs.  Dickinson 
and  the  other  with  Mr.  Anderdon.  But  I  do  not  think 
the  case  depends  upon  a  very  nice  examination  as  to  the 
exact  time  when  the  communication  was  made.  Dr.  Bulley 
does  not  state  the  exact  communication  made  by  Mrs.  Geils 
to  him,  and  whether  she  told  him  what  were  the  **  offen- 
sive means"  used ;  but  he  certainly  says  that  he  told  Mrs. 
Dickinson  that  there  must  be  a  separation  between  the  par- 
ties, and  that  she  need  not  make  herself  uneasy,  for  the 
proceeding  must  be  but  short,  as  **  he  felt  sure  that  Mr. 
Geils  would  not  and  could  not  stop  to  face  the  world  with 
such  a  charge  upon  him."  But  Dr.  Bulley  does  mentioD 
one  circumstance — it  is  said  he  has  a  bad  memory,  but  that 
was  a  circumstance  he  could  hardly  forget,-— namely,  that 
he  thinks  Mrs.  Oeils  admitted  to  him  that  she  had  sexual 
intercourse  in  the  usual  manner  with  her  husband  after  the 
offence  was  committed,  and  his  impression  is  that  she  said 
it  had  taken  place  on  the  same  night.  That  is  a  circum- 
stance he  could  hardly  have  invented,  and  it  adds  to  the 
difficulty  of  believing  the  commission  of  the  crime  at  the 
time  the  Allegation  represents. 

The  communication  was  made  to  Mr.  Anderdon  on  the 
12th  September,  on  which  day,  Mr.  Anderdon  says,  an  inter* 
view  took  place  at  his  father's  house,  at  Farley  Hill,  between 
himself  and  Mrs.  Dickinson,  at  her  instance,  and  in  conse- 
quence of  a  communication  she  then  made  to  him,  he  had 
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an  interview  there  on  the  same  day  with  Mrs.  Geils,  when  Atril  26. 
he  gave  her  certain  advice,  and,  on  the  following  day,  he  ^~^/  q^ 
communicated  with  Dr.  BuUey*  These  are  the  two  gentle- 
men to  whom  the  commiinication  was  first  made ;  none  was 
made  to  Mr.  Dickinson  or  to  Mr.  Farington  until  after  the 
separation.  Upon  the  evidence  of  these  gentlemen  and  of 
Mrs.  Dickinscm,  therefore,  this  part  of  the  case  rests.  It 
seems  that  Mr.  Geils,  after  the  accusation  made  by  his  wife 
to  her  mother  on  the  6th  September,  remains  in  the  same 
house  with  her  and  her  mother  until  the  17th  September^ 
about  ten  days,  the  parties  residing  together ;  they  did  not 
sleep  in  the  same  room,  for  on  the  8th  September  they  were 
separated  from  each  other,  and  it  is  said  they  had  no  matri- 
monial intercourse  after  that  time :  there  is  an  averment  in 
Mr.  Geils*8  Allegation  of  a  different  kind  ;  the  Answers  of 
Mrs.  Geils  have  not,  however,  been  read  to  the  ISth  and 
14th  articles.  But  in  the  intervening  time,  Mrs.  Geils  hav- 
ing made  this  communication  to  her  mother,  and  it  being 
arranfed  that  she  should  go  to  Dr.  Bulley,  it  is  extra- 
ardioary  that  a  letter  should  have  been  written  by  her  on 
the  9th  September  to  Mrs.  Geils,  the  mother  of  her  hus- 
band, at  Dumbuck.  Considering  that  she  had  received 
information  from  her  mother  as  to  the  nature  of  these  at- 
tempts»  and  this  lady's  ^' alarm"  and  '^disgust,"  it  appears 
to  me  a  most  extraordinary  letter  to  be  written  under  such 
circumstances  :— 

My  dear  Mammy, — I  am  mnch  obliged  to  you  for  your  in- 
quiries, but  I  am  sorry  to  say  that  I  am  far  from  well,  and  I  fear  I 
am  not  likdy  to  be  better  soon.  We  are  going  into  Somersetshire 
oo  the  15th,  but  I  quite  dread  the  exertion  of  moving,  as  I  do  not 
leel  myself  equal  to  all  the  noise  and  excitement  of  the  Yeomanry, 
which  when  well  I  much  enjoy ;  but  I  suppose  I  must  go,  though 
perfect  rest  and  quiet  is  what  I  want.  I  am  truly  glad  not  to  have 
to  look  forward  to  encountering  a  cold  Scotch  winter  this  year,  as 
il  seems  quite  settled  that  we  shall  not  move  for  a  long  time. 
John  talks  of  going  in  November,  and  I  suppose  he  must,  as  the 
Miray  wiH  require  attention,  now  they  are  really  going  to  pro- 
Md,'  and  I  am  sure,  when  he  returns,  I  hope  you  will  come  and 
Jtf  vs  a  k>Dg  visit,  as  I  am  sure  you  must  wish  to  see  the  chil- 
yoo  enjoy  a  change,  particularly  if  the  railway  is  begun. 
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Akil  26L  in  the  spring  it  will  be  very  unpleasant.  All  my  children  are 
^y^  *~"Vim%  ^^^  ^^^'  ^^^  Katherine  now  occupies  me  a  good  deal,  as  her 
little  mind  opens  rapidly,  and  she  quite  enters  into  rational  amuse- 
ments.  She  regularly  learns  her  book  too,  and  gets  on  very 
cicely.  Little  Frances  shews  great  quickness,  and  is  indeed  for 
her  age  the  forwardest  child  I  ever  saw.  Mary  Lucy  is  always 
good  and  quiet,  and  extremely  affectionate  in  her  temper:  they 
are  the  greatest  amusement  to  me,  and  now  I  do  not  feel  equal  to 
exertion,  they  are  my  great  companions. 

John  appears  very  well,  but  I  see  little  of  him,  as  he  is  always 

out  shooting.     We  are  thinking  of  buying  Gorrard's  farm,  below 

the  house,  as  he  seems  to  wish  to  farm  it,  and  to  have  it  would 

much  improve  this  place ;  it  is  an  investment  I  should  much  like. 

Mama  joins  me  in  love  to  you,  and  believe  me 

Yours  affectionately, 
Tuesday.  Frances  Geils. 

This  letter  is  not  dated,  but  the  post-mark  is  ^*  Reading, 
9th  September,  1845;**  and  it  is  admitted  by  Mrs.  Geils, 
that  the  letter  was  written  on  the  9th  September.  Now  1 
must  say  that  this  is  a  most  extraordinary  letter,  and  I  can- 
not account  for  it  if  Mrs.  Oeils  believed  she  had  suffered  the 
attempts  which  she  has  imputed  to  her  husband.  Mrs. 
Dickinson  has  been  interrogated  aa  to  this  letter,  and  she 
says  it  must  have  been  written  prior  to  the  disclosure  made 
to  her  by  her  daughter ;  but  that  disclosure  she  has  fixed  on 
the  6th  September,  and  there  can  be  no  doubt  that  the  let- 
ter was  written  after  the  disclosure.  What  is  the  Answer  of 
Mrs.  Geils  to  the  article  of  Mr.  Geils's  Allegation  to  which 
this  letter  is  annexed.^  She  admits  that  the  letter  was 
written  by  herself  on  the  9th  September,  and  she  aaya  that 
''she  had  then  lately  received  a  letter  irom  Mrs.  Mary 
Geils,  which  Mr.  Geils  had  desired  her  to  answer ;"  that 
'*  then  and  still  verily  believing  that  Mr.  Geils  at  least  sus- 
pected what  was  passing  in  her  mind,  when  desired  by  him 
to  write  to  his  mother,  she  purposely  worded  her  letter  so 
as  to  leave  no  trace  of  her  then  recent  discovery  C*  so  that  it 
is  clear  that  the  discovery  had  been  made ;  "  and,  there- 
fore," she  continues,  '*  wrote  to  Mrs.  Mary  Geils  precisely 
such  a  letter  as  she  would  have  written  if  she  had  made  no 
such  discovery,  expressly  in  order  not  to  awaken,  as  it 
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might  be^  or  as  she  believedi  to  oonfimi,  Mr.  GreiVs  suspi-  Afkil  26. 
cions  prematurely,  for  he  was  in  the  habit  of  reading  her  q^  ^^  Gt^ 
letters  to  his  mother  before  they  were  sent ;"  and  she  goes 
on  to  say  that  it  was  written  in  a  state  of  distraction ;  that 
the  information  she  had  received  from  her  mother  had  *'  be- 
wildered her  to  the  extent  of  depriving  her  of  the  capacity 
of  thinking  and  acting  for  herself  as  she  probably  would 
have  done  in  a  different  frame  of  mind."  I  confess  it 
appears  to  me  that  this  explanation  is  as  extraordinary  as 
the  letter  itself,  as  the  letter  bears  no  marks  of  distraction 
or  bewildered  thoughts  ;  it  appears  to  me  as  natural  a  letter 
as  she  could  have  written  to  the  mother  of  her  husband, 
giving  an  account  of  her  family  and  of  their  future  pro- 
spects. But  Mr.  Geils  remains  in  the  house  ten  days  after 
the  discovery,  and  her  object,  she  says,  was  to  conceal  from 
him  all  notion  of  any  communication  made  to  her  mother. 
It  18  said  he  suspected  that  some  communication  had  been 
made.  However,  at  his  departure,  he  takes  leave  of  his 
wife,  and  he  kisses  her  (it  is  pleaded  that  she  kissed  him^ 
but  that  is  not  proved),  and  it  is  said  that  she  submitted  to 
this  not  without  a  shudder  :  '*  which  kiss,  however  revolt- 
ing to  her,  she  submitted  to."  But  Mr.  Geils  himself  could 
not  be  ignorant  that,  after  having  made  repeated  attempts, 
which  had  proved  abortive,  he  had  been,  on  the  last  occa- 
sion, successful,  and  had  consummated  the  crime.  But 
again,  what  is  the  fact  ?  An  interrogatory  has  been  put  to 
Mr.  Farington,  whether  this  lady,  of  such  quick  sensibility, 
so  alive  to  everything  that  was  passing,  whether  such  a  per- 
son would  have  remained  silent  under  such  injury  for  twelve 
months ;  and  he  is  of  opinion  that  it  is  not  likely  she  would 
have  submitted  to  such  attempts  without  complaint  or  com- 
munication  ;  though  he  says  if  she  said  so  he  would  believe 
it  to  be  true.  I  must  say  that  it  seems  to  me  the  most  extraor- 
dinary case  that  ever  occurred,  that  this  lady  should  have 
endured  these  attempts  for  twelve  months,  and  actually 
snffered  the  completion  of  the  crime,  and  that  this  should 
have  been  'concealed  from  all  her  immediate  friends  and 
relsticms.  I  must  say  the  case  is  not  laid  in  such  a  manner 
as  to  shew  much  probability. 
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Afkil  26.  Then  what  is  the  other  evidence  upon  which  it  rests  ?  A 
Q^aTZ^Qgag  confession  of  Mr,  Greilsy  said  to  have  been  made  to  Mr. 
Hume.  Mr.  Hume  has  been  examined  to  prove  the  S2nd 
article  of  Mrs.  Geils's  Allegation.  Mr.  Hume  is  a  gentleman 
of  property,  of  great  respectability,  in  Qloucestershire,  who 
had  been  an  officer  in  the  ISth  Dragoons  and  10th  Hussars, 
and  he  had  been  called  in  as  a  mediator  between  the  parties 
on  a  previous  occasion.  He  gives  the  following  account  of 
an  interview  he  had  with  Mr.  Geils,  at  Queen's  Charlton,  on 
or  about  the  19th  September,  which  he  sought  at  the  in- 
stance of  Mrs.  Geils  and  her  mother,  the  object  of  it  bebg 
that  he  should  endeavour  to  arrange  an  amicable  separation 
consequent  upon  certain  communications  which  had  been 
made  to  him.  He  says :  "  In  my  interview,  I  communicated 
to  him  that  he  was  charged  with  having  had  connection 
against  the  order  of  nature  with  his  wife,  and  what  he  said 
to  me  I  consider  to  be  an  admission  on  his  part  of  the  truth 
of  the  charge.  I  told  him  that  I  had  come  to  him  upon  a 
most  important  subject,  namely,  an  accusation  against  him, 
on  the  part  of  his  wife,  which  I  considered  involved  his 
personal  safety.  He  asked  for  an  explanation,  and  I  then 
told  him  that  it  was  nothing  short  of  his  being  charged  with 
having  committed  an  unnatural  offence  upon  his  wife.  He 
did  not  immediately  deny  the  fact,  but,  instead  of  that,  he 
entered  into  an  argument  as  to  whether  it  was  a  criminal 
offence  or  not  '  The  law,'  he  said,  <knew  no  such  offence ; 
a  man,'  he  said,  ^  may  do  what  he  likes  with  a  woman,'  or 
*  with  his  wife,' — I  forget  which  of  those  was  his  expres- 
sion." <<  I  took  this  "  (referring  to  some  expressions  of  Mr. 
Geils)  <*  as  an  admission  on  his  part  of  the  truth  of  the 
charge,  and  I  turned  the  subject,  and  began  upon  the  sub- 
ject of  a  proposed  separation  between  him  and  his  wife.  In 
a  subsequent  part  of  our  interview,  I  put  the  question 
direct  to  him»  whether  I  was  to  consider  that  he  had  ad- 
mitted the  fact,  and  then  he  certainly  denied  that  he  was 
guilty.  In  the  previous  part  of  our  interview,  instead  of 
denying  it,  he  throughout  virtually  admitted  it,  as  I  consi* 
dered,  by  going  into  a  discussion  whether  for  such  an  off*ence 
he  was  punishable-^ whether  with  his  wife  it  was  an  offence." 
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Mr*  Home  has  been  examined  upon  interrogatoriest  and  he  Amt  98. 
states  that  he  had  an  interriew  with  Mr.  Dickinson,  a  rek-  /yjiViT^irtfi- 
tioii  of  Mrs.  Dickinson^  in  October,  who  sent  him  a  written 
itatonent  of  what  had  been  communicated  by  him  (the  wit- 
Desi)  in  his  interview  with  Mr*  Dickinson,  with  a  request  he 
voold  look  it  over  and  correct  it,  which  he  declined^  and 
returned  the  statement  without  comment  on  the  Srd  or  4th 
November.  He  says  he  was  at  Farley  Hill  probably  (as 
suggested)  on  the  1 8th  September,  having  come  up,  in  con- 
sequence of  a  request  contained  in  a  letter  from  Mrs.  Dick- 
inson or  Mrs.  Geils,  to  meet  the  former  at  Dr.  Bulley's,  and 
that,  sifter  hearing  the  charge  from  Dr.  Bulley,  he  suggested 
that,  befcyre  he  interfered,  he  ought  to  see  Mrs.  Geils,  and 
Mrs.  Dickinson  accordingly  took  him  to  Farley  Hill ;  that 
he  spent  the  evening  there,  and  possibly  may  have  sat  part 
of  the  erening  with  Mrs.  Cecils  alone  in  the  diina  doset,  an 
open  room,  communicating  with  the  drawing-room,  the 
door  between  them  standing  open,  and  Mrs.  Dickinson  and 
Mrs.  Farington  being  in  the  drawing-room  and  in  and  out 
of  the  closet.  He  says  he  has  not  a  very  vivid  recollection 
of  an  the  things  that  passed  at  the  interview  between  him 
and  Mr.  Geils,  so  as  to  depose  to  every  circumstance,  and  he 
did  not  make  any  note  or  memorandum  until  he  got  home, 
when  he  made  a  short  note  of  a  quotation  made  by  Mr. 
Geib  from  Coke.  *^  I  did,  doubtless,"  he  says,  **  on  my 
entrance,  not  behave  to  Mr.  Geils  in  the  same  cordial  manner 
I  should  have  done  had  I  not  heard  of  the  charge  against 
him  ;  I  may  have  been  rather  distant  and  cool  in  my  man- 
ner to  him,  but  not  uncivilly  so.  He  certainly  seemed  taken 
a  little  aback  on  my  mentioning  to  him  the  communication  ; 
but  he  did  not,  to  my  recollection,  express  great  astonish- 
ment. I  told  him  that  his  wife  accused  him  of  an  unnatural 
crime.  He  did  say  he  did  not,  and  could  not,  understand 
what  I  meant.  I  told  him  I  understood  the  crime  had 
been  committed  ;  in  fact,  I  made  him  fully  understand  the 
crime  he  was  accused  of."  So  that,  according  to  the  evi- 
dence of  Mr.  Hume,  Mr.  Geils  was  lefl  in  no  doubt  of  his 
being  charged  with  committing  this  crime :  *<  I  do  not  recol- 
lect that  I  spoke  of  Dr.  Bulley  as  my  authority,  save  that 
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Apbil  26.  afterwards^  when  he  said  it  was  a  mistake,  I  replied  that  it 
Geik  V  C^eUa  ^^  ^^  mistake^  for  that  Dr.  BuUey  had  told  me  that  it  had 
been  attempted  before*  On  my  oath,  he  did  not  then  ex- 
press his  horror  at  the  accusation,  and  say  it  was  the  most 
horrible  lie  ever  invented;  he  did  not  deny  it  then,  but 
entered  into  an  argument  to  shew  that  it  was  no  crime : 
however,  he  did,  in  the  after-part  of  our  interview,  deny  it 
He  did  not,  to  ray  recollection,  ask  where  his  wife  had  ever 
heard  of  such  a  thing,  nor  did  I  reply  that  she  had  read 
such  things  in  the  newspaper.**  He  goes  on  to  state  what 
passed  between  himself  and  Mr.  Geils  as  to  the  terms  of  an 
amicable  arrangement  for  a  separation;  namely,  that  he  should 
reside  in  Scotland,  enjoying  the  whole  of  his  £1,200  a  year, 
and  Mrs.  Geils  should  reside  with  her  mother,  and  have 
the  children  with  her  there,  whereby  "publicity  of  the  charge 
brought  against  him  would  be  avoided  ;*'  and  he  says,  "  I 
certainly  advised  him  to  accept  the  terms  proposed  to  him.** 
Mr.  Geils,  he  says,  spoke  of  consulting  his  brother-in-law, 
and  he  (Mr.  Hume)  dissuaded  him  from  so  doing,  knowing 
the  feelings  which  existed  towards  the  brother-in-law  on  the 
part  of  Mrs.  Geils.  He  admits  that  Mr.  Geils,  in  the  course 
of  the  interview,  said  he  would  defy  his  wife  and  her  mo- 
ther, and  that  they  might  do  their  worst.  It  is  suggested 
that  he  (Mr.  Hume)  said,  at  the  interview,  "  She  must  be 
mistaken,"  and  Mr.  Geils  replied,  ^'  Of  course,  she  is ;" 
but  he  solemnly  denies  the  suggestion.  He  says  he  parted 
with  Mr.  Geils  on  not  apparently  unfriendly  terms  on 
leaving  the  house ;  that  he  did  not  forthwith  return  to  Mrs. 
Geils  and  communicate  to  her  or  to  Mrs.  Dickinson  the  re- 
sult of  the  interview,  but  he  went  home  to  Bath,  and  wrote 
to  Mrs.  Dickinson  the  general  result  of  the  interview.  He 
says: — 

I  will  not  swear  that  I  unhesitatingly  believe  and  feel  convinced 
that  Mrs.  Geils  submitted  for  twelve  months  to  repeated  attempts 
by  her  husband,  without  mentioning  even  a  suspicion  of  it  to  her 
mother ;  but  I  am  not  competent  to  form  a  belief  on  the  subject, 
not  knowing  the  facts,  or  bow  far  she  may  have  been  under  in- 
fluence from  fear,  or  any  other  cause.  I  never  heard  it  suggested 
that  she  was  subjected  to  such  attempts  for  twelve  months.    I  will 
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lot  flwetr  1117  manner  and  demaanoor  to  Mr.  Gaila,  during  tihaf     Ann.  28. 

Dtvriev  and  on  taking  leave  of  hini^  waa  anch  aa  it  wonld  hare  ^a-f^/aua.. 

mm  to  ham  bad  he  been  a  prisoner  convicted  of  anch  a  crime :  in  ^"^  ^'  ^"^ 

halcaae,  I  abonldnot  hare  apokentohim;  whereaa,  aa  it  waa,  I 

at  dovn  at  table  widi  him,  and  I  behere  took  a  glasa  of  winemth 

unt,  and.  aa  I  bebeye,  ahook  handa  with  him  at  parting.    I  do 

lot  oondder  that  I  behaved  to  him  qnite  aa  I  woidd  to  an  inno- 

ent  man;  I  waa  dvil  to  him,  aa  I  might  be  to  a  atranger;  bnt 

bere  waa  not  the  aame  freedom  and  fimiiharity  of  manner  towarda 

im  which  there  had  previonaly  been,  for  I  had  had  a  great  regard 

3r  htm,  and  had  been  on  terma  of  intimacy  with  him. 

Now,  oonaideriDg  the  nature  of  the  expreaaiona  said  to 
lave  been  made  use  of  by  Mr.  Geils,  I  cannot  poadbly  con- 
eive  how  allthia  conduct  is  to  be  reconciled  with  the  belief 
hat  lie  wna  guilty  of  the  ofience  imputed  to  him.  How  ia 
t  possible  to  conceive  that  a  gentleman  in  Mr.  Hume'a 
itoationy  having  received  this  communication  fhmi  Mrs. 
otSiM,  and  a  confession  from  Mr.  Geils,  could  sit  down  with 
bim,  drink  a  glass  of  wine  with  him,  talk  with  him,  as  he  says 
le  did,  of  the  road  he  had  been  making  at  Queen'a  Charl- 
m,  shake  hands  with  him  at  parting,  and  conduct  himself 
i  be  admits  he  would  not  have  done  if  Mr.  Oeils  had  been 
oDvicied  of  the  offence  ?  The  belief  of  Mr.  Hume  at  thia 
me  was  that  Mr.  Geils  was  not  only  guilty  of  the  offence, 
at  that  he  had  confessed  it,  and  where  is  the  difference 
etween  that  and  his  .being  convicted  of  the  offence  P  It 
I  impossible  to  reconcile  the  evidence  of  Mr.  Hume  with 
lis  conduct  upon  the  occasion.  But  Mr.  Hume  goes 
yame  and  writes  this  letter  to  Mrs.  Dickinson  on  the  same 

Bath,  No.  9,  Old  King  Street, 

Friday. 

My  dear  Mrs.  Dickinson, — As  soon  as  I  got  to  Chippenham,  I 

took  a  fly,  and  went  to  Marshfield,  and  then  drove  myself  to 

Qoeen's  Charlton,  and  am  this  moment  returned  here.     But, 

alas!  what  can  I  say  to  cheer  you,  or  give  you  the  slightest  hopes 

of  contrition  on  the  part  of  the  man  who  is  determined,  if  he  can, 

to  drag  yon  all  into  the  abyss  with  himself  ?    The  horrid  statement 

1  bad  to  &doae  was  of  course  met  by  stout  denial;  but  can  you 

noapne  that  hia  chief  jus^caUon  was  in  counter-accuaatimia  ? 

VOL.  VI.  T 
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AspKiL  26.  And  I  can  only  say  that,  during  a  few  momenta  of  our  interview, 
^2^.  ""^^^^  I  heard  language  and  listened  to  what  the  foulest  fiond  in  h— U 
"  could  never  have  invented.  Enough ;  I  have  seen  him  for  the  last 
time,  and  told  him  he  had  better  write  his  own  statements  to  you, 
as  I  had  failed  in  the  only  chance  of  saving  him  firom  utter  ruin, 
and  involving  his  innocent  wife  and  children  in  his  fall.  He  relies 
upon  the  question  of  law  more  than  any  attempt  at  justification, 
and,  from  his  manner^  and  the  promptitude  with  which  he  met 
my  arguments,  convince  me  that  the  subject  had  not  been  revolved 
in  hid  own  mind  at  the  moment.  If  he  be  not  a  guilty  man,  your 
poor  child,  at  best,  will  never  be  disbelieved.  I  only  trust  in  lur 
firmness,  and  that  she  will  not  g^ve  the  children  up  until  they  sn 
actually  torn  from  her  by  main  force.  He  said  he  was  perftedf 
willing  to  separate  from  her,  but  not  from  the  children.  Of 
course,  I  told  him  such  a  course  on  her  part  would  be  tantammmt 
to  a  denial  of  her  assertions.  In  fact,  he  appears  determined  to 
shine  in  his  own  diabolical  character,  and  set  you  all  at  defiance, 
under  the  miserable  idea  that,  the  law  not  having  cognizance  of 
such  a  crime,  he  will  escape  unscathed.  Good  Heavens  1  does  not 
this  make  the  greater  villain, — ^where  human  nature  could  not 
imagine  a  crime  for  which  punishment  could  be  found  ?  He  will, 
I  have  no  doubt,  at  last  g^ve  in;  but  your  poor  child, — what 
am  I  to  say  to  her?  How  fondly  I  had  looked  forward  to  ruse 
her  poor  heart  by  this  very  post  I  And  is  it  not  dreadful  that  her 
friends  must  congratulate  themselves  upon  the  enormity  of  the 
crime  as  the  only  means  that  could  have  happened  to  make  her 
desert  the  wretch  ?  May  (jod  grant  her  power  to  support  her 
trials,  and  determination  to  shake  him  off  for  ever  1  With  best 
regards  to  Mrs.  Farington,  believe  me,  in  great  haste. 

Yours,  very  truly, 

R.  H. 

So  that  this  gentleman,  having  ^'  heard  language  and  lis- 
tened to  what  the  foulest  fiend  in  hell  could  never  have 
invented,"  sits  down  at  table  with  the  person  who  utters  it, 
drinks  a  glass  of  wine  with  him,  talks  of  the  improvements 
at  Queen's  Charlton,  shakes  hands  with  him  at  parting,  and 
then  goes  home  and  writes  this  letter,  in  which  be  says  that 
the  statement  was  ^'  met  by  stout  denial." 

Under  these  circumstances,  I  must  say  that  the  evidence 
upon  this  part  of  the  case  is  of  such  a  nature  as,  at  least,  to 
leave  very  considerable  doubt  in  my  mind  as  to  the  admis- 
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noD  alleged  to  haiwe  been  made  by  Mr.  Geila  on  the  ooea-     Avul  96L 

am.    No  one  cm  justify  Mr.  Gefls  in  entering  into  oonver-  cugi^^{3^gg^ 

weoxKk  and  speaking  upon  the  subject  in  the  manner  he  is 

repressnted  to  have  done,  and  no  one  can  justify  the  expres- 

nans  be  is  said  to  have  used  to  Mr.  Hume,  whoy  I  have  no 

doobCy  bdieved  that  those  identical  expressions  were  used« 

Bet  the  expressions  themselves  are  not  pleaded,  and  there- 

Aire  Mr.  Geils  had  no  opportunity  of  cross-examining  Mr. 

Home  as  to  the  particular  expressions,  which  might  have 

given  a  diflfarent  effect  to  them  ;  and  I  must  presume*  in 

order  to  eonvict  Mr.  Geils  of  having  completed  the  ofience, 

that  the  expresdons  he  made  use  of  amounted,  and  were 

intended  to  amount,  to  a  confession  of  the  fiurt.    But  how- 

etcr  fisgraoeful  it  was  in  Mr.  Geils  to  enter  upon  such  a 

dtscnasiony  I  cannot  therefore  pronounce  a  sentence  which, 

though  not  subjecting  him  to  criminal  punishment,  will 

lucve  the  effect  of  driving  Urn  from  society,  and  making 

bna  an  eatcast.    I  am  not  satisfied  in  my  own  mind  that 

the  charge  is  established  against  him,  and  that  the  crime 

hm  been  committed ;  and  if  I  was  satisfied,  I  should  fisel 

iMMt  extremely  reluctant^  for  the  sake  of  Mrs.  Geils  herself, 

to  pronoonce  a  sentence  which  would  declare  that  she  had 

been  a  partaker  in  her  husband's  guilt,  for  a  partaker  in 

his  goilt  she  must  be,  if  her  story  be  true— not  guilty  with 

a  foil  and  complete  knowledge  of  the  crime,  diough  she 

admits  that  she  knew  it  was  an  offence  of  a  criminal  nature. 

I  should  be  most  reluctant  fbr  Mrs.  Geils's  own  sake^  and 

for  the  sake  of  the  children  who  are  descended  from  these 

parties,  to  pronounce  that  Mr.  Geils  has  been  guilty  of  this 


Bat  the  most  material  part  of  the  evidence,  as  it  ap* 
pears  to  me,  is  the  medical  and  surgical  evidence;  and 
looking  at  this  evidence,  given  by  Mr.  Cooper,  Dr.  Lever, 
and  Mr.  CaUaway,  gentlemen  of  eminence  in  their  profes- 
lion,  they  prove  that  it  is  absolutely  and  physically  impos- 
sible for  such  an  unnatural  connection  to  take  place  without 
the  passive  consent  and  acquiescence  of  the  woman^  inas- 
mndi  as  the  least  motion  on  her  part  would  prevent  it^  and 
unless  actual  force  was  used^ — that  is,  actual  violence,  or 
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Apul  20»  the  woman  is  deprived  of  all  power  of  resistance^ — they  are 
ffl„77r*giiiYir  ^'  opinion  (at  least,  that  is  the  result  of  their  evidence)  that 
such  a  connection  could  not  take  place.  And  can  I^  under 
such  circumstances,  pronounce  that  this  lady  has  been  a 
partaker  in  the  crime  which  she  has  imputed  to  her  hus- 
band P  That  she  may  have  been  mistaken,  as  suggested  by 
Mr*  Geils,  is^  I  think,  very  possible ;  I  think  It  is  not  pos- 
sible that  she  could  have  acquiesced  in. the  onnmission  of 
the  offence,  and  it  is  not  pleaded  or  suggested  that  force  or 
violence  was  used.  But  she  says  that,  for  a  length  of  time, 
^he  had  submitted  to  attempts  on  former  ocoasiQiis.  I  most 
in  justice  to  her,  as  well  as  to  Mr.  Geils,  say  that  the  pioof 
is  not  satisfactory  to  my  mind.  However  disgraceful  Uwss 
in  Mr.Geils  to  enter  upon  and  discuss  the  subject,  and 
speak  in  the  manner  he  is  said  to  have  done,  and  use  the 
expressions  ttated  by  Mr.  Hume,  this  is  not  sufficient  to 
justify  the  Court  in  prooonndng  him  guilty  of  the  grave 
Not  proved,  offence  laid  to  his  charge.  Suppose  the  case  bad  conae 
before  a  jury,  would  a  jury  have  been  of  opinion  that  tbe 
evidence  was  auffident  to  convict  P  It  must  be  recollected 
that  there  has  b^n  no  cross*examination  of  the  witness  as 
to  the  expressions  attributed  to  Mr.  Geils,  upon  which  bis 
confession  and  admission  is  founded. 
Separation  on  '  Being  of  this  opinion^  without  going  into  any  recapitula- 
Sult?!^""'*  *^tion  of  the  facts,  I  am  of  opinion  that  Mr.  Geils  has  been 
guilty  of  adultery  vrith  two  pwsons,  McPhee  and  Camp- 
|i)ell,  but  I  am  not  satisfied  that  Mrs.  Geils  is  entitled  to  a 
sentence  of  separation  on  the  ground  of  cruelty.  I  pro- 
nounce that  Mr.  Geils  has  been  guilty  of  the  crime  of 
adultery,  and  that,  on  that  ground,  Mrs.  Greils  is  entitled  to 
a  sentence  of  separation. 

Proctors : — Jermert  for  the  husband  ;  Iggulden,  for  the  wife. 
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fttif^  eoutt  of  flmtttraltv* 

April  28. 

**  Skbinoapatam."  —  Motion. — This  was  originaUy  a  CoUuiod. — 
cause  of  damage  by  coUision  by  the  owner  of  the  late  ^i  ^l^^nd^ 
Dankh  barqne  Harriet^  the  principal  consignees  of  the  foreign  Teasel, 
cargo  laden  on  board,  and  the  crew,  against  the  Britisb  ^ui]|^J^"|^ 
Tcssd  Sermgapaianif    the  action  haying  been  entered  at  ed  each  other 

£15^000^  and  bailed  on  behalf  of  the  owners  of  the  &rm-  """^"^  ^^^ 

and  B  was  to* 

ggpotoei.     This  latter  vessel  having  suffered  damage  in  the  tally  lost,   aa 

coUisioo,  a  cross-action  was  entered  on  behalf  of  her  owners  f^^^"  ^  f  "* 

tered    by   toe 
against  the  Harriet;  but  that  ship  having  been  totally  lost,  foreign   owner 

and  har  owner  being  a  foreigner,  the  cross-action  coidd  not  •S^Q't  A,  the 
«  iTi_^«.t  m       ^    owners    of 

be  proaeaitcd  save  by  the  consent  of  her  owner,  or  by  the  which  yessel 

of  the  Court.    The  assent  of  the  owner  was  '"^'f!^"^^ 
and  the  Proctor  for  the  Seringqpatam  prayed  the  action,  but  the 
Court  (SSrd  June,  1846)  to  sUy  the  proceedings  in  this  "^^^  B  being 
caose  until  bail  should  be  given  by  the  adverse  party  to  owner^being^ 

answer  the  cross-action  against  the  Harriet.  foreigner,  this 

latter      action 

could    not  be 

Db*  Lushinoton.— There  can  be  no  doubt  whatever  but  prosecuted,  the 

that,  in  ordinary  cases,  it  is  impossible,  in  commencing  ^^^^^th^ 
acti<ipa  occasioned  by  collision,  to  recover  more  than  the  action  until  bail 
value  of  the  ship  and  fireight.  The  question  that  arises  on  by^'SJ.t'forel^ 
the  present  occasion  is  this :  an  action  has  been  commenced  owner  to  an- 
te a  considerable  sum  of  money,  for  damage  occasioned  by  sww^eai^on 
r«>K^li»y-  The  other  party  commences  a  cross-action,  and  tub  ouniers. 
cdotnds  it  is  contrary  to  equity  that  he  should  be  alone  ^^^^^^^^"^' 
liable  for  the  whole  damage,  unless  the  other  vessd  will  nounced  that 
ffive  him  bail  to  the  amount  of  the  damage  which  has  hap-  ^^^      vessels 

were  to  blame  * 

pened  to  his  vessel.  Now  there  are  two  considerations  of  that  the  da^ 
very  considerable  importance;  the  one  is,  whether  theP^'^^ouldbe 
Court  has  a  right  to  direct  such  bail  to  be  given ;  the  other  andforamole^ 
iib  whether  I  have  any  power  to  enforce  it,  supposing  I  ^^  ^®  damage 
Aould  direct  bail  to  be  given.    I  think  it  necessary, — as  this  b^e  forei^ 


is  the  first  case  that  has  arisen, — that  I  should  take  it  into  owner.  On  mo- 
serious  consideration  than  I  can  do  at  present.  There-  this  decree,  the 
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Armn,  88»     fore^  let  the  action  be  proceeded  with,  and  I  will  give  my 

Sm^gapatoHL  determination  as  soon  as  I  can. 

^  ,     ,  (On  a  subsequent  day^  July  6,) 

whole  damage      1,         .        ^-  t_^^« 

done  to  both      ^  "^^^  bestowed  as  much  attention  as  was  m  my  power 

vetMls  might  upon  this  case,  vrith  a  considerable  predisposition  to  accede 
one  sum,  and  ^  ^®  prayer  of  the  owners  of  the  Seringapaiaim.  They 
the  loss  equal] J  require  bail  to  be  given  in  the  amount  of  damage  alleged  to 

wiUistandi^^  ^^^  "^^^^  ^^®  ^  ^^  vessel ;  but  I  have  great  difficulty, 
the     eroes-ae-  now  that  I  have  examined  the  question,  in  acceding  to  this 

tith  owner  had '^PP^^^^^"*  If  it  is  to  be  a  proceeding  tn  rait,  I  can  do 
not  been  pro-  nothing ;  the  property  is,  destroyed ;  there  ia  no  ret  ni 
Crart  i^rad  V*^*^ »  ^^^  ^^  it  is  to  be  considered  a  proceeding  in  peny 
a»  amouit  of  nam,  I  am  not  aware  of  any  instance  in  which  it  has  beea 

^"b^  A^to  ^^''^^  ^  '"^  ^'^  aware  that  the  practice  has  ever  existed, 
the  Registrar  that,  because  a  cross-action  has  been  brought  fit  personam^ 
J[jJ^^2^^  you  can  require  bail.  In  both  views  of  the  case,  therefore^ 
the  payment  of  it  undoubtedly  fails.  There  is  another  view  that  has  oc* 
*d*  bv°th^r"  ^^^"^  ^  ™^>  namely,  whether,  upon  the  principle  of 
leip  owner  on-  equity,  as  one  party  has  security  in  the  case,  if  they  succeed 

tilhetabmitted  j^  their  action,  I  ouffht  not  to  enforce  security  on  the  other 

to  the  dedue-  »  o  ^z 

tion  of  the  other  side.    But,  after  having  made  the  best  inquiries  in  my 

toss.  power,  I  cannot  find  that  I  have  such  jurisdiction ;  there- 

fore, I  am  under  the  necessity  of  sajring  I  cannot  accede  to 
the  Motion.  Of  course,  as  the  party  suing  is  a  foreigner, 
he  must  give  bail  for  all  the  costs.  This  has  no  reference  at 
all  to  the  Act  of  Parliament. 


1847.  The  cause  proceeded  to  a  hearing,  when  the  Court, 

Nov.  87.  assisted  by  Trinity  Masters,  pronounced*  that  the  collidoa 

was  occasioned  by  the  default  of  both  vessels  (no  part  of  the 
blame  attaching  to  the  pilots),  and  that  the  damage  should 
be  borne  equally  by  both  parties,  and  for  a  moiety  only  of 
the  damage  proceeded  for  by  the  owner,  consignees,  and 
crew  of  the  Harriet,  and  condemned  the  ovmers  of  the 
Seringapatam,  and  the  bail  given  on  their  behalf,  in  the 
said  moiety;  referring  the  amount  to  the  Registrar  and 
Merchants*    From  this  sentence  an  appeal  was  prosecuted 

*  5  Notes  of  Ca.  61. 
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to  the  Judidal  Committee  of  the  Privy  Coondl,  which     AwlSB. 
affirrard  the  sentence^  and  remitted  the  cause. 

Tht  damage  aastained  by  the  Harriet  was  supposed  to 
amooDt  to  about  £IS  fiW,  and  that  of  the  Sermgapatam  to 
about  £1,800;  but  it  was  alleged  that,  under  the  terms  of 
the  aforegoing  Decree^  the  Registrar  and  Merchants  had  no 
power  to  entertain  the  question  of  the  latter  damage,  so  that 
the  owners  of  the  Harriet  would  pay  (or  lose)  £6^00,  and 
thoee  of  the  Seringapaiam  £7,800. 


AdiamMf  Dr.,  for  the  owners  of  the  Sermgapatam,  moved  1846. 
that,  with  reference  to  the  Decree  of  the  27th  November,  ^[^^'yy 
lM7y  the  Court  would  refer  it  to  the  R^strar  and  Mer- 
chants to  ascertain  the  amount  of  the  damage  sustained  by 
the  Smmgapatamf  in  order  that  the  decision  of  the  Court 
mi^it  be  carried  out,  namely,  that  the  damage  sustained  by 
bodi  vnsda  should  be  equally  divided  between  both  the 


Sr  Mm  Dodiom,  Q*A.,  for  the  owner  of  the  Harriett  in 
oppoaition  to  the  Motion* — ^The  sentence  in  this  case  is  as 
foUowa :  **  The  Judge,  by  interlocutory  decree,  pronounced 
that  die  cdlision  was  occasioned  by  the  default  of  the  mas- 
ter and  the  crew  of  the  Harriet^  and  the  officers  and  crew 
of  the  Seringapatam  ;  that  the  damage  arising  therefrom 
oo^t  to  be  borne  equally  by  the  owners  of  both  the  vessels, 
and  finr  a  moiety  only  of  the  damage  proceeded  /or  in  this 
canas/*  The  damage  proceeded  for  in  the  cause  was  the 
damage  done  to  the  Harriet  alone,  because  the  other  suit, 
bj  the  owners  of  the  Seringapatam^  against  the  Harriet,  did 
not  proceed.  The  sentence  goes  on :  **  and  condemned  the 
owners  of  the  Serimgapatam^  and  the  bail  given  on  their  be* 
half,  to  answer  the  action,  in  the  said  moiety  of  the  said 
damage  proceeded  for  i* — so  it  was  confined  to  that.  The 
sentence  of  this  Court  was  appealed  from  to  the  Judicial 
CoBDmittee,  which  affirmed  it;  therefore,  the  sentence  of 
this  Conrt  became  the  decree  of  the  superior  Court ;  and 
dns  Coort  is  bound  to  adhere  to  what  was  originally  its  own 
decree,  but  which  has  now  become  the  decree  of  the  Su- 
preme Conrt,  this  Court  having  no  jurisdiction  to  alter  it. 
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^&nm  9fiD  BSMnsdny  Dr.,  on  the  same  side. — ^This  Modon  comes  too 
late.  The  case  has  come  bade  ftom  the  Court  of  Appeal, 
atf  remitted  from  that  Court,  with  the  final  sentence  of  tbat 
Court  stamped  upon  it.  At  the  tlht^  of  that  decision,  no 
question  was  mooted  with  respect  to  the  darokge  done  to 
the  j^^'ngo/Mitom/  the  only  question  was,  what  was  the 
amount  of  compensatioii  wiiich  the  owner  of  the  Horrid 
was  entitled  to  receive  for  the  dama^' he  had  sustained. 
The  Superior  Court  left  out  of  consideration  the  damage 
done  to  the  Seringapatam,  If  this  Court  were  now  to 
entertain'  the  Motion  made  on  behalf  of  the  owners  of  the 
Serit^apalafHf  It  would  be  constituting  itself  a  Court  of 
Appeal^  undertaking  to  review  the  sentence  of  the  Jtt(itisi 
Committee,  and  modify  that  sentence.  The  Appeal  Court 
has  skdd  that  the  Hdrriet  should  receive  a  moiety  of  the 
damage,  and  if  this  Court  now  interfered,  it  would  be  to 
say,— <^  You  shall  receive  a  moiety  of  the  damage,  subject 
to  a  moiety  of  the  damage  done  to  the  Seringapatam/'  If 
they  intended  to  take  that  course^  tbey  ought  to  have  done 
it  at  the  time.'  Undoubtedly^  where  two  vessels  proceed  by 
eross-actions  against  each  other,  and  they  are  both  pro- 
nounced in  fault,  the  damage  is  put  into  hotchpot,  and 
divided ;  but,  in  this  case,  there  was  no  res  in  quam,  nor 
ship  to  proceed  against,  on  the  part  of  the  Seringapdlam, 

Addams^ — It  is  said,  it  was  understood  that  the  Court 
condemned  the  Seringapatam  in '  a  moiety  of  the  damage 
done  to  the  Harriet,  I  did  not  understand  that  to  be  the 
effect  of  the  sentence;  I  understood  the  sentence  to  be^ 
that  the  damage  arinng  from  the  collision  diould  be  borne 
equally  between  the  parties,  that  is^  TK>t  only  t!be  damage 
sustained  by  the  Harriet,  but  that  suffered  by  the  ^eriffga- 
patam.  It  must  have  been  the  intention  of  the  Court,  that 
all  the  damage  sustained  should  be  divided  between  the 
parties,  and  it  is  impossible  that  could  be  carried  out  mden 
the  present  application  be  acceded  ta  It  is  said  there  was 
no  application  of  this  sort  to  the  Judicial  Committee ;  cer« 
tainly  not ;  but  the  sentence  was  remitted,  and  this  Court 
was  to  proceed  according  to  thetenour  of  former  Acts.  We 
are  now  proceeding  according  to  the  tenour  of  former  ActSi 
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vhen  weadLtheCourttoreforthedanuigefuitaiiiedbytbe 
Sinmgmpaiam  to  the  Registrar  and  Merchants,  that  the  sen- 
teooe  mmj  be  carried  out.  It  is  true,  we  did  not  proceed  in 
the  sdioD  against  the  Harriet^  for  this  reason ;  the  owner 
woold  not  give  an  appearance,  and  there  was  no  vessel  to 
srrast.  If  the  Harriet  had  been  found  uAely  to  blame»  and 
the  8€rimgapaiam  had  sustained  any  damage,  the  owners  of 
the  Strtmgapaiam  could  not  haye  recovered  from  the  owner 
of  the  HarrieU  But  here  the  parties  are  before  the  Court, 
and  the  effect  of  the  sentence  is,  that  both  parties  are  to 
blam^  «nd  all  the  damage  sustained  is  to  be  divided  equally 
between  them ;  and  it  is  monstrous  for  the  owner  of  the 
HmnrUi  to  insist  that  the  owners  of  the  &fiMiga/Miteff»  should 
pay  ^  mciety  of  the  damage  sustained  by  the  Harriet,  and 
the  whole  of  the  damage  done  to  their  own  ship.  The  da- 
mage sostained  by  the  Harriet  might  have  been  only  a  few 
hundred  pounds,  «id  that  sustained  by  the  Saringapaiam 
£10,000. 

Deamtt  Dr.,  on  the  same  side.— It  was  understood  that 
the  chief  ground  of  resistance  to  the  Motion  was,  that  the 
Court  had  no  jurisdiction,  inasmuch  as  the  ree  had  been 
destroyed,  and  the  owner  is  a  foreigner.  That  ground  seems 
DOW  to  be  abandoned,  and  the  present  objectieli  is,  that, 
the  sentence  of  this  Court  having  been  affirmed  by  the 
Judicial  Committee,  the  Court  has  now  no  jurisdiction. 
The  effect  of  the  affirmance  of  the  sentence  here  by  the 
Court  of  ^peal  is,  that  the  sentence  is  to  be  taken  as  it 
stood  then ;  the  cause  is  remitted  to  this  Court  with  that 
sentence.  What,  then,  was  the  original  Decree  in  the  case? 
Inaamudi  as  no  cross-action  could  be  entered,  the  only  terms 
in  wbidi  the  Decree  could  be  taken  down  were,  that  thfe 
defendant  should  be  condemned  in  a  moiety  of  the  damage^ 
But  what  is  the  effect  of  that,  taking  the  whole  sentence 
together  ?  That  though  by  the  form  of  the  sentence  the 
defendants  were  condemned  in  a  moiety,  yet  by  the  rule  of 
law,  and  also  by  the  terms  of  the  Decree  itself,  it  was  in  a 
raoie^  of  the  damage  occasioned  to  the  Harriet,  and  also  a 
meicty  of  the  damage  occasioned  to  the  Seringapatam, 
otherwise  the  sentence  is  contradictory.     The  Court  of 

VOt.  VI-  z 
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Apkil  28.  Appeal  sends  the  case  back  for  this  Court  to  act  on  its  own 
JSmMgapatam.  ^^^^-  The  Court  has  the  money  in  its  possession,  and, 
sitting  as  a  Court  of  Equity,  will  carry  out  the  Decree 
according  to  equity,  applying  the  rule  that  those  who  ask 
'  for  equity  must  first  do  equity.  *  If  the  Court  cannot  give 
half  the  damage  done  to  the  Seringapatam,  it  will  be  afford- 
ing great  advantage  to  foreigners  in  every  case  where  there 
is  a  total  loss  of  a  vessel,  and  it  will  make  substantial  jus- 
tice depend  on  the  mere  form  of  the  Decree,  a  form  neces- 
sarily occasioned  by  its  not  being  possible  to  bring  the 
owner  of  the  Harriet  before  the  Court,  by  voluntary  appear- 
ance or  as  represented  by  the  vessel. 

AddamSf  in  reply. — We  were  no  parties  to  the  drawing 
up  of  the  Decree.  If  the  Court  refuses  the  present  applksr 
tion,  the  result  will  be,  that,  instead  of  the  damage  being 
borne  equally  by  both  parties,  the  proportion  paid  by  the 
Harriet  will  be  £6,500,  and  that  by  the  Seringapatam 
£7,800. 

JoDOMxMT.  Dr.Lushinoton. — What  you  pray.  Dr.  Addams,  in 

-effect,  is  this:  that  the  damage  be  thrown  into  .one  sun, 
and  divided. 

The  true  question  is,  whether  the  Court  has  the  power  to 
administer  justice;  or  whether,  from  the  course  which 
.  these  proceedings  have  taken,  its  hands  are  so  tied  that  it 
is  unable  to  give  such  directions  as  shall  render  the  condo- 
sion  of  this  cause  conformable  to  what  has  happened  in 
other  instances. 
Peculiarities     There  are  certain  peculiarities  in  this  case  wbioh  I  think 

or  the  case.  ^^  necessary  to  notice.  The  original  action  was  entered  on 
'behalf  of  the  owners  of  the  Harriet  on  the  1st  May^  1846, 
And  it  was  against  the  Seringapatam  in  the  sum  of  £15^000, 
the  Harriet  having  been  totally  lost.  On  the  30th  May,  a 
vross-action  was  entered  on  behalf  of  the  owners  of  tbt 
Seringapatam  in  the  sum  of  £550.  An  appearance  was 
given  in  the  action  against  the  Seringapatam,  on  behalf  of 
the  owners  of  that  vessel,  and  their  Proctor  prayed  the 
Court  to  direct  the  proceedings  against  the  Seringapatam  to 
l)e  stopped,  until  bail  should  be  given  by  the  owners  of  the 
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Hawrieif  to  answer  the  action  of  the  owners  of  the  Seringa'^     April  SSL 
An  objeiction  was  taken  by  the  Proctor  for  the 


owners  of  the  Harriet^  and  the  Court,  after  having  directed 
the  mitter  to  stand  over»  when  the  prayer  was  repeated, 
then  rqected  the  petition^  but  directed  security  to  be  giyen 
for  eosts*    Now  the  reasons  which   actuated  the  Court  on 
that  cxscasion  were  these :  it  was  utterly  impossible  I  could 
foresee  the  result  of  the  action, — either  the  action  brought 
on  the  one  side  or  the  other ;  but  the  Harriet  having  been 
sonk  and  lost,  it  was  not  possible  for  the  Court,  consistently 
with  the  decision  which  had  taken  place  some  time  before 
in  the  Court  of  Exchequer,  to  have  allowed  the  action  to 
proceed  against  the  owners  of  the  Harriet,  for  it  had  been 
hdd  in  the  Court  of  Exchequer,  that,  a  ship  having  been 
lost  in  consequence  of  a  collision,  the  whole  property  to  be 
proceeded  against   by  the  other  party  was  extinguished, 
and  tiiafc  Aat  was  the  true  construction  of  the  Statute ;  the 
loss  of  the  owners  being  limited  to  the  amount  of  the  pro* 
perty,  alid  the  property  being  lost,  the  owners  could  not  be 
made  responsible*     That  was  the  reason  which  operated  on 
my  mind,  and  induced  me  to  reject  the  prayer  then  made. 
The  consequence  of  this  was,  that,  contrary  to  the  usage 
and  practice,  the  second  action  was  not  admitted  to  be 
goremed  by  the  proceedings  in  the  first;  therefore,  that 
cause  came  to  be  heard  under  peculiar  circumstances.  When 
it  was  heard,  the  result  was,  that  the  Trinity  Masters  were 
oC  opinion  that  both  the  vessels  were  to  blame,  and  then, 
sopponng  that  the  Harriet  had  not  been  lost,  but  only 
damsj^ed,  the  consequence  would  have  been^ — provided  an 
aelien  bad  been  brought  against  her,  and  it  had  been  agreed 
that  the  one  action  should  abide  the  result  of  the  other,-— 
Ibere  wonld  have  been,  according  to  tlie  ordinary  course  of 
prooeecBng,  in  conformity  with  a  decision  of  the  House  of 
p*  two  Decrees,  or  rather  only  one,  referring  the  joint 
for  consideration  to  the  Registrar  and  Merchants  to 
npdrt  thereoOf  and  all  the  costs  to  be  equally  divided,  as  well 
ii  the  damage.    But,  for  the  reason  I  have  mentioned,  the 

^  jHagr  v.  £e  Neve,  Dom.  Proc.  18^4^ 
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Aml  88b  crost-action  was  not  prosecuted,  and  then  the  Ccmrt  made 
^/^~^^  the  Decree  pronouncing  for  a  moiety  of  the  damage  done  to 
the  Harriet^  which,  it  appears,  amounted  to  a  very  consi* 
derable  sum  of  money.  From  this  Decree  an  appeal  was 
prosecuted  to  the  PHvy  Council ;  my  Decree  was  affirmed, 
and  now  an  application  is  made  to  the  Court,  to  refer  to  tbe 
Registrar  and  Merchants  the  amount  of  the  damage  done  to 
the  Seringapatam,  for  the  purpose  of  uniting  that  amount  of 
damage  together  with  that  done  to  the  Harrki,  which  op^ 
rated  as  a  total  loss,  and  dividing  the  whole  loss  and  costs 
between  the  parties,  according  to  the  rules  of  the  Court. 
Objections,  <  But  two  objections  are  offered  to  the  Court's  proceediDg 
in  this  course:  one  is,  that  the  Court  has  no  longer sny 
power ;  its  original  decision  having  been  affirmed  by  the 
Frivy  Council,  and  the  case  being  merely  sent  back.  I  have 
not  power  to  alter  the  Decree  at  all ;  that,  in  short,  any 
attempt  to  do  so  would  be  an  infringement  upon  the  author 
rity  of  the  Privy  CounciL 

That  is  one  objection.  The  other  difficulty  certainly 
presses  me  still  more;  it  is  that  the  second  action  has  not 
been  prosecuted ;  there  was  no  agreement  between  the  parties 
that  the  two  actions  should  abide  the  first  decision. 

With  regard  to  the  Decree  of  the  Judicial  Committee 
of  the  Privy  Council,  if  I  entertained  the  opinion  thai 
they  had  the  slightest  intention,  by  a  simple  affirmance 
of  my  Decree,  that  my  hands  should  be  tied  from  consi- 
dering the  merits  of  the  question,  of  course,  it  would  be 
my  duty,  without  considering  whether  justice  was  done  or 
not,  to  submit  to  that  authority.  But  I  am  of  a  different 
opinion,  because  I  do  not  apprehend  I  am  about  to  disturb  the 
Decree  of  the  Privy  Council ;  in  other  words,  to  disturb  my 
own  Decree.  If  my  hands  were  tied  now,  they  would  have 
been  at  the  time  I  pronounced  the  Decree ;  and  nothing 
was  farther  from  my  intention  than  to  limit  myself  in  deal- 
ing with  the  case.  In  truth  and  in  £ict,  I  presume  the 
Decree  is  in  the  ordinary  terms.  I  did  not  pronounce  it  in 
the  words  in  which  it  is  here  stated ;  I  pronounced  for  the 
damage,  and  the  Registrar  drew  up  the  Decree  in  the  ordi- 
nary way.     I  do  not  feel  myself  bound  by  the  affirmance  of 
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thflt  Decree  bj  the  Privy  Coondl ;  and  if  I  can  do  anj^thing     Arsu.  Sa 

to  aibrd  a  remedy,  it  is  my  doty  to  be  astute  where  justice  j^^^^SZZf^^ 

and  Ikw  are  so  dear.      I  do  not  think  that  I  shall  infringe 

upon  the  authority  of  the  Privy  Council  by  what  I  am  about 

to  do;  if  I  did  anythingt  it  would  be  something  accessory, 

or  in  addition^  to  the  Decree^  not  an  alteration  or  reversal 

ofit. 

The  eeoond  difficulty,  to  which  I  have  adverted,  is  some- 
iHiat  of  my  own  starting ;  but  it  certainly  has  occurred  to 
my  own  mind,  the  second  suit  not  having  been  prosecuted, 
how  la  it  that  the  Court  can  deal  with  it,  as  if  it  were  an 
eziscing  anit,  and  say,  **  You  shall  have  the  benefit  of  a 
Decree^  whidi  Decree  is  not  made?"  I  confess  I  have  been 
Bot  •  little  pressed  with  that  view  of  the  matter.    But  then, 

00  the  other  hand,  if  that  difficulty  was  created  at  all,  it  waa 
created  by  the  peculiar  circumstances  of  this  case,  one  of 
the  vsBSslu  having  been  actually  lost,  and  the  state  of  the 
law  becomes  exceedingly  peculiar.  Neither  the  Court,  nor 
anj  onrdse,  could  foresee  the  result.  If  I  could  have  fore- 
seen the  result,  I  might  not  have  chalked  out  strictly  the 
oourae  of  proceeding,  but  I  would  certainly  have  made  some 
arrangement  to  meet  the  drcumstanoes  of  the  case,  because 

1  never  will  be  driven,  unless  compelled  by  law,  to  work 
injostice  towards  either  party  on  a  matter  of  form. 

I  am  prayed,  then,  to  refer  the  amount  of  damage  done  to      Owners   of 
the  Sermgapatam  to  the  Registrar  and  Merchants,    I  wiU  ^^^^"^ 
not  aker  the  original  Decree  at  all ;  I  will  refer  the  attiount  amount  of  their 
flf  tesage  done  to  the  Harriet,  but  I  shall  toke  this  course ;  gjf^j""*^'^ 
I  win  not  let  the  owners  of  the  Harriet  receive  what  they  deduction     of 
daiai,  onder  that  reference  to  the  Registrar  and  Merchants,  ^  ^^^  ^^'^ 
mtil  they  have  submitted  to  the  deduction  of  the  other  loss ; 
if  thej  think  fit  to  go  without  that  to  which  they  are  en* 
tithMi,  and  which  is  the  larger  sum,  then  I  presume  the 
pssrty,  for  whom  Dr.  Addams  appears,  cannot  complain  that 
hijiiatioe  was  done  to  them. 
•'  Addmrnf*-^!  am  quite  ready  to  submit. 

'  ^ttpetots: — Puckbf  for  the  Harriet  i  Stokes,  for  the  Seringapatam, 
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AnuL  28»  Thb  <<  Virginia,"  othbrwisb  '*  Felicidadb." — ill^ 

BountvoD  the  ^^*^-— Thi*  "''^**  •  business  of  shewing  cause  why  Captain 
capture  of  ves-  Ussher,  the  commander^  and  the  other  officers  and  crew  of 
A  *  Unlade  ^'*^'  ^^^  Wasp,  should  not  be  pronounced  to  hare  been 
—  A  Queen's  the  original  seizors  of  the  Virginia^  otherwise  Fdiddade^  a 

ship,  A,  hsT-  yeisel  condemned  as  enjraired  in  the  slave-tradey  and,  as 

ug  captured  a  ^  ^ 

•lave-Tessel,  B,  such  seizors,  entitled  to  the  bounties  in  respect  to  the  ton* 

^^V^  ^m  ^^^'  against  Captain  Dunlop  and  the  rest  of  the  officers 
cer  and  part  ^^^  the  crew  of  H.M.  sloop  Siar^  who  had  been  pronounced 
of  her  crew,  the  captors  by  the  Vice* Admiralty  Court  at  "St.  Helena,  and 
company/^p-  ^^^  appeared  by  Proctor,  and  denied  the  interest  of  the 
tared  another  Waip.  On  behalf  of  the  Wasp,  an  Allegation  was  given  in, 
into  which  the  ^l^^ch  pleaded  that»  on  the  27th  February,  1845,  that  yes- 
officer  in  com-  sel,  the  commander  of  which  was  duly  provided  with  spe- 
with  some  ot  ^^  instructions,  whilst  cruising  on  the  coast  of  Africa  for 
hit  men,  leay-  the  prevention  of  the  slave-trade,  under  orders  to  that  effect 
ctirffe  o?  B  ^^"^  ^^  Lords  Commissioners  of  the  Admiralty,  fell  in 
upon  whom  with  and  seized  the  FfVgmta,  a  Brazilian  vessel,  equipped 
board^rose  ^  ^^^  ^^®  tcsS^Q  in  slaves,  but  without  any  slaves  on  board, 
killedthem,and  manned  with  a  crew  of  thirty  men,  all  of  whom,  except  the 
recaptured  t^  master  and  one  other  person,  as  well  as  the  ship's  papers, 
was  chased,  but  were  removed  on  board  theffioup/  that  Lieutenant  Stupart, 
lost  sight  of,  by  ^  midshipman,  and  sixteen  seamen,  belonging  to  the  sloop, 
tured  by  an-  were  put  on  board  the  Virginia^  with  orders  to  take  her 
^v*'  n"**"*H  ^  S*€n*«  Leone  for  adjudication ;  that  the  two  vessels 
afterwards  lost  having  parted  company,  the  Virginia^  with  Lteut.  Stu- 
at  sea:— Held,  part  and  the  people  of  the  Wasp  on  board,  on  the  2nd  March, 
dispossessed,  1B45,  fell  in  with  and  seized  a  Brazilian  brigantine,  called 
and   D   alone  the  Echo,   with  431   slaves  on  board,   whereupon  Lieut. 

nraa   eiltitlcd   tO 

the  bounty.  Stupart,  with  seven  of  his  men,  went  on  board  the  EchOf 
leaving  Mr.  Midshipman  Palmer  in  charge  of  the  Fifgima, 
with  the  nine  men  of  the  Wasp^  two  men  of  her  own  crew, 
and  twenty  of  the  crew  of  the  brigantine,  who  had  been  re- 
moved from  the  Echo  to  the  Virginia;  that  the  Vhrgima 
and  the  Echo  having  remained  in  company  during  that 
night,  on  the  following  morning,  the  Brazilian  people  on 
board  the  Virginia  rose  on  Mr.  Palmer  and  his  men,  slew 
the  whole  of  them,  except  two  blacks  (who  jumped  over^ 
board  and  swam  ashore,  seven  miles),  took  possession  of 
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the  vessel  and»  after  making  an  ineflectual  attempt  to  re-  Apkil  28. 
capture  the  Echo,  stood  out  to  sea,  chased  by  the  Echo,  y^^^ 
-wbidi^  being  a  bad  sailer,  soon  lost  sight  of  her ;  that,  in 
the  night  of  the  4th  March^  the  Virginia  was  fallen  in  with 
and  captured  by  H.M.  sloop  Star,  and  an  officer  and  prize 
crew  from  the  sloop  were  placed  on  board  her^  with  orders 
to  take  her  to  Sierra  Leone,  to  be  proceeded  against  for 
being  equipped  for  the  slave-trade,  and  having  no  papers 
oo  board  her ;  whilst  so  proceeding,  she  was  upset  in  a 
squall  and  foundered,  the  persons  on  board  her  escaping  on 
a  rafty  and  being  picked  up  by  H.M.S.  Cjfgntt;  that  the 
Star  instituted  proceedings  against  the  Virginia,  otherwise 
FtUcidadef  in  the  Vice-Admiralty  Court  at  St.  Hdena, 
which,  on  the  2nd  Aprils  1846,  condemned  the  vessel  to  her 
Majesty,  but  by  error  or  mistake  so  condemned  her  as  cap- 
tured by  H.M.  sloop  Star,  and  not  by  H.M*  sloop  Waspf 
and  the  bounties  granted  by  the  Act  on  the  tonnage  of  the 
FugMto,  amounting  to  £1,298,  had  been  paid  to  the  agents 
for  the  Star,  and  remained  in  their  hands. 

Sir  John  Dodion,  Q.A.,  and  Jenner^  Dr.,  opposed  the  ad- 
mission of  this  Allegation;  Addanu  and  RoberUonf  Drs., 
eonird. 

Dr.  Lushinoton. — It  is»  I  think,  quite  clear  that  all  the  Janawnn, 
general  principles  which  apply  to  joint  capture  are  applica- 
ble to  cases  where  the  subject-matter  is  the  bounty  granted 
on  tonnage.    The  first  question  which  arises  is,  whether^ 
under  the  circumstances  of  this  case,  supposing  the  vessel 
to  be  a  prize,  the  present  claimants  would  be  entitled,  in 
any  shape,  to  share.   If  this  was  a  prize  case,  I  should  follow 
the  authorities  bearing  upon  this  point.     In  the  case  of  the 
^  Turie/**  a  case  of  prize,  it  was  held  that,  in  order  to  en- 
•title  the  first  captors  to  the  prize,  they  must  bring  her  into 
41^  place' of  safety^  because  a  proper  title  can  only  be  acquired 
fegr  that  circumstance.   It  has  been  said  that,  in  this  case, 
there  has  not  been  a  lawful  re-capture  of  the  vessel.    That 
-jd  a  question  of  great  and  important  moment,  and  I  should 

*  3  Rob.  9. 
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Ann  8B.     findnyMtf  p)^U!ed  iri  agitufttioir of  «g#tat>dHflca1f)^tf  I'^i^ere 

P^~^     ckdted  npcfii  to  diedde  it  '  But  I  tim^oot  sov«qiilr^4^<idw 

ease  before  itie,  and,  therefore^  I  give  bo'6piiiioi|iii|^*ik 

TtiequeAtion'ifli  not  trhtlh^r  tbe-^fMisfliBfliidra'of  tfa^^end 

were  divested  lawfully  or  not,  but  wh^ertiiie]r'1»>^4«ffiB^ 

tually  divested,  and  if  they  w^re,  tl^e^int«lreiri»fiaie4xl%tiisl 

■    ■    -'  tfeicors  is  altc^ether  gone.    I  believe  liiattlieiiirighMdie)#on 

were  thus  divested.   It  is  said  that  the  WmphnA'Ae  origiail 

papers^m  board;  butthatisnotacitx^ittastanceto  whieh^IidMi 

advert.   Where  was  the  i^m  mafarf  MMfdeadythebiBeefi 

Allegttion     and  drew  of  the  Siar  are  the^  only^rftoHsto  %htt«i  «id 

rejected.  thferefbre  I  must  reject  the  Alleg««3«fi.     ' 

iWtors  I— i^e^MMi,  for  thtWatp;  luihery,  for  ihe  5<ar. 


a\ 


I  • 


May  5. 
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CoUition.—      Thb  <<  Victobia."— *C^m^    by  AU  on  PetiHm.*d'T!UM 

Where  a  ves-  ^^^  „,  ^^^tion  by  the  owners  of  the  britf  Three  BeiMf  ts 
se],  in  a  dark  _  ^  .    ,  ,  ,  T* .  _    •^_.  . 

ni^t  in  Janu^  ^cover  the  amount  of  the  total  loss  of  that  vessel,  whm 

■Tf  encbjred  ^^s  sunk  in  a  collision  with  the  Victoria,  a  vessel  of  168 
Swin,  not  ex-  ^^^»  in  the  West  Swin>  on  the  9th  January*  Both  vessds 
hibiting  an  of-  ^«re  coal-laden,  and  were  proceeding  from  the  north  \b 
was^nin  into  ^^''^^*^>  ^^  wind  blowing  strongly  from  the  eastward 
and  sunk  by  The  Three  Betsys  had  anchored  for  the  night  in  six  fathoiM 
—  Held  that  v^r»  ^^^d  about  half-past  two  o'clock  in  the  morning;  the 
although  blame  mate»  being  on  deck^  saw  the  Ftctoria  coming  in  the  diieo* 

vessel  in^mo!  ^^"^  ^^  ^^®  ^"^'  ^^  about  dx  knots  an  hour,  and  soon  aftei^ 
tion,  the  other  she  struck  her  on  the  larbote'd  side,  cut  her  down  't^-lhe 
a*"tinie^  *and  ^^^^'^  edge,  and  in  about  an  hour  and  a  half  she  sank.  On 
place,  sfaookl  the  part  of  the  Three  Betsys  it  was  alleged  ihat  liie  collldlon 
bie^lig^t  bum-  "^®  ^'^^  weglect  and  a  want  of  look-ont  oh  boatd  t!ie'*/^ 
ing,   and  was  toria ;  the  defeiice  df  ^e  latter  vessel  being  that  th^  tMi^ 

bkSSVor^^t  ^  ^"  ^^  *^**  ^^^  ^®  iicddent  was  attributiible  tb  »tiic 

of  this  precBu-  brig's  not  having  exhibited  a  lighU  l^s  it  was  her  4uty  to 

^P?'    ^^•""8®  have  done^  other  vessels  anchored  in  the  vidnity  having 

shewn  lights,  wliich  rendered  it  the  more  difficult  to  see  a 

vessel  without  a  light.  ' "  ' 
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The   issues  were  three : — Ist,   whether  the  brig  acted       Mat  5. 
rightly  in  coming  to  anchor  where  she  did ;  2nd,  whether       Victoria 
she  was  bound  to  shew  a  light ;  and  3rd,  whether  blame  was 
imputable  to  neither  vessel,  but  the  collision  was  the  result 
of  inevitable  accident. 

The  Court  was  assisted  by  Trinity  Masters.* 

Haggard  smd  Jetiner,  Drs.,  for  the  Three  Belsy$, — We  say  Aroumivt, 
we  did  shew  a  light;  but  suppose  not^  the  question  is, 
whether  the  vessel  was  anchored  in  such  a  situation  as  ito 
make  it  a  duty  on  her  to  have  and  to  shew  a  light,  in  order  to 
exonerate  the  other  vessel.  Opinions  differ  upon  this  point: 
some  think  that  lights  on  board  vessels  at  anchor  create  con- 
fusion. The''Raser\  The '' Iron  Buke^X  The  *' Swea.^ 
The  *'  Sarah:' \\ 

Addams  and  Txjoiss^  Drs.,  for  the  Victoria* —  Supposing 
the  brig  had  a  right  to  anchor  where  she  did^  she  took  no 
precaution  against  accident,  not  even  that  adopted  by  other 
vessels,  of  shewing  a  sufficient  lights  for  they  admit  the 
light  was  nearly  out.  In  such  a  place  as  the  Swin«  every 
vessel  at  anchor  should  exhibit  a  lights  and  there  is  an  order 
of  the  Admiralty,  that  all  vessels,  without  distinction^  at 
anchor,  should  exhibit  a  common  light  In  the  case  of  the 
** Londonderry ,**%  in  the  Admiralty  Court  of  Ireland,  Dr. 
Stock  said :  ''  It  is  very  true  that^  in  not  hoisting  a  light, 
there  may  be  shewn,  under  the  circumstances  of  the  case, 
such  evidence  of  gross  folly  or  wilful  neglect  as  to  disentitle 
a  complainant  to  any  relief."  This  is  such  a  case.  The  real 
question  is^  was  not  this  vessel,  anchoring  in  such  a  situa- 
tion, with  vessels  crowding  up,  under  an  obligation  to  have 
a  light,  in  order  to  shew  her  situation  ? 

Dr.  LxrsHiNOTON  {addressing   the  Trinity  Masters)* —  SvMiiiKa  vt* 
Gentlemen  :  On  the  present  occasion,  I  think  it  desirable  to 
proceed  step  by  step  in  our  investigation  of  this  case. 
.  The  first  admitted  fact  in  the  case  is,  tliat  the  vessel,  the 

*  Ckptain  Rees  and  Captain  Farrer. 
*     t  8  Roll.  Jan.,  8.    S.  C.  2  Notes  of  Ca.  101. 

I  4  Notes  of  Ca.  97.  ^  Ibid.  g/M.96n. 

%  4  Notes  of  Ca.  Supp.  xlii. 
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Hat  5.  Three  BetsjfSf  was  lying  at  anebor.  And  was  run  down  by 
Vie^ria  ^  FidoriOf  and  I  refer  to  this  fact  in  the  first  ioatai^ce 
aimply  in  cMrder  to  mention  to  you  that  it  is  an  >  established 
peei^on  in  all  cases  bearing  this  particalar  feature,  that  jt  is 
incumbent  on  the  sailing  vessel  to  shew  soiye  gqod  cause 
why  she  came  into  collision  with  the  vessel  lyio^  at  imcbor. 
The  general  rule  of  law  is^  that  th^;a8ii#  pnbamdi  must  be 
fixed -upon  the  vessel  which  might  by. possibility -(witbnit 
reference  to  the  particular  circumstances  of  the  caae)  have 
avoided  contact  with  a  vessel  lying  at  anchor,  whidi.  is 
totally  helpless.  In  this,  as  in  almost  all  other  cases  of  thif 
description»  it  may. turn  out,  either  that  the  vessel  pro- 
ceed^ against  may  be  to  blame,  or  both  vessels,  or  it  m^ 
be  a  cfise  of  inevitable  accident.  I  doubt  if  inevitable  acci- 
dent could'  be  the  state  of  things  applicable  to  this  ease. 

.iW>e  will  opnvider,  in  the  first  instance,  that  which  has 
been  made  the  most  material  question  in  this  cause,  namely, 
whether  the  Three  Betofs  was  to  blame  or  not ;  and  that  de- 
pends upon  one  circumstance,  which  has  been  very  much 
Whether  a  discussed  at  the  Bar  by  both  sides,  whether  it  was  rths 
dSJT^hould"'  ^^^y  ®^  ^  Three  BeU^s  to  have  had  a  light  hoisted  at  the 
hoiftalight?    time.    The  learned  Counsel  who  addressed  you  on  behalf 
of  the  owners  of  the  Three  Betsys  cited  several  cases,  in 
order  to  shew  what  was  the  general  principle  that  has  been 
laid  down  and  recognized  in  this  Court,  and  there  can  be 
no  doubt  whatever  what  that  general  principle  is,  becaaae 
it  has  undergone  the  most  serious  discussion  at  varieiu 
times,  and  has  received  the  sanction  of  the  first  Jodgsi, 
both  in  the  House  of  Lords,  as  well  as  in  this  Court,  and 
has  received  the  approval  of  men  of  great  nautical  expe- 
rience.   We  have  nothing  to  do  with  the  question  of  a  mer- 
cantile vessel  carrying  a  light  when  she  is  sailing  ;  the  sim- 
ple question  is,  what  is  the  rule  where  a  merchant  vendlis 
lying  at  anchor ;  whether  she  is  bound  or  not  always  to 
exhibit  a  light  ?    It  is,  I  apprehend,  as  settled  bb  any  potot 
can  be,  that  there  is  no  such  general  obligation*     But, 
though  there  is  no  general  obligation,  it  is  equally  aettled, 
that  circumstances  may  exist,  in  whidi  it  would  becone 
obligatory  on  the  master  of  a  merchant  vessel  to  exhibit  s 
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lights  for  his  own  safety,  and  for  the  safety  of  other  vessels.  Mat  5. 
The  shnple  questions,  then,  are  these:  was  there  any  light 
ejJubited  at  dl  ?  and  if  there  was  no  Hght,  were  the  particu- 
lar circumstances  of  this  case  such  as  rendered  it  requisite 
and  proper  that  there  should  have  been  a  light  ?  And  I 
must  state  the  ground — which  is  a  very  simple  one-— why 
drcamstances  may  render  it  necessary  for  a  light  to  be  exhi- 
bited. It  is  this ;  that  all  perscms  are  bound  to  take  due  and 
proper  care  to  avoid  accident*  Either  on  land  or  at  sea,  bo 
man  can  complain  of  an  accident  that  happens  to  himself,  if, 
by  reasonable  and  proper  precaution,  he  could  have  pre- 
vented it.  But  to  illustrate  the  case  by  reference  to  travel- 
ling by  land^  no  one  would  lay  down  a  rule  that  every  car- 
riage should  carry  lamps  whether  it  were  moonlight  or 
dark ;  whether  it  were  a  hundred  miles  distant  from  town, 
or  in  a  road  which  was  much  frequented.  But  if  you  were, 
upon  a  dark  night,  to  draw  up  a  carriage  by  the  roadside, 
exhibiting  no  light  at  all,  I  should  say,  without  the  least 
doubt  or  hesitation,  that  the  driver  of  the  carriage  was  to 
blarney  having  brought  it  to  an  anchor  (if  I  may  so  call  it) 
on  land,  without  giving  the  least  intimation  of  his  presence 
at  that  spot  where  it  was  not  to  be  expected  that  he  would 
be  found. 

First,  then,  with  regard  to  the  fact :  I  confess  I  entertain  No  effective 
no  doubt  whatever ;  I  do  not  believe  that  there  was  a  light  ^^'|,  ?"  ^^^^*^ 
burning  sufficiently  visible  for  the  purpose,  for  this  reason : 
it  it  not  stated  in  the  original  case,  on  behalf  of  the  Three 
Beisys,  whereas,  if  they  had  had  a  light  burning,  they 
would  have  said  that  they  made  use  of  every  precaution; 
that  they  had  a  light  burning,  and  that  the  other  vessel 
might  have  seen  it.  But  it  is  not  till  after  the  charge  is 
Btade  that  there  was  no  light,  that  they  mend  their  case, 
Mid  lay,  **  We  had  a  light ;  it  is  true,  we  admit,  it  wa$ 
literty  6ttt9  but  the  mate  was  going  up  with  a  firesh  candlci 
in  otder  to  renew  it."  Unless,  therefore,  you  differ  from 
fllfe^  1  put  it  as  a  fact,  that  no  effective  light  was  burning  at 
the  time*  We  then  come  to  what  I  consider  the  pinch  of 
theette,  the  decision  of  which  must  depend  upon  you; 
Haneljt  whether,  looking  at  the  whole  circumstances  of  this 


#  ■ 
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P^^^      dP  the  ti(!^ht^'  the  tidmbfar  i6f  vesadi-likii}]!!  ttpibefbwwght  u§ 
iri  tlie<'WMi9^hr('>alld^tlid'tiiiibb6r  of  ye»ek>rli^cc^j/t^ 
tltf (M|(Ki'  i\P  DNik  t#bl'  b  bifliter  oi'  retamMb  preci^iitson  thai 
tlif^lfi)^ev'JM4^jriihoAld'Uveb«n9c4»4igttt.  ' If >y#ii:arb of 
<ifAhlMk'fiM'«^<«lrfyltfg(  a'ir|^<iiroiddrinHr^4eiiacdi|9««e]d 

imposed  upon  those  on  board  the  Three  Bdsys  Xoktvm 
^il^t#d*it<jr»ttfPthii)f«iM>n^titbarHffis  Ihe  dvfyfrpfiiHrery 
man  to  guard  against  any  probable  accident.  And(  l^omiMlt 
help  adverting  to  the  fact  that,  even  in  the  judgment  of 
i^..'<oa';r  gi^^^  bdd-drih^^tramfB^rtMasdveStithk^a^  Ai^ 
cATftitolf^irceibliiy  tv  b€^  Urken;  tebmie  tbej^didMlepffiirib 

xMri«>Wld^o(illilf  iWttmnt^^^  tfaaft  Iht4igb(^,  vim 

li^'MtQ'lilly'lMQriiing  m^tb^iifaie^BfftiieiBolUiioiift;  ^jv^pvdi 
«l^''7%ite  jSMr^iiall  ^H  d^pekHl'ra^MDiuntiitwm  oCthiH 
^^i^dtfon;*  'I  ttUmnot'loihir  thet<aame^  JTid|yrBriBiit  ;tl4t  yl>ur(fini| 
Bcfiabb^'you  know  wfaktis  the  numbec  lO^iiffsael^  likely^^ 
dMtt^  ty|y  the  West  S^itfi  ;^<whkt  iatbe  difficulty  «b4;  wbal  the 
fttdfity  of  seefeig' vess/els  at  night ;  fkudby^  lenow  wbirt;  pi^ 
dilitibnri  aipe>  requisite  and 'neeeetfary  iii  ortlerta  «eoiife  felie 

itfiVi^tion.     '     ■'"        '■♦   '-.    ^.■•- i:  ••     .     .V'  ■ 

-^86  ndueh,  theii>  for  the  Three  BeUjfSi'^  She  .nay- 4}e  in 
Ottth;  but  Btin  blame  mif  attadi  toth^  iT^b^orta.  f  S^lajka. 
^Miftid^  Was^eoal-ladeU)  and  wa^  procedoKng  ^pomith<Mf^rth  up 
theTiver.  She  hkd  the  wind  fronf  thd  Ei^Audfthoitdy.  before 
•'  ^-  thecollisionhadpassedby  the  Middle  light,  lying  on  thelar* 
Ibioak-d,  when  she  comes  down  ufkoorthe  JtfaJMffpot^tofbeai^ 
h^^elmii  passes  her^  and  immediately  to>the«a9«rth  of  her 
finds  the  Three  Bettys,  lying  (asrblkeiiay^)  weadjihtomi^ 
to  her.  The  first  point  ift,  ought  she»  or  ought  she  not,  to 
have  proceeded  through  the  Swiii  at  all  k^'nighT>  llS^ndlj, 
had  she  more  or  less  than  the  proper  quantum  of  sail  set, 
and  the  proper  sails  ?  Thirdly,  were  her  anchors  and  cables 
in  the  situation  in  which  they  ought  to  have  been  ?  It  is 
distinctly  sworn  by  those  on  board  the  Victoria^  what  were 
the  sails  set,  and  what  not,  and  what  was  the  state  and  coa« 
dition  of  the  anchors  and  cables.    Ought  she,  in  this  state  of 
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things^  "with  a  favourable  wind  behind,  to  have  cone  at  a  Mat  6. 
great  pace  through  the  Swin  ?  Ought  she  not  to  have  come  Vidmixu 
at  a:  slower  piace,  or  exercised  any  other  precatttion>;Bo  as  to 
render  collision  less  probable,  or  perhaps  to  iiave  pr^eveateil 
H'altogeth^  ?  These  points  I  submit  to  your  copsideratioBt 
It  is  axfiestion'of  some  importante,  and  if  yoa^nt^ftaiprffl^y 
dtebt  upon  dtheti  of  du^peifilts;  we  will  adjoam  torthern^^ 
lyyonh.'  -^   •  •  *  .'        V         ■•  •        '  !.      ..,,    r...  ,,,.,. 

i(Thd  Judge  and  the  Tritnty  Mattera  retired  for.a'few 
tnlnuteSL)  '     •  I..  . 

'^R.  Ltr80moTON.-^First,  with  regard 'loivtbe  question  ^^^''■"'* 
whHhvr  any  blame  attaches  to  the  Fictorwi  the  vessf^l  pro- 
deeding  in  this  case :  the*  Trinity  Masters  are  ofopinion^that 
M«tnte  does  attkch  to  her  for  proceeding  through  the.  locality 
Hr'^oestion  at  the  speed  at  which -she  waagoingi' congidejrr 
inj^  aAl  the  circumstances  of  the  case.  The  09i^  remnining 
ptiint  is  this,  whether  or  not  any  blame  attaches,  to  the 
Thrte^BettySf  the  vessel  lying  at  anchor^  on  account  of  her 
B^t  having  had  an  effective  light  at  the  period  of  the  colli- 
sion burning  on  board  that  vessel  }  We  are  all  of  opinion^ 
with  regard  to  the  fact,  that  there  was  no  effective  light, 
and  we  all  think,  on  looking  at  the  circumstances  of  the 
case,  the  period  of  the  year,  the  state  of  the  night,  and  the 
number  of  vessels  likely  to  be  in  the  immediate  neighbour- 
hood; that  it  was,  under  such  a  combination  of  drcum- 
stsno^^  the  duty  of  the  Three  Betsys  to  have  had  a  visible 
light  burning.  In  that  duty  she  failed.  She  did  not  take  Both  vessels 
l^Wy  reasonable  precaution,  and,  therefore,  we  must  hold  ^^  Wame. 
hef  to  blame  also.    The  consequence  of  which  -is,  that  the 

ftttnage  must  be  divided  between  the  two  vessels. 

or    '  •    '  .    t  . 

pP]pocto[s :  — -  •/ciuier,  for   the    Three  JBetsyt;    Bathurtt,  for   the 

VieAgria. 

in  ''/  ' 

.  ifi  I      •'  >      >  ii 
In    irt.i       ..'■ 
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May  9. 

An  Adminis-  ScoTTER  (BY  ATTORNEY)  0.  FiELD. — MoitOM. — William 
tiS^l/""i2d  *«g«  died  2^h  August,  1845,  a  widoweMnteitirtte,  leAv- 
unduly  obtain-  ing  Amelia  Seotter  (wife  of  William  Scotter),  h?s-i(in)y  diild, 
^•dy  *4JJg[  oolynext  of  kin.  In  November  followh^,  Sfctilda  Chto- 
seoting  herself  lott,  now  Field  (wife  of  Jolin  Field),  as  alleged,  stmrep^ 
S^^uf*^'^^^  titiously  and  under  false  suggestions,  in  the  assumed  name 
ed|     revoked,  of  Matilda  Saggers,  procured  Letters  of  Administration  Of 

without      be-  tiiede<Jeased's  eflfeoU  as  his  widow  and  reKct     Mrs.  Scotter 

iDg  brougbt  in, 

upon  penonal  And  her  husband  were  resident  in  New  South  Walee,  and  on 

D^b^W  ^t  their  behalf,  a  Decree  was  taken  out  (26th  Notember, 
and  Means  up-  ^^^)i  citing  Matilda  Field  to  bring  in  the  Administratioa 
on  Uiebusbaod  g^  unduly  obtained  by  her,  and  shew  cause  why  the  Mmt 
^^       should  not  be  revoked,  and  why  Administration  should  not 
be  granted  to  the  Attorney  of  Mrs.  Scotter.    Endeavours 
were  made  without  success  to  serve  the  Decree  upon  Mrs. 
Field,  who  was  then  cited  by  Ways  and  Means,  and'  th&r 
Decree  was  served  on  John  Field,  the  husband  of  MatHda 
Field.     No  appearance  being  given, 
MoTioM.  R,  Pkiliimoref  Dr.,  moved  that  the  Administration  be  re- 

voked, as  having  been  unduly  obtained,  and  Administration 
decreed  to  the  attorney  of  Mrs.  Scotter,  the  only  child  of  the 
deceased. 

DxcaxE.  Sib  H.  Jemnbr  Fust. — The  difficulty  the  Court  has  « 

to  know  whether  any  further  steps  c^an  be  taken  to  serre 
the  Decree  by  Ways  and  Means  upon  the  party  who  is  itti 
possession  of  the  Administration.  There  has  been  a  seWio^ 
on  the  husband,  and,  perhaps,  by  further  efforts,  an  op|Mr* 
tunity  might  be  obtained  to  serve  the  Decree  on  the  ifVt>^ 
I  do  not  like  to  have  two  grants  out,  if  it  can  be  posrfUy' 
avoided,  and  unless  absolutely  necessary. 
Administra-      Revoke  the  Administration  already  granted,  there  hav* 

tion  revoked.    ^^^  ^^^^  ^  personal  service  on  the  husband,  not  on  the 

wife,  becaube  it  cannot  be  found  wliere  she  is.    it  will  be 
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for  your  party  to  take  the  usual  steps  to  recover  the  pro-       Mat  9. 

P^^^y-  ^  Scotierv.  F!dd. 

W,  O,  ClarkMon,  Proctor. 


.1  lil fit *> tiff,     i     ''^     ^«    .      '■»        fMi«  Iftt  i  ,  fll 

^.  O,  OotI 


L08HING7OK  v»  Onalow.  —  itib|g;a^i9ii4«^Thifl.  waa  Alt  'A  testsatrijt 
amicable  suiti  the •  object' being  to  have  theo^nion of  tbe|^^|J^^^^ 
Court  as  to  die  law  of  the  ease. .  The  deceasad.  Miss  Mary  codfcflsin  1848 
Lpahington,  dieclJ2fih  February,  1847,  ^^^^g' ^  yii\\f'!^^^'^J^^^ 
dat^  Srd  March,  1840»  and  two  codicils,  dated  respectively  a  legacy  of 
88tb  July,  1848,  and  27th  July,  1844.  By  thewiH,  •he^^^^d^^; 
appointed  ber  brothers^  Sir  Henry  Lushington,  Bart.,  and  obHtereted,  or 
the  JUght  Honourable  Stephen  Lushington,  eiiecutcd^  The  f^^^^jJI^A^ 
8ol«<  purpart  .ao4  object  of  the  first  codicU' was  to  be^uciith  so  as  that  the 
£1,000  to  her  nephew^  Stephen  Lushington,  son  of  her^"^<»^»^^f^^' 
bvpther,  SirUenc];  Luahington.  Afler  herdeath,  the  will  testatrix  hiiTliig 
and  csodidila  w^rotfouhd  together  in  a  bureau,  the  will  exhi-  written  in  the 
biting  an  alteration,  namely^  certain  words,  being  a  legacy  of  by  me,  M.  L.** 
£1,000,  on  the  second  page,  were  struck  through,  and  in  Parol  evidence 
the  margin,  the  testatrix  had  written,  '<  Erased  by  me,  Mary  thetestatrixde- 
Ljaahingtpn."  Application  was  made  to  the  Court  for  pro-  clared  her  in- 
bate  of  the  will  as  altered  (upon  the  presumption  that  the  ^  legacy  of 
obliteration  had  been  made  previous  to  the  execution  of  the  ^1,000  to  S. 
first  codicil) ;  but  ithe  Court  declined  to  grant  probate  on  |,^'  i^quea^th! 
e^parU  Motion,  «h1  intimated  Uiat  it  was  proper  that  the  ed  such  legacy; 
paper  should  be  propounded.  The  will  was  accordingly  J^^^J^*^^*^^^ 
propounded  by  Dr.  Lushington,  one  of  the  executors  (an  or  intended  to 
appearance  being  given  for  Miss  Emma  Onslow,  the  legatee  !^^^i  n^* 
whose  legacy  hadi  bq^n  obliterated),  in  an  Allegation,  which  to  allow  of 
pleaded  the  ,mak^ng,ofth#.  will  and  codicils,  and  that,  about  ^®  ^  ^h^t^th 
tbe  datc^  of.  fetie,,9r#t  .flqdicil,  the  testatrix  declared  to  her  dates  of  these 
l»ot|)^,  .Sir^Hfinry.J^V^bipgton,  that  she  had  bequeatiied  ^^^^^"s 
to^Jbis  ivon  i$A>QQQj'»fP4,fi)soi  at  tbe  same  time,  as  in  relation  fixed  .-  —  Held, 

to  or. GonQeqticvi  tjwith  )^chf  bequest,  stated  that  she  had ^^^^^  ^^1*  ^  & 

,  „  ,     ,  ,  .1  /.    »  ^  case  not  of  de- 

obliterated  a  legacy  (i^t.sayAQg  to  whom  or  of  what  amount)  struction,   un- 

in  bar  will ;  th|N(«.the  obliteration  (the  only  one)  on  the  face  <!«'  the   20ch 

""  ■*  tf  #  sect«     of    the 

of.  the  will  nqtibeinga#- complete  as  torender  the  words  stat,  but  of  al- 
wboUy  illegibleydhey,  were  as  follows :  '<  And  to  her  daugh*  teration,  under 


IBi  PI^ROGATIVE  COUET.  [Eamt^T. 

Mat  9.       ter"-^u  e.  the  daughter  of  the  tesUtrizS  sister,  .Sophia  0«|i- 

LuMtatm  r    ^°^*  *  legatee  in  £1»000,  named  in  the  next  preceding  pas- 

Onslow,      sage, — **  Bmma  Onslow,  I  give  a  dear  sum  of  one  thousaqd 

the  2l8t  sect. ;  V^^^^^y  ^ee  from  legacy  duty," 

that  there  was  Upon  this  Allegation,  amongst  the  witnesses  exafnined 
sbew^* whether  ^^  ^^^  Henry  Lushington  (who  had  renounced  the  execu- 
the    alteration  tionof  the  will),  (-who  deposed  that  he  recollects  mdl  the 

fore  o?after  the  ^^^^^'^  expressing  to  him  an  intention  of.l^a^n(g:lya  >8pD 
execution  of  the  a  legacy  of  £1,000  ;  his  impression  rather  is  tha^..  it  .plight 
?J^^*][^*"^^*^*  be  about  thr*e  years  since,  but  he  has.  op  meana  of  spf^ri^ 
law,  therefore,  with  any  accuracy  as  to  the i  date;  that  he  rQmOTibera.^n 
mtdcaft^'thT  ^°*®  subsequent  occasion,  the  date  of  which  ,he  .is  .quite 
«xecati(m;and,  unable  to  recollect,  the  testatrix  told  him  she  had.bequeatbfid 

asthewordsob-  ^  jjjg  gj,n  the  legacy  of  that  amount;  and  he  further  repdi- 
literated    were ,  ,  ^    ^      ,  ,      ,         ,  T^ 

apparent,  pro-  l^^s  that,  on  one  occasion,-r* whether  the  same  or  i^iother, 

bate  must  pass  he  ig  quite  unable  to  state,*— she  intimated  to  liim  that  she 

as  the  will  was 

originally  eze-  ^^  made,  or  intended  making,  an  alteration  in  hier  wil!, 

•cuted.  und  iijg  impression  is,  that  she  had  struck  out*  .or  intieoded 

to  strike  out,  some  legacy  in  her  will,  in  order  to  ,al)pv,pf 
the  alteration,  for  he  well  remembers  that  he  told, her  that, 
to  make  such  an  alteration  effectual,  the  obliteration^  must  be 
complete,  that  is,  the  part  struck  out  rendered  whcdly  ille- 
gible ;  that  he  certainly  was  under  the  impression^  from 
something  or  other  which  passed  between  him  and-  his  sis- 
ter, on  that  or  some  other  occasion  or  occasions,  that  the 
part  struck  out,  or  intended  to  be  struck  out,  was  a  jiegacy 
of  £1,000  to  one  of  his  nieces,  the  daughters  of  Mrs. 
Onslow,  but  which  he  cannot  state,  though  he  would 
not  take  upon  himself  to  state  that  she  did  not  aa,j  it  wss 
Emma  Onslow,  and  on  reflection  he  is  disposed  to  tbj^^ 
it  was  so. 

Aroumknt.  Sir  J,  Dodson,  Q.A.,  for  the  executor^  submitted  .that  t)ie 

evidence  of  Sir  Henry  Lushington  proved.thecase.  .. 

AddamSy  Dr.,  on  the  same  side. — Even  independent  of  the 
evidence  of  Sir  Henry  Lushington,  and  ^,/orilfori-witk  that 
evidence,  there  can  be  no  doubt  that  the  paper  is  epititledto 
probate  as  it  stands.  The  question  is  not  one  pf  alterftioo, 
but  of  revocation,  to  which  different  clauses  in  the  Act 
apply,  alterations  being  governed  by  the '21st  section,  revo- 


■  I  iii' 
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aticM  bjjH  tfie  fiOtir.    Tt^Wfkk^T.WalM^.'^Vh^Wkh^ectjm      Mxttt 

exmttB  thut  «bo  will  or  c^dicil^-  o^  any  |MVt  tbeeeoff  shall   ^  TTT; 

be  revoked  othefwiae  than,  &cu;  or  by  the  biiniiiig>r  t^r^  ^OmCwi!*  * 

ing»  or  otherwise  destroying  the  same»  Stc,  with  •  the  intent 

tSoa  of  rerokhig  the  iRine:''    If  tiiie  Wis  4i^  qdeedbn  o6<f  Iter- 

atioli,  under  the  91«t  sec^ioh,  theoese  woidd  f>il(  but  this 

tea  qtiMJm  efifcfvoesitibiy;  wh]chi»a  qUestien^f /jbtentioii^    >  .i> 

andittfaravllieintentieAefithe  eeecatrijtwpm  ''"    '''r 

is  a  destrtf 6Cimr of  this  part  of ' the  will,  whieh  Ss  asiifuoh   in.  />..  'no^r  * 

dfestfti^'as  if  it  w«re  eut  otfti    ^Bat  the*  evidenoeidf  Sir 

fletarry 'fiiJkshitigtDn  l» sufSeient' «b shew thfet  thealtemticift in 

tfilj'wfll  must  hiiir^  been*  Made 'before  the  exMotaofeifrotf  the 

eddicil,  looking  at  the  hiterval  between^  ^thein  respedsre    : 

dates.  •■■  '  '  ^  ■   .  ■    '  -     ■.  i 

Jemier,  Dtlr  (^^the  leg«tee,-«^The  recollection  of  Sh- 
Henty  Lttshington-Js-  avowedly  vtfry  imperfect»..#nd  the 
Court  canhot  tipoh  his  evidence  asaume  Uiat  the  testatrits 
^had*^  altered  the  will  when  she  ezecated  the  codidL.  like  ' 
argnment  that' this  is  a  toniplete  destruction  ia  refuted  by 
the  evidence  of- Mr/  NetherdifV,  and  by  the  plea  itself, 
%hich  states  the  very  words  struck  thrmigb.  .1 

Higfdirigi  Dr»,  M  the  wtue  side>^lt  wtould  be  overttirnieg 
the  practice, Jf  the  Coart  were  to  resile  from  ks  fbrmet  dciei- 
iSons,  that  where  an  t>bliterated  passage  can  be  read^.itia^not 
a  perfect  deatnictioit,  and  there  Is-no  evidence  to  fix^e  time 
wfaM  the  alteration' 'Was  made.     Siepkenry,  Taprell,f   !i.«] 

Addiukt,'in  reply .Mi-The  Court  has  never  decided  that  an 
obliteration  of  part  of*  will^  with  intention  to  revoke  it^  is 
"not  a  revocation  of  that  part  by  destructiob*  In  Tomnl^.  rv. 
Wai)Unf  a  distinetioni  waa*  d^wn  between- alteeation.. aid 
partial  revocation.  Siephem  v.  Taprell  has  nothing  to  jdo 
'  *^ith'^dib  cjueMion  $  that  waa4i  SMre  cattettationiby.  a  cross,  .  ^ . ,.  .  .^ , 
leaving Idl the! -wiH legible.    ''   i--   i  /i.uii  i>'  M'.>i;-.!,i  .-•• 

^^''''flina  H.' JamisA  Pufirr«*^I>tiav^  43ertldnly.  decbeed;  jay  JviMiMDrr. 
'''afbAoni^d  Hay  impr^ssiOift  is  etrong,  tha^  -where  an  i^liie- 
'"Ittildil  appears  oh  the  face  of  a  will  of-^whichnoinotka.-n^as 

1.7  i    .i-.l/ANottSOf  Pk  17.  ;    .  t  2CvLTp,  i58. 
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Mat  9.      taken  blithe  tkieiitfoAhe  eiieBntJoiii'iii'tthejfite8eiuir>«f  lAe 

(SaSm*  *  i4etel|roblitei«led>tbiiiltikeyjoftimolfberfB^ 

ca^^«)red«6  a.*  v^id  dteniliQii«  and-ihe^  witt  k.feotroRidtip  in 
Ihe^tateiia  iid]kJiitiWfi8.4t  the  timeitiWAfltfflbeeiild 
that  J  undeittaod  tahetheftesult  •f >«llt^e  caaeaiiddlciniBiled 
omMatkHi  bafcqeiihitCfltertt;.  aiidrltUnk  laj^afaehgthiriitf 
apd,(30iifinned  in  ttfiis  t  Adipvc8(|ioii4»y'  >  vhait  itQoki|ilacc^iil  dito 
S^erior  Coiirly  in  theicaaaiof<Gb9pffrrVi<&>cM&*>  i  njt^i  nun 
. irThe  qaestkn  {« this.date !i»,/iiibeliithe»lil»Htevitimi  kiitha 
will rwa» made.  .As  Alle>  alttrattioniie  t*>t  toBotimi^mtk^ 
attestation-claiae,  oar  attdstad^iaa  t^t^rtiihf  tbttiAd^  die 
pDeaue»pti<Mi  i%  r  that  itr waahafkendlie  a]oeetttio»>of  4kki  will. 
Was  it  JMSwre.  theieab^uftioB  at  the  firat-oodidl  d^ii  Wds  hdnt^ 
^e.tha  esecutkmi.of  the.aecond  codifeiVpjiTTheae.  itrefitbe 
pejiitafortheXII^rt  to  determiiMu  '  <'•   t.< 

It  A«B  beeaargued  that  the^intentien  <ef  the-^teaMrix.  Jt 
claar^  end  lit.  apparent  en  the  Mnstrusieet  itiel^ifbaafafratataa 
thal^  the  exasure  wes  made.aaiifio  cantelUmdiy  bettbough  fthe 
intention  pf  the  testatrix  were  evethsaiBanifeaftr  fen  the  face 
ofithefinatjruaieiit9..theT'Coiurt  eannotaetri]ponipnK>f  (if  ihcr 
ipt^Dtipn»  I  unless  she  has  complied  with  the !  pnmaimiri'oC 
-the {Statutes  ..  ■.  ./  •■^.'  ■.■■  ni    :-^-  •-■.•?  oM- 

.  .Agaie^  an  argument  haa  been  laised.^on  Ike  rezpie^dedff 
eipplpyed  in.the^&atute^  and  itiaeaid  that^.if  ifeivaa  fboam* 
tefition  i)f  (the  itstatriiL  to  make  a  complete  obliterataeny-dle 
Court  must  consider  itrai  a  destriM^don  of  ao  ,ikiuck'iof  the 
instrument,  ami  liherefonr^  undec  the  20fih  aeotuMi  lafhAe 
APtffi  the  will  is.  revoked  in  thia  Respect.^  Now  fthe.  motda^d 
tl^2Qth  section ace^  ^'no  will  or  codtoil»  oQen^^pjirliAhereat 
sbaU.be  revoked  ether  wise  4h|in  as  aferesaidf^fOr^byjMifltker 
ii^ill.ctr'Codici},>&c*»  or  by  the  burai^^^  tearing^oiiiotlienftaNi 
destroying, the; same  by  the  testator,  Ike^  with'the  iAtentiaii' 
qf.r^vokijQg  the  same/' '  It  is  said  that^  ae  far<aa  th^«iteth 
tfpn^.qf.tbe  testatrix  is  eonoemed,  tbtt  wsaa  a  cftnnpiel^di^ 
str,uotion.  There  might  have  been  some  aground'  for  diis 
argument  if  the  Legislature  had  not  gone  oa  'to  tey,  m^iim 

'   •.♦'!    '•  4Notesof  Ca.«W.    4Moo.  P.C.C.  *Wl       ' 
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2lit  mcii€fay't!b$t  m  tio'  obliteraitiony  vttetiineflllon^i  >  dr  dtfaW      ICAr  ft 
ahsntianyiiiMideoin  axtyw&k^^  atetf  tb6  tee6«lloo  tliercfbi);  ^ng^j^MiMi  v^ 
siiklbbe'««did««r)lHMre  shy  effect,  eidtteqpt  sd'fA^^  OmMI 

oe  effect  0f  the  wfli^  befoi!ie«ucli>Akcnitidn  shall  not  be  a|ij|^ 
#aiit,  ubkeetwck'^teratioit  ibilU  be  executed' te  HketiMtndc^ 
ttuherenibeferefit  T^uireH  fbrthe  'eiDecuiibti'  ef^the  inHl^) 
llMiiiQlilkeradeni  hrd^^^dm  of  idtei-etieiifrlMrldedifblr^bif 
tkb  Sist  eecfti^uyAfidi  «cecirdiiig^td>  ithtt^«iitftkti>  tio^ttMt^rtli* 
tion  can  be  vidid  mnless  executedjfti  a^>4^tt;  (•eccept'lfty'A^ 
asiilm  imiis^  or  effect  of -«lie  will  before  itfueh  idus^n  tft&all 
ndl  be  appecent^  j<if  diefieofdffer  eAct  4be  e^penent/'thett 
tfallakeitttMn  knet  inttd,  aalettidiiljr  MCestedl;''    > «'  ^^"-orjr 

•iiii  tttfiiCBsey'npetlie'WOidii^WieFiftedf^AppftfMt'^^fT^ 
I  itid  Uiat  the  Allegation  pleads  that  the  oUkeMiiAfi  hhM, 
ooktiidetefKaiilcl  that  tlte'^drdfl  rare  ee  and  eo;  Qk  thd^^ 
face  of  the  Allegation  itseif,  therefor^,  ^^^wMi&kfi^wm 
oblkettrted  80  as  ^atth^'^^^ti^^l^tKpp»em>*''ai^^kre 
8e«ibrtiiii»>lhe  Allegatieiiiiaiidlhis  is  eoilfi«f«ed'by'fhe'tfM-i 
tiiiMD^^MnNetherclift,  a  nv^ness  ski»ed  trt'de«l)MHklg^,' 
wImi le examined  upon  the^artide/  Their  diW^s^nm^^'^i' 
fltr^ctioTref  the  instfttment  or  part  bf  the  kist#(MieMt;'4hfe 
worde  being  still  ieglMey  wd  though  it  iftras^e^t^tftSon'bf 
the  testatrix  to  obliterate  the  words,  yet  as  she  hab'Mt^blt 
filled -ben  iDtentioiit«oas!  that  t^  words  intended  to  l^^eSli- 
tenited  ebauIdt'not'be-'apparent>  the  alcerat)ft>n  iS'^bfMtib^ 
efibct»t  €uL  thiade  not  a  ease  €ft  destraction,  b^*  df 'dbHtfeMl'^ 
tieo,  vniertiieSlstseetioiioftheAet.  ;  >...  in  :.  > 

MVhea  eihat'ls  tbe^  e^ridenee  upon  which  the  Cbiirfis-I^ 
ndf^ietoJlbetiiiie  whei^llie  alteration  was  made?  "Th^ 
]0<tfia»dedk4[oftiie»28tfa  Joly,  1843,  and  that  givesjl  iy|^ 
c^£ft)060:eo'theitsatatrix's  nepbew,  the  soil' of  8ff>  H^iti^ 
Liwhingtoi^ J widicstt  reference  to  any  thing^'on  the  fkce  6f 
tiMTi'iriUu  Oiindsi 'CodMl  •  does  not  contain  any  expnestfbti' 
refhfiiiqf^  to  ^the  obliteration  or  alteration  of  th^l^cy  df 
Ii(Wft iiyr.'Mlsa  OaslewU  But  it  may  pcMSfbly^  be  cMniMM^ 
tskh  itjby isomcfthiiigo wlndi)  teok  >  pMce  at'  th^'  time  df '  6t^ 
prferrto.th^  eixeentrntoofxtbat' orxUie'  <citbibr»ebdici).'  "Th^ 
Allegation  pleads  *'  that  at  or  about  the  very  time  of  the 
date  of  the  Aist  oodidl,  /the  testatrix  stated  'or  declared  to 


18B  FHHSO&AfnrSJCnOSf.  [EAftiiT. 

May  a       her  inratlier^'  flip  >Ueiir)r' LualttBgtoiiyVthAt^aili  hadigmiror 

TvMMtfmT    ^^^®^*^  ^  fab  awi^tto  paid'ttmii'O^^l^QOQj'jiiid^dM^ 

OMwr.  '  the  mne  tame^  dnrvelaElkni  fe4»  or  ^omMoedim  widk  imi9k>b»^ 

.  quests  ataled  Mr  dacdartd|q4ii«/>tfaflt  «befih«4:oUileitaled:  a 

add  it  is  fiirthe0:pl0aded;  tfaftt  tfa^aeitttrittodkiliind  «iiad 

<he-jritriFiitipaiRfat)qo^btigiuri  ^mbniyltiiBlifayiniyiliiiifciwi 
...  efeiamiaedb  gn  ttbia  (jiAil^gadaKi^iitiiifijr  Ifim  Aydan  «tetotlM 

cJacwMtanteei;  beicanBgl  Jatth^dniteioPtfig  Iwmatrixla  dAhN 
mtioDs  to  idtti^  anddh^ie.ia/iiallniig'ia'tke'eWdeoob'iivffai 
tka?  cirouBBgtaiicM  qf  the caie  to  lead  te  «  MiidiMkqi  tlMttiie 
fends  of  the  deeeaaed  are  nd^fiiUy  adequate  tOiumwer  bath 
lagaciee^  and  toileave  a  aaqplua  4^.  the  residuarj'j4*gatae 
named  in  the  wilh .    •  '.>n    ^         ••  -.  •   ^'K'^  t.  ;n  ibw;nJ.iof(^  n 
.  Then  I  cannot  find  tn^  groand  upmk\ymtuKit'fjbi0BmM^m 
with  .nfaty  aajtthat  /the  ^^aki^t^MAtmm^mid^^^h^itknb^ 
apiecntiaa  ^  the  accend  codicil.    U  i%  ttiis  tniidafc  bdtoe  Ad 
eqeculaon  of  theaeeond  codicil,  I  ahoakb  b^bJe£>d|iiniottltet^ 
that  cedicabebg  a  aepnfaAicaiaon^qgttha aiijrffeaipiribliihrt 
dM  will  as  it  now  atanda.    Bv%  thejgdsatipdfait  la^  wiuthaii 
the  obliteration. was  Baade  before  that  codicil  vaa^exatetedf 
and  if  there  is  no  evidence  one  waj  or  tha.othery  I  an^meS 
with  the  presunqiition  of  law^— namelj^.that  arheeejanfiHHi6f 
taited  altecataen  appeavi  on  the  face  of  iaiwiU^HwitlMiit^Bjr 
evidence  as  to  whether  it  was  made  befeapidriafter^tbeaaatf* 
cii;Mon„  it  va9  made,  afler,  and,  I  Qapni»t  ^y.^th^  Hbe^pfe. 
sorption  of  law  is  at  all  altered  or  variedjl^jr  tba-ciKCim^ 
stan^^of  ^  c^icU  being  ezecu^.^  tbe.pyeaiuiiptiQiatofTiiaw 
mjiMt  still  be»  thati  th»  aUerelioawas  madaaftier  tiie  lOadUi 
waaiexecuted^  unkai  thete  b^-endence  toi^riie  tq^iUiaf y.  :"  = 
The   altenu      Undev  these  circumstances/ 1  am  of  opinibiithai^thiS'is 
not  a  vi^id  alteratioQ,  and  that  probata  of  the  ^1  mint  p|itt 
as  it  was  originally  executed,  with  the  obliterated  wordaiU 
part  of  the  will. 

Proctcnn  i^Bothmy,  for  the  executor ;  FoXf  for  the  Ifgatee, 


tion  not  valid. 


>. 


S)iraT«>t)u  Pli>8iAY.«^GMiJt^^-^Tbet  dtoeaaed^  Marimotf  Mat  9i 
Pidskyy  spid0U9%  died  81«t  Septotober,  1847^  'having  duly  ^""^^^^ 
es/ecated  her  will^  dated  i2tkJnhe^  1841  >  and  a  eodidl^  having  tderred 
dated  Isl  Jaly ;  in  the  former  appoiBting  her  niter,  Bli>%*  ^  "^  ^^JelLr^ 
befh  Pidslej^  .sdie  exeoattizy  and  in  the  ktter  namingiher  and  a  paper, 
rek^ve,  Charlotte  Blaaohe<  Sirote,  iMdnary  kgaieei  » lo  ?"*']^^'aft^ 
the  oodiftt»  after  making 'pvoriaifni  foe  the  aapport  of  a  her  death  with 


nualec)  <o  anMbool  founded  by  her,  the  testatrix  directed  ^®  <;^<^'l*  ^'' 

_,,  Aiwi/«».ii        <■<■  ■  •«  twenng  to  the 

aatfoUows  ^-^^^And  1  oonirtbae.  vili  and  decree,  tfaal^  ivatb  description  giv- 


MMid  itei  the  udection  of  'a  matter  fear  the  acheol,  a  papmv  ^  }^^J^'^^  -  — 
,  J     .        ,   -  ,       ,  «  _      ,  ,jr^-  Held  that  such 

Slide  andiHifned'Vynmi^  ni'the' year  of  our  Lord  18*7,  p^per  was  en- 

Ub^ed '  A  My>  direction*  ivith  regard  to  my  school/  >  shall  be  titled  to  pro. 
itt' ereey  part  conakkved! as  a  part  ami  x>ortian  of  my  last the^codiciUbat 
iriULT  ^8hertly  after<  her  deadi,  search  was  made  amongst  certain  altera- 
W,:p.pe«  «»d  in  h«.  repo«t«i«,  wh«  th.  will.  wi«  found  ^J^J^^ 
in  the  drawer  of  a  looking-glass,  in  her  rooin^  and  the  dodieil  out  evidence  as 
in  hei  writingHbak,  and  with  H  apaper,  in  bw  handwriting,  were^^J^Vfa^! 
headed^!  ^  My  direction  widi  regard  tbrnyaebodi^'aigned  by  fore    or   after 
bde,  «>d  dated  l*80th  June,  184n^,-»  but  notatteafeed  by  any  S%hnSdS 
wilimsBA  /i.ljbeade  exceutriz  faariog  rcnonaeed  |nrobate^  ap-  were  excluded 
liidaticaKivaa  made  to'the'Ooorty  on  behalf  c^ithe  residuary  ^^^  ^^  P"^ 
legktB^^  foif  radniiniatration  with  the  wtil  and  codicil,  and 
alMiJ  die/  paper  dated  SIhh  June,  1847,  annexed,  whidi  die 
€hmrtee}ected^  and 'intiQiated  that  the  last-mentioned  paper 
AodUlisejprdpoQnded.     Thia  was  aeoordlngly  done,  against 
the  aislieii:(w hose  interest  was  prejudiced  by  the  paper),  the 
AUegation  pleading' aa  foUews  :-^ 

'  *f%at  'the'tibbitiix,  diBsirtdg'  to  makle  certlun  alter^ttons  in  her 
wWi'M  to  Ili6  diS|iosiHe&  of  h^r  propsrty,  and  to  dbvise  tfad  be- 
^Maih'tM'tighi'Qf 'nambKitidn  to  a  bhuk^h  btnh  and  endowed  at 
bertapeai^  and  .idso.'to  make  prevision  for  the'ifegalalien,  ^&w^ 
port,  andiayyeiattiMHt'  o£t«  maslei:  to  a  mibMi  which  wsatkea 
bimd^  hnilM  atf,  IffT  expense  in  Jxm»  iMnAmw  i^iwith>har  wn 
tUPUl  JDVVfm^s^.iu  RencU  (pro4uced)i  «^  dativvfed  4^^  %inie, 
i|^:^<;er^, clauses  coDtaini^g^th^  |:;^t,  of  nominiB^ioA  tfi  th» 
diiarch,  which  had  been  prepared  for  her  by  a  Cpny^ancer«  with 
certain  alterations  and  additions,  written  by  her  in  pencil  (pro- 
duced), to  J.  W.,  schoolmaster,  and  dii'e^led  bhn  to  eopy  the  saitae 
as  a  draft  of  a  codicil  to  her  will ;  that  J.  W.,  in  pursuance  of  such 
iastmctions,  wrote  the  draft  of  a  codicil  (produced),  and  delivered 


ui6  >«biibd);  tM^a^^^  ikq€thLm'W'i^fii^'d\^m'!;  wSSfS'^ 

cies  in.tbe  paper  ^QJ^f£}(f^  t9|#^fiO^,^K>*Wfi4  <»P%^^!^WW« 


replied,  8b^ •  did'ii^t  V  •  tHdfc'ift(<\Hi^  ^eckf^a  fe  7/ W.V  'that,  iSwi 
pi^fier  ediitahii^  tre#«dlr«6iidde  WtK»i«^(l  to'i^1iclid(>l  dfH^mS? 
to  •«  fthe  oodicUV  sbe'  had  <itti<ii]g«|fiottMI'>tMtag6'l«ftl|i<^«iitti^ 
mcNdey  for  .the  master  to  givei0va|r,iiw  pHsihi^  JmdalKiato'TtfqatMsdi 
J.  W.  to  eead,  J.  S..(ooeofTthft^t«BtMlg't»itnedio$lta^t9oatialM(f.> 
her.  bpirW^,.  tOi  wi^pt 8*,  tf^  ^iyeq^iq^  of r^e:C^rtwil,  .«ip4.Al^(^ft4fli|/ 
of  J.  ^.,  at  tbe^aijje  t^e  ^c}^  ^T^.^.  ^r|n^^n<^^6nc  ^f.^fh^. 
witnesses;  that,  at  the  time  pf  the  pxecj^^on^jjf^j^f  ^o^ifli^^^fflj^. 
]8t  July,  1847',  the  testatrix  dia  ndt  produce  the  paper  in  qaestioa 
to  the  witnesses,  or  refer  to  the  same :  and  that  alter  the  executioa 

of  tbe'co'didl,  Bh(i  Wo^'tl^  i^il6^etiiU-^J^j!l^i>^'&^.^-'',   ' 

,  .),:»    ..  t    t.i  .-.'III  n'.0'«r    »iTT      JniiHo 

The  questifms  weire»  whether  the  pliper  wa»>sciflftneiM]> 
referred*. to  in  the  eodiciW  and ideiitified/to-becoiitidtiwi' 
as  fDrmiDg  part  o£  the  cadid]  ;'dmdrwhetber  tlie>alt^tie0>^ 
and. additions  therein  ahould  lMrVereieot«i   >>'  7«j  jj.irjuivxnco 

supported  the  paper.as-h'itood;  '■  •/..  i  m'  fw/?uif:  .ton  ?[  i^ifji-q 

iSfr  /oAit*  Zbc/jdii!,  Q Jkr4  and  Robmstrht^tii^ou  fbk  fttrtiof 

the  sister,  offered  no  opposition.  i  Or.v  ^mi  v'tiDi'i 

lit  • 

JoDOKtMT.  i6«a  U.  JsNNdR  Fuer^^o^Tlie  ConrtttJtien,jdMifl(iti*  attiHd' 

ance.  i      .     ..•    i.        .    :  ■,  '..m-ij  .><  i.^f    'V»'2i 

The  first  question  is»  whether  the  Court  can  collect  from 


all  th^  <4reaitfiOW<?Ly  'off  th^'fft^^'iHiffiiiS^iM^fevM^  t>rbi-      tf ^t  ^. 

nbifflce'  ft>ir'1fte''i«lidife^  tf  IhH  t>4'6r»;'i*  thef  ohfe  rdftired'tt)      ^j^^, 

iii  a 'cMieil  i)6[ad6  bt  the  i(e8biti:)i  a^  a  siibs^qu^t  time,  and      JHdO^' 

in  which  3he  uiredted  that  the  papa*,  then  existing,  should, 

b^  conWerei^  as  .part  of  her  VH}..  .  The  papes  bears  date 

theS^,^ujie^,1^7^  a^cjLt^^  qodjcil  the  1st  July,  1847,  and?,. 

^i^^X^  s^pp^ii^  the,p4pw  ta  be  .fufficiently  identified^ 

ai^ji^  hi^ve.bw^  ^written  (b^oitDttbi^ilsti  JutysdM^i  it  «fugfati 

t^  <  :b^.>  ineoirporatedi  with  th^.i  oeriicfl-i/  taA'l  wok :  of"0|iinton     Paper  iden- 

that^iswl^kntified  •  Theiftput  bwidudeti'i^feh^tbis  addii.  ^*^^* 

tiott:  f^iand  U>  4>«'«ffi<edi  tf»'«r>]K'^ill>^^^iit%#iM''thid  stftnfdP 

£«>t^'n](^  »ftrV»m  'Jtthnf  WfeWFe4*,*lpr6Viding  he  be  liv!h^ 

withHtne  at  the  tm^  of' my  dedth,  AfiA  btfhef  lej^cies  I  mky 

fa^^fJeEUfter  direct.^    It  seems,  then,  that  she  contemplated, 

afier  Uie'ctate  of  .this  paper,  leaving  other  legacies.    What 

is  jQiere  to  shey.  that  Jljhis  was  written  prior  to  the  1st  July, 

IIS^Tt?  •  Not^f  .^l41t    With  respect  to  ,the  other  alter^kr 

tima  ill)  thef.pi^rQ,.|,xanfe96y'Il(naw  not  what  to-do  with 

themy  Mr  tbene  i^ .  Mi  evidence  to>  ahew  when  they  were  made ; ' 

£)eaiinpt*8ay>'I)tti}8atisfied'ithat  ^ey  were  mttde  befM'e  tfve 

date  -  of  tbei  loodlc^  •  ^bMve 4«?  tiothiiig  t»  s^igffy  the  Coiirt 

whetir'they'WiH^'nMide';  'And  9t  ki;  whaf  is  the  prestrfnptidif 

oP'laW  ?    Wlh^,  that  they  wei^  made  afterwards.    I  am  of 

ojitiiibn  thdt  1  cannot  gt^nt  probate  ^f  the  paper  with  jthe 

alterations  and  addition  after  the  name  of  the  deceased^ 

though  t  am  satisijed  that. this  is  the  paper  referred  to  in  the 

codicil.     The  ftitientions  of  the  deceased  are  clear ;  but,  as 

in  lhe<  blal  caMi  th^i<}ourt  i»  under  the '' necessity  of  pm- 

mNmeing  .tontrary  to  the  declared  intentions  of  the  feesta- 

trix»rtiWbat^ihowcnrer,vii,.the  Coort  to^  do?    This  >is  «the 

consequence  of  the  ptesimiptioii  of  law,  :tiiaty  in  eveiy  «ase| 

wbaie  an/«naftle0tediallevatioA!a{^mriiigin  Ateslamentsry 

paper  is  not  shewn  to  have  beeo'made-belbro  thef  esecntioD^ 

iftriatisit  be  eonsidfered/ as  Ittado' aftferVlarda^  iiid  ia  "conse- 

qaently  not  valid.  r  ••»:-(  • -:     • 

I  pronounce  for  the  paper  as  part  of  the  will  of  the  de-  Probate  of  it 
cemd^  with  ,tifae  bgacWa  df  JtlOOy  mstead  >  of,  as  altered,  "^^^^^^^  "^ 
JSSSMf  and  without  what  is  written  at  the  end.     Very  pr»* 


' '-'» '     -J     ■  !     '  -  >i     ■  fi;.// ijjj.ili..!.. .  i,nij  iiriufi  Hit  lu.fl 

'  ''-'       •    '  '  -      iriiTii      idil  ii  lililj    fliiir*)^    i.>^L:i-ai:irj    -jilj 

'■•*      .     '■=■      '  ''     '^iiii.  .cli^   JLiii    .  Ji   .J   ijjl  JT  t.!)leJ"l 


1.   ■»..;  .  1. 

I      <  1 1    :  •    .  I 


3rdS€U, 


U^  'tb^^'^tbe  ^f*^  Wtlhout  oi^()bHtidlV,<  pltedM'ti^e  tt^itiigtt'W  tl^^ 
wife  was  privy  ti^8  on  die'tittfa  'A^^I;  ISSB'/imd^  tohkbiial^birr  tili«4Mhk 

although     the  lBouiojg^6^  WHetHB' Oley  li^tlM,  ^to  riiit  beT'  ^Amp  UK^  SI^ 

wifemighthaver^    J    afid  W  NoV^bei^,"hei.W*t>W  tfthtt'^Wlid 'iHffitTabdrtf, 

Dcen    too   pa-     .  *    .  -u  i 

tient  and  for- fh>in  Boulo^^V  iMets'  tbr  Ae'^pntpimt  io€'^pftvek^t^hK 

gmng,  Bhe  had  j^^j.^^  ^^  Pr^iice,  fl^lw^ff/^n  tile  l«tt«  M^het ^nMfae^^lNit 
not    condoned     .i     j.-  •*.*...,.•..        ..  •.  .  •  -  ^      i- 

or  connived  at  ^  nothing  cm  earth  ^IJd&ld  indtkCe  Mm  t&  Illf«"witt'llil  me 

idulte^""^Uie  •g^'w;*  *»V*^^^*^^*  'thH'«itf^=cotttoetHJea,'S*ri#iai*<W 
doctrineofcon-  cdmm^chi^,  atl'adfalUrdus  int^colif^  Mrf^^a  ftMi4«f1lil9NM 
^*ujfd"ifr'**^n*^  E.tt.,  w!th%h(Wn  hir  Imd,  tinTtho^Mtcf  hfc  :#f»,'lfe^ipWldt- 
when^  applied ^^%.coTin^cted,  and  by "trhoib  h^  had'u  driM/^bMbtUhe 
to  a  wife  from  left  Engird,  and  Who,  in  November,  IBtf,  ptoteeM^^9i 
f  "hullb^f;  kth^  invitdtSon  of  Mt.  Angle;'  td  Bouiogn^  t6^r^if0ir^tiMir 
being  merito-  bfiminal  conhectiiin;  whtch  «ob8ftted'lrotiitlMit«tiiiv^ad0 
to  continSe^'J^  tbi  defctt  *  of  B^R.,  in  Aiigii«ti  18*5  -  that  aftfaf^littrtikdHi, 
habitation  as  nHth  a  iAe^i6  InlMce'hh  #He  ioW  i«eDificiletl'l4'«uidi«gAi 
is'^a  *^iblc  ^o<Johibit  WiihMitoV  h^^WTote'FHWrti  i<i^ifo^ttrib«»gl«fl6. 
chance  of  re-  and  fane,  i84t^,  toflri^  Mrife,  faer  father  and^ri<ktefc'»*ll»iiinin 
hl^te^i  ^'    ^»  Adtniited  thn^'adult^roii»-cohneeUki:r^dai^>^^ 

Nbvemberi,  ldS7/  Mrs.  Angle  tveeittlie  fii]iy^«Wiile>lDMi^ 
'  husbaiid's  adnlt^t'y/  bot'>lirar  ikdv)i^!l»MiVMMt  Itfi'r^MM 
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dbnottdf.no  proceedings . c^uld  be  effectually  ukei^  oo;  \i^      Mat  11. 
part  to  obtain  a  divorce  frora  ium  in  England  ;  but,  upon  ^    /     "^^ 
further  advice^  she  commenced  the  present  suit  '         ' 

A  Responsive  Allegation,  on  the  part  of  the  husband, 

pleaded  that,  prior  to  the  marriage  of  the  parties,  Mr.  Angle 

had  for  some  time  cohabited  with  E.  R.,  widow  ;  that,  after 

the  marriage^   certain,  diifprpnces  arose  between  him  and 

the    father  of    Mrs.    Angle    (with   whom   they   resided), 

and  Mr.  Angle  left  his  wife  with  her  father,  and  went  to 

reside  with  £.  R. ;  that  Mrs.  Angle  was  fully  aware,  before 

she  quitted tBbgludI,  land  it-was  alsD^lsitb  the^privity  and 

knowledge  of  her  father  and  mother,  that  he  cohabited 

with  £.  R. ;  that,  after  several  weeks,  he  returned  to  coha- 

bitatioii  with  his  wife*  until  January,  1837,  wheQ  he  went 

to  Boulqgoe,  whither  he  was  followed  by  Mrs*  Angle,  and 

where  they  oohabited  together  until  October,  1887;  tbat 

shortly  after  he  had  taken  up  his  abode  at  Boulogne,  in 

January,  1837,  E.  R,  also  went  to  France,  and  resided  at 

Capecura,  a  quarter  of  a  mile  from  Boulogne,  ^t  which  place 

be  was,  with  the  foil  privity  and  knowledge  of  his  wife,  in 

the  constant  habit  of  visiting  her ;   that  such  his  visits 

formed  frequently  the  subject  of  eonverffation  between  Mr?. 

Angle  and  her  friends,  acquaintances,  and  others,  but  that 

•he  never  complained  thereof^  or  remonstrated  with  him 

in  regard  thereto^  and  that  the  parties  continued  to  live 

together  on  affectionate  .terms  up  to  the  time  of  Mrs. 

Angle's  quitting  Boulogne  for  England,  in  October,  1837 ; 

tiiat  daring  their  residence  at  Boulogne,  in  1837,  Mr.  Angle 

andlhia  wile»  whilst  walking  out  together,  met  tlie  child  of 

&.  R«.«Qd  Mr.  Ajigle,  who  was  noticed  by  them ;  that  on 

ihefoUowingday,  Mrs.  Angle,  of  her  own  accord,  sent  for  the 

jciiildt  wbicbi  by  her  direction,  was  brought  to  their  reai- 

^flpocw  wbene  it  .remained  in  th/^  care  and  under  the  control 

cC  Mra.  Angle  for  two  months ;  and  it  pleaded  that  the  letter 

1  Wfiltea  by  him  to  his  wife's  mother, .  from  Boulogne,  in 

{ Jfarefober,  1837,  did  not  originate  in  any  intention  on  his 

.ffxnriojeoew  his  coanection  with  E.  Jft.  (which  bad  already, 

>  irilb  the  full  knowledge  and  privity   of  his  wife,  been 

renewed),  but  was  written  by  him  under  a  feeling  that  he 
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AUt  ^l.      }fa<]  iu^t  ^cause  ,of  rtjsentment  agunsthia  wife's  Tapiili^  (^ 
'"TSTT     ""ST  amngeraeiiUj^  for  I  tl)e  ^^^|ep«nt  whCTMf^wiA  ,to 

»^^r..   M  i-,,     (.n,a.,.,i   -■  ,:.  ...-..-.,,,..0.,   .1,.,...-,.,, - 

AaoaxiBt.  Jilii^awt*  and  Bq>ijord,  Drs.,|fpi:  t^e  wijijy— po^jwrtrf^is 

Aliesatipn  is,  Droperly  ^es[(onuvQ  to  the  Jjib*;)^  uQlotK  it  i* 
tosAew,  connjv^cei  but  i(  (^oea  not  Bmouift,t^,|;tiatj,  k  «j^ 
up  ck  mere  act  of  coiutonation  at.  thi^j^i^^  o^^^e,.^|i|U;^n' 
going  abroad.  .  -         .  .[■',■ 

I  R.  PhiUimore,  Dr.,  for  the  husband. — The  simple,  qi|fs- 
tjon  is,  iihclher  tneplea  sfts  up  a  Ifgal  ilefence,  which  bai^s 

"  .,  .  .':'  thf  wift^  The  marriage  was  in  1835  ;  the  wife  leaves  Iter 
■  ^abaiid  in  r^mfp  and  comes  to  Kneland  in  ia37  ;  they 
live  apart  iiiitil  November,  1847,  and  then  the  Citation  i* 
tHkepout.iafter  the  death  o(  ihe  parlicaps  criiiiinis,  the  wile, 
dlfri^^  that. long  interval,  being  aware  of  the  misconduct, of 
IfOThu^apd.  j,His  defence  is  this:  that,  his  wife  having 
condoned  U^  ^(iltery  for  two  years ;  having  omitted  to 
Ijrjijgany  suit  for, ten  years;  and  having  made  no  attempt 
tarf!turn  ^o  faim,  it  is  not  competent  to  her  to  say  "  Now 
Iwill  bring  a  piit  against  yoii,  because  you  have  commitied 
a()ult^y,  which  I  condoned  for  two  years."  The  princijile 
laid' dowQ  tjf  feir  John  Nicholl,  in  Dunu  v.  Ditnti.'  h 
equally  applicable  to  a  wife  and  to  a  husband.  It  would  be 
a  dinerent  case  if  the  husband  had  cohabited  with  another 
female;  but  this^  was  the  same  female  his  adultery  with 
whom  ha^  been  Gonduiied,  and  although,  contin^ied  c9Qdo. 
na^iop  m^  be  a  difficult  and  d el i cafe , point  of  law,  if  the 
Cquiij  rejects  thip  Allegation,  it  will  deprive  the  hitsband, 
prpfanio.  of  the  means  of  setting  up  a  defence  to  the  suit. 

laooMttrt.  DB..LuaBiMOTON.— The  admissibility  of  ,thi|^  ^Uentio^. 

must' depend  upw  the.opinion  wifich  the  C<HVt  ahafi  fonii 
of  the  effect  it  would  have  up^  >ts  jud^ent.  |i8suiniDK  ^M 


all  tne  Facts  contained  m  ft  are  capable  qi  proof,  tnough       Mat  li. 
mey  mignt  pot  be  eventually  proved.  j^iAV^v  "^  JliiVi; 

The  ivU^gation  is  responsiv^  to  the  Libel  given  m  by  the 
wif^  in  a  cause  or  d^paration  oy  reason  t)!  the  adultery  With 
wKV<^K  ^Mr':^A%cl'is'-eHiS;gl»?aFA'^  ^dul^t'th^tlf 

is  perfectly . competent  to  the  husband,  and  fit,  that'll^ 
should  be  86^{^&^tn^1iis''iSeil^cej  a&a  thai'tie  siiouWhave 
a1at]tucf(^^(&f'pleadtn^'aiiy  i^apt^'or  circunistances  which  may 
op^te  16  prevent 'a  *j{idgmen{' ''of  tlieboiirt  being  pfb- 
noifn<ied  '^aidst'litin'."''He  ma^'  Hetty  the  adultery  charged, 
6t*he**ikaj/  pIead'<!6^ndbiaatiWOTcomi Vance  on  the  part '<lf 
his  wifcy  or  he  may  recriminate.  This  Allegation,  as'l 
uiid^taiAt'the  Iwhea^iCouhsely  sets  up  a  plea  compouiiaed 

pleading  appli- 
cable   to    this 
charges  of  adultery  are  brought  case. 

a^^afii^a^tmslMuid^  i^  his '  defensive  plea,  in  answer 'to  t^e 

LiD^,  *vi^ere  tie  lis  charged  with  varrous  acts  of  fitfulte^v 

with'idnKe^el^t^pS^rso^^^  % 'Ys  cbmpet'eni^  io  ^e  husoancf  'to 

eilaiii^rpt^^  tlie  actii  of  adultery  charged  with  A,  B!^'  anci 

t6' leaVe 'the  i^s'  of  adutt^ry  charge<l  withlC.  I),  uncontra- 

ciiiied 'in  pleat  ^'iiiid^  say/ with  respect'  to  them,  '^d(j^cil 

prdoatio!*     But  1  apprehetid^ithat 'another  rule  of  pleading 


tnCn'sk'ciion ;  sedondiy^-^-^-aiid  this  isi' perhaps,  the  view  6^ 
the'^BS^  m'dsi  pertinent  to  the  prescfni  question^ — it  must  be 
unless  Vo'counterplead  an  important  part  of  a  charge  again^ 
th^  ttusbkiid^'  admitung,  at'  the'  same  time,  or  not  conira- 
dfctingy  sb'mucli  as'ihat^  'if  those  parts  are  proved,  and  the 
oitt^  'j^iart  ^bf  tHe'  bUarge'  is  rebutted,  yet  you  v^buld  1>e 
KaUie'fo'Uie'chanc(^'bf''tne  Court's  prbnbuncihg  jiidgmenV 
against  him.  Moreover,  it  would  be  an  improper. act  on 
tHS^  ^MiH  <^  the  Couri  io  admit  a  plea  so  framed'  as  chat/  if 
prtived^  It  couw  have  ho  effect  upon  its  ludgAient. 

Th^se  are  the  geiTerai  principles  applicable  to  cases  of 
defence ;  and  I  now  look  to  see  whether,  with  reference  to 
the  facts  and  circumstances  of  this  case,  the  Allegation  con- 


Vau  11.    teirit'dmtertembielirWgbt  to  andnoi  dMii^&fiMmjtdi)risMtiil« 
facts;  because  it  is  the  duty  of  the  Courts  jfiil  biriofisfpioioll 

"'  ;;^:^.';'^;jtMti^iaiidi  «nnlheolileol>aiiibveh4tM.'kflii}i^4tli^ 

if  th4>i«h0ki  offiih^(A^^|^«tiii|ivowhQftd^^        JhM44tib« 

poovid,  jt)iwditld)fiotralltrifngojii%aita 

cffiitime  itmd  («.ijnKk^  aif^ndilu^foC^JaQapt^rllobidUate 

;    '  ,;  '        >'  Ncvitfa^JkUe^aDi^pi  ukidouttedly^ciAmiladiotftioinif^i^ 


'i  •i»'ij 


staled  ift I  ihffrdbibeKv  til}  doiiaLtmit>«h0grTtiilt«lid^ 
"f    '      '   irai  bomnlilted^^t  lt)l;l  Un  itbOBti»dicM/abnmr<ifr>lhelairt» 
bisifaotaUegedint^kcitAttcvodonij'te  «ord6»<ithi*jth»rwifc 
gcnDdoned  tbe  <»ftalQe^  liir».ifl{  moeflft^iMb  alK^poaliMrttgtrlMi^ 
I'UinikiHirhiit»t9iitiifncBihtcAoiM>^an  flut  tjfa»ttbdt»> 

niti9/ttoiiQfeti9»  k»f  Baiflcf^nevftdftQifiiiglairid  srda  ipilbiidie 
&llto0wUd|[ciiiHA(|mvHy^jQf  thfti)v^^  miM   anAvh:- 

h^thi^i'V.  wiUiiiittMtoe  thdt'^all^^Jfedfaotl  'toAlMdUtdAiDtijr 
pmhred^iattdil  i|fttll;|uMth&ila«lstM  liirdBgl^iaiS/tbiAfc'ftiB 
stated  indih^tAdatgationl;  AMi<>eijr}'Uiatabadd)iritfteii>lfae,Biitrt 
r^l^  jhl  laSJvttiwi  hdult4»<>ii8  iintercpultoiiwrq|t(i!tia<>#eil  l 
tbiti^^h^i  wjfir  Jbadi  »  ibll.  ttimriedg^  ,of>tii^  luluitifcMS 
kit^neowsey  a»dfCQiHiiiiied)lNii<3iftalDiib'f«itii  JbdMnhdibflMjtit 
vvidtti^  plaetft  m^LfiidtortiMwIitlwtBikdifi^^'i  and  tiidvao-ii 
BmaiiagaBv  TakethiM tiijbecfatlta^r aiidK J ^laiik ItdarAiaplB 
juBlice/toytfaebaabiafidrinNi^uttirig'^be'fdBseiso^^bix^^  -bk 
iaSflr«Fi)he»;y(4fe4)eatodi  tt^itobiibilb  >*titt<faeri  hli^baaid,  alidief 
tiiraj|edl«iitQ8ide)¥ril^'h0r)fmkii)3i!»iiK  l^^ddn^tiMid^it  it^not 
«ii(^gfialiQd  that  any  renevtal  ofikiteroipiine'bei^wcenitiM-te»» 
bandnandimfe  >hai  tak^  fifalcerfcande  tht^iftbrnduiiliu^^ 
ddultei^.  CP^ttnoed.4i|fc' io/ AugUifti  )d846i.^r>wkenl£c)R4 
i^tlurtitie'^oiiaUbtefll  i|^hlkcirmp^toiriHtib)icri#d  m^iMimif 
iiiit>(^i0d(^in<;tberp)^utmt!k(l»^QhMaiit{aIljf^d^ 
a4pi»tted«r(iiUiA  dusHMi  ttle  ^/ilfc  mMttianfMtrtaiitiftalMf 
thiif  Allegation  toi.iiihiiA»jJMiat^riiH»*iif  th&CcMM% 
fbrecjbed.)  The  Atifegwtioi^. pleads  tlMtti  jopaivtfaeidflatiiictf ihf 
atfAEoRJk,  MivAvglejbeeamfLanvdflsilslqretuai  toi^fioM^tl* 
tion  with  his  wife*  and  in  furtherance  of  that  object,  be 
wrote  certain  letlei^i.  ( I^^pftJier^HN^rdsy  jth^dulteroua  inter- 


eHutw  WthtthittJfe^ii^  Mwfinfied  liigiiiM9(d«a^>)lMd*wheii       May  11. 


V. 


-c^lAt^ihHmiim  M  tkr1kct9«f 'iJthefcUi^  tto'^oesfioil' it^      The    facts 
irdli  tiMrA}te|ltloh  %irM'|Mi6vdiM<  <^0oUoit>.ber«  Uafi  tottlii  j^^Jbe^u-t  ^" 

iiii^  iDMi  iilodiledlyT  fof  rio^ii)aivrthati  iitro«rdttkb  nd^ 
ftrft^iibld«hi»'tO'Ybe-^the'd4tftfine-  of  liwdAiAiony^ffrbiSi 
is  totally  different  when  applied  to  the  wife  liPotntiMtnvl^^     Doctrine  of 
tf  %f^lkd>to^tte  htiibaiidl  tf  jcduid  quote  tkHoi^icw^  in  ^pne^""^'!^ 
wMbh^a  dkUndidn  Is  takefa  IkkwM  dbndonatioh  liy^  >«rilSl  and  husband  re- 

Blmmltdn6n%r\n  m  wife  to  eontirfue^htfbltaQtiob  tHth  ht^ 
hwAtaUbM^kmg  mk  thckte  "m  a  pbsaible^faaAoe  oB  fais^  IMng 
rtAdmed/anS  it  k  ao  bar  torher  suit  for hel"hutbaiidl'& 
aduUerj  that  Uw  wae'reluoCwol'tD^aitt  hb  Metet]r;iifitwitb» 
standing  long  suffering  and -even 'ccmdeiiing'.hia  oSkAtii^ 
iitltift'4h«>&idsall  faeriho{ie8"of 'hb  reibmatibn  ftuatraCed. 
Here  %hc!  Wife  oofaabka  with' her' JhUsbatid  iiitii^  October, 
leOBf  abd-  tfacn/Gante  a  letter  fnoi  her  bnaWbd^  ifa  hh  awm 
liiRMhrntingv/Jnl^oTenib0r,<il<8ft7^i  iiddreiibed^loA  his  wift^a 
aMCbori^f  Matdaio,  I.i^eoerred  aloitev  Gxftk  y6ar  datigbtttv 
Ibiieiit6th  ini«^  #hereiii(«bc8talds>sheiiftal]lottt  returning  to 
S^rancdbi'l  Ikh^  fully ^ileOsrbriaednocttiag* on  eaith  shall  in- 
ijkmeitmitb  ISfre'wltfciheriilgaini;^  th^rofbi'e  iHii  quite  wIcMb 
Mr  yoiUaoiriyianytbiii^JU^he|t!tl}aehAiy  iiklttbeiier  to  came 
hark**'  UaW'i  'id  la^iafd tbaStbia  haa  nothing' «•  do  with<'Uie 
Inaeraoilrs^withiELiRul  tiiat Uiisbon'mKiiidefaca^hai ^xpreaa 
raMrcdto  t8r'/feiiuBiary»:affaii^  '  Let'JOs/aie'iofa  Mtet  that 
wbpkKUtsMiBkf^Mb  inthefi^^pUe^itdsiitlKrlytnbofliU 
||Hiini>io3hei&inbaAdito  giv^uftiy  >^30{iafaatioitfof.'  acitridM 
jlianntaient  h9rv«fet«fabeitq  uqrfhingf  ioPtUatioleakbbwkidBe 

'tnKttriiiiatftfarkttww  Bit!  wiU  assaiald  Aotiithehe.^inqfhi 
Ml»idiqltM3^3lb'^coiia?)imiattei^  kad<J  domo^^ihinkflt 
iMfofebchbt  abyriaiDitenMdkt  ^^  tMa<diM9i^|iUonibbuia  jfti^ 
di^i(M<teBd  aoii^Unithetimfdv  iiUa«l«t^d'i^««  I^krS  AiUy 


•  t 
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■t.  lit  II 


Mat  1 1.     determined  nothing  on  earth  shall  induce  me  to  live  with 

any  evidence,  let  It  oe  ever  so  sTroii^/couia  induce  the 
Court  to  alter  its  opinion  iis:t(»|il|0  true  construction  of  this 
letter.  According  to  the  rule  of  law^  as  well  as  to  common 
^iMie;  iff  \b  ttitttiifhk,  tkpbti  thJe  fkce^'of  thia/  iM^i^/  tliat  %tre 

w^  A'i>trfta^rtferid6Hhi«nt'or ^hK' vify  by  Wf  hiiibkki  m 

188T  J  It  ^a^'\iMmi'  h^'riy^r  ^  iff  'tb'  iiWdce*'h6f*td']j(6' 
A^^nd'  bottabft KA}!ti  hfta  ^  Hiifcbtffid  ahd  Wite  V '  akd- i&W 

'  th^}'liccf6vaing^fdliitf6Wil'actodiii,  #Htto1e*^U6  Rs'iWffc 

:;  ll*Wtt' tb^iidh  a^&ifthd^;^  AsM^  tffe'=fl61iyi''jf  ^th^"httilWtta' 
hted  b^en  l^idi-nt'itJ  BHgWid/'the  dkl^y'^o^ndl^  tto^^^^ 
btftthls  llidy'hadi^bMMViiea;'i^bhefob^fy,  thMl  asl^/M^i' 
bMf^  i^ded  -ih'  Fraht^,  Uti  ^r6<^editi^  cotiia  l>cf '^ffe^cfaltf 
t;Ac4^n>'td'dbta9fr  i'dfvol^,  'ftWd' JfMbi'i&ai'V^irrdtklWMc^'McJtf^ 
(which  is  not  necessary  to  b^bi'o^d^y' k'to;'1ii'tK^'^i^;' 
but  is  properly  f)r^d^,  it^'M^if^g^'tHe  V^gMdrVHe' JS^iily) 

'  iii^ ffe^HisiiiMi  tbi^ffi^'Cotfrt  ttt'hdfti^that  iit4fe  hi'^y'tie- 
^^  tHtatcVe^"^feJiiHicfed^by  fh^  deW     Ad  td'  Ithe^lWtri^ 
aiV^s^^  td  the  A11^^«t%h;  M^he'fiFs/^lac^.'tliey  cddM  nM' 
bh>tf(!f  tAe'Wif^;  ilstii^y-^^  TeitM  fVbM'Hh^  Wif^'yiKi&'^ri'akd; 
s^tiiindly;  the  ^bhtefits'  i6lf 't!fa^' fett^^'db  i^'<M/ h^  tU^  dai^; 
foi^rd,  fotth^r^  igfiWHri^  in  ttitW'Wdich^fetfv^ri'bf'fcdfa' 
nivance  or  of  condonation.      The  whole  extent  of  the  Alli^' 
gMbn'i^  tb'^eW  thi^,  dliritig  th^^p^Hod  of  ^tb^  cbbabtta- 
tibh -'frifito  18S5td  lB97i^tH^''vfm  Wis'tt^  iiati^t  ilhd^tdii' 
forgiving  of  the  errors  and  misconduct  of  her  husband  ]'^«iia' 
that  is  the  sum  and  substance  of  the  Allegation. 
Allegation'   "    1  'aAi  Txf  op5tiii)fa  that,  is  thiit  A\\^^\^fV^f6¥ia,'^yAiiid 
rejected.  b6ii<yd«ffthce  Hd  tb'*  Lfb6l,"atid*tio^bar  Wthe  defnahd  tSPtfKf' 

Wife,  UW6uldbe'tit^i4y'dsel^sfoikdkf!ift't6V'^€'^^ 
thtfrt^r^r^ectlt. -^'"■■*   "*   "*  ''   t-^-i«!i     .n^  .  .u.^.v  ur-.  \  -..i* 

June  14.  '(Tte'GaAripi'Ahttimt^ea  Jbr  tHi  «*drty.) """''"  '"  *'''  "" 

Proctors:— J^ea/e<,£pr  the  wife;  Roilurp.  for  the  husband. 
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.  ;  •.r-       i*     f.  '.)  n  ".I     v/il  ''c)  m':;t  oilj  (>7  ^jMrhT -j-jy       Mill 

.  JmUs  ,V. W,^*^A^V|r-fi'af(f^  4«t4p<<f?l»  .f ^^W?ffr-TrT;tii&,Hf^      Collision  be. 

an  ^rtjpn.tq  r^^v^r  t)^e,jin[)ffvnX.o^,cJ^fft^ft^^UJ9^.f)y  *«  gjl^t'm  -  vessels 

tol^l.lo^fPf  .^.^^aiXfl-tlJg,  R^  8J^,^8p,i  n4p^f4  jtlv^  f'lambmH,  in  daylight;  the 

th«. I^W»'?/»  ft  P^eao^  ^P«?y-\¥>a^  pJiXWg.i^e^fjei^fl.J-iY/^iTMSiQl  bis  proper  post 

¥«^  ^Hs^^-  .  Tte.fpyWp^^f*  Ph^^mtih^m^iff^^^P  namely  on  "Se 
at^pPt^i^  PjcJwk.A-MiW  >))fi,Jl9tl^,P«Q^mt>?r5ri!»bWtiithl»l?r  bridge  between 
W^Pf^:^o[  foi  hQ^T  l^^frE^.  Wgfc  waterrtn,pn^fi,JR'/aw^<<««  boxe«''"?t^' was 

99TO"«tff"^ft^;^KC»!^"iwI^K*  thft^pwaHiej:  ^d^aywi;^  J«^«^  was  to 
to,«^.al<wDlg8W?(i.^>th  %  yipw. qf. procuring , an  Wgag^nfi^ 
to  (;afvJ^r,oi^j(«.  >yhy^e,^^ing  tpwar^ii  h^Xrihf^JVirr^iyiiiii 

ana.Uic^  ,ww4)WvOn.  tf^e  .)i4^^PW  «J^>»b4  *^.jwnkta.ftllf 
ininqt?8 .after;wairds,in  de^p  j^ater.      ,,  ,^ ,  .,^,  :,,^,  ,.  ..  m  ,. 

Jh(^.qpvt|:.wa8,sasis^d..hjr,T;nnity.M  .,.,.  ..'.,,,  ,.  „.. 

Jfo(fWQ^  and,7^i«^,,Drfy^f9r  di.^pwners,piri;hf;JE%g(^^      Arqument. 

n^  l^^cp .  a,  good  Jo^k-qut,^  ^^  ij^r  pwtw  '  F^j !  ?'P^  'W  tf^i 
bridge  .bift^iveen  the  jpa^(|^-Jw^F|e^  M'i^U  ^fWjedia^ 
th^.pc4|ifi(^,;a|^d  iftjs  ^,a.e8t^li8j?yBd:gwpral  .»vle.pf.,lthq 
Wflipd^d^.pt^apoen  .^l>^t,]thft.i8  .tJ}^,p^opei;,p^c^fo»,lpok,^.. 

out-/      ,,j,     '.:,,,/        ,'         ■,     ir'  .  f  oi«:  t'(«t)n'-<     ft-    :>f    'ini/'i. 

yd(<ft;l(fi«i*an,d.Bfl^^^  Drfl*,  fpr.th?  ^jifT-^^^iargfifd  :rt?ftti.. 
thp.  ^^$/;fln, ijl^qqd  jh^s^f  .ui^qeceesarily,  ip  j^  portion ,  p|^ , 

no.  •i,^>::7     J,'-   ti      •  .  i^f-   III-  '•»«.    ti'ii-^-  nir  V,   jj-ji  • 

tkqf;f)(ou .4r^  ,qf  ^  opinw^,tlwt^.by.  .Wy, Wrt ^^  (l^e  ppn^ct/gC, 
the  J*/iitii6e(if<9  she  herself  was  to  blame;  ff oqi^  >Y4>fftb^n 
yoa  are  of  opinion  tji/a^.i^ie  f^iri[pif  Wfi^uilftTcpf  negle^*  or 

*  Captain  Pirobyn  an<f  Captain  Bak, 


d 


Mat  16.     unseamanlike  conduct,  the  conto^Uenee  of 'whidi'^ag  the 

TfW       cblKsion. 

With  regard  to  the'  Flamheau^  the  «ab«tanca  of  the  state* 
ment  made  by  Newtim,  the  muster)  ia^  that  be^  beiii|^  on 
board  the  Flambeau^  went  out  from  Liverpool  to  eblaia 
employment  in  his  Yoeatloni  and  when  he  came  to  tfae^nd 
of  the  Canning  Dock)  he  p^eeiv^d  a  Teasel  comangtoot, 
which  he  apprehended  would  require  to  be  towcd/andiids 
object  was  to  speidc  that  vesaelf  and  inquire  whether  mmf 
assistance  was  wanted;  that^  at  that  titne, iie  ^iras' going 
down  the  river)  and  he  thoogfht  it  necessary,  eonaideriog 
tliat  it  was  the  time  of  flood,  and  the  tide  along  Uw  ahare 
was  ebUng  at  that  period,  to  take  a  turn  rounds  and  come 
up  by  the  side.    I  Uiink  it  is  pretty  dearly  establisheil  ia 
evidence  that,  at  that  time,  the  tMhs  was  on  ths  ebb.     Haia 
fn  the  circumatanoe  of  the  tide  being  on  the  eUr  rendered 
it  necessary  to  tak^a'tum  round  to  speak  ft  rtmA  oomhugont 
of  the  dock,  is  a  bautical  questiw»'  for-  your  deeiskNife    fiat 
it  has  been  alleged  iA  the  A)rgnm<e»i)  diati  aoppdaing  that 
were  necessary,  instead  of  starboarding  the  hdm^tand^gang 
round  the  WUliam Siiinky,yfhkh  was  anchored  Msom^ dis- 
tance, it  was  not  unlikely  he  might  port  his  hdm,  and  come 
round  the  other  way.    That  appears  improbable.    Acoord- 
ing  to  his  statement,  he  starboiurded  his  helm,  and. wheate 
bad  starboarded  his  helm  for  a  short  period  of  timav  be  per* 
crived  the  Wirrai  coming  over  firom  Woodside  Feajt  ki 
oixler  to  approach  the  usual  landfng-^aee  for  boats  of  dhst 
description*    He  says,  on  seeing  her,  he  immediatdy  oidsnd 
his  engines  to  be  eased ;  and  when  he  advanced  a  little  ibr- 
ther,  he  directed  the  engines  to  be  stopped,  ba(  wlKa  he 
had  come  alongside  the  WUliam  StanUi^ -^xad^  acoording'to 
the  evidence  of  the  persons  on  board  thefViOiamSikitd^be 
had  not  only  come  alongside^  but  waaa' little  ahead  i^tthe 
time— 'he  says,  he  directed  the  engines  to  bereversed^Ml 
&e  hielm  to  be  ported.    According  to.hid'StataDaaoC^^lris 
helm  was  a»port  at  the  period  of  the  coliiaion»  atid  >vst»«ait 
recollect  that,  according  to  all  the  statemsnts,  tbejSkmbmt 
was  struck  on  the  larboard  side:  the  blow  is  said  tehafe 
been  between  the  stem  and  the  windlasaoii  the  larbosid 


the  movements  of  the  Flambeau,  the  statement  on  ^ij^^^v       jr^jj, 

kaai^nhdi  9»fkorlii  ji^^m<;R4/t  4riiafi4jfHt4u:)?9a^;^(|fJ^ 
ilalti«raarthA/ifittM.t>fil)lAic<^si(m.,v  ,v'  ..:..-;  V^   o.it  lm;od 
raTwbp#iite«rif0  bom;  lfff|t,,]9(hfljt^jpa  Points   in 

Aooonj«9<t9 1lbe^«ride4Mkl,^)iAft^{nMi«ffio|r(^^  *^"*"^°"' 

j9wmrhDa9d«ft^dlrbaiQlibeQii  PHft*<>  WJfrc^Yfa#,^iUf|j^jfj|^ 
5pDiBi^«M4h«  |mlMbiUtjes)0Ctl^^         hW»^u^A«,/'V9ro.}Br 

haid  faMt^rbQAi^.M<jti^>limer^itbpi^l}}Ai^^^^  j5S^rt,tJ|^^, 

tMi  it  .#d8  dliB  cmiii^i9f  Ite  CfftlisifflPh  ti  iU  Ji;  .n  di  yjn/^rrj 
i' . iWithfmasroBOQl^ |be.fiiQt)it8$K  ikA&mfShtfhlV^ tpf}>^# 

itMte  andconditiooy  a«*i;din|^te|tlHmj»ftt*^^ 

'wiB  Itm-J^oieoii:!!  thetiio^^e.^elpf^  1WS  Pftt  )w^  p^^sfiMf- 

wmildiar  jiecsssit;^  h«irje:}D»mfi  yflupi  Ji^^jftW;^  il9  jwwr 
iiUfr  filr  me  to.UDd^rflUiid>b{fW  j(b<}K^o^L^ 

•eii9i9tiumBwU<ih>rrii|tfMlhi»iR^«j^ 
fil^w*'ibejwrfirja)tting>flrofl%  tJm^W^- 

iplicei)  ^lyiociir  lift  i0»>io.iKto»ltie4j  f^^l)  tte^avj^  ^^f^'  Look-out. 
fBuAer  i^tMiiiM.anftbti  twWgftil>fi|wi«^iv^^?  jWld^  j^^'fi^fls 

•iiiaiteqndQi^&o^cAe^«i8a^r.m^.!^eji^  P9i'^j^W8l^hi}?fi 

«sik«jdBiitCharefbrttlQ4ib^l«^«v4^        ^wni»{j|96^;9^hl^ 
-jriM}b£BgrlaR>tbel  lirklge  a»<  iiUNin)|ppRt^t9  tb^S^^fMoi^^^'i]^ 
aiui»9Mfmnlmt^)i  V^ii^  ittaPtfti«fi'jbffi^4rfy9«^if^9Hld.i^ 
ii4ia*i<liMti  thoii^  hf  «m Jl»l  on iti«%<bfi40e,'yeft2^f t  .^j^s 
iw— nil  I  fofe  nouiaH^eirtaitonaftd  4i^  ^lo^  $)$»9t^^i^t^jsi^ififf^ 

4|M  AdjeollinoiiulciokpkQaite  Mlia«Q»eim  qCit.  :^'A«$^ri(Hl)g 
'^liridifibBi^  aftemrtki^  ffac  ifto  ttoiniilg«in  wbatil^^W^WBi^fld 
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Mat  16. 
Wirral. 


>\ 


■'  ■<    1  r 


•»■■    ijf       I  •    I.   ,  ! 


to  be  -tlie  best  track  f<yr  the  latidfYiguplate^  ftrtd  there  has  been 
much  discussion  whethcir  it  was  in  the  right  or  wrong  track. 
I  think  thatlras  b  mtttti^'tO  b«r)tft>«d'hiti'^wn'disore<tionF; 
he  wdS  the  best  judge  of  the  proper  track*  to^  take;  and 
(speaking  without  nautical  knowledge)  there  is  nothing  to 
satisfy  my  mind  that  he  was  in  the  wrong  track  at  the  time. 
Many-  cfrctimstances  tnight  dp€^4(e  On  his  mind  td  in- 
duce him  not  to  go  in  the!  sditie  trftck  ordinarily  takeo^ 
and  there  is  nothing  to  affix  culpability  to'hhnf  on'  that 
account.  But  he  ought  not  only  to  have  beed  ifei  a  c6ndi- 
tioii  to  keep  a  good  look-out;  but  be  ought  to  biavekefilt  it, 
and  whether  hd  did  or  did  ndt  h  the' most  important  ques- 
tion in  the  whole  case.  He  ought  to  have  done  aO,  consi- 
dering the  state  sind  condition  of  the  rivery  it  bdng  evident 
that  the  river  is  so  fuH  of  shipping,  at  almost  all  times,  that 
H  is  necessary  Tor  masters  of  these  steamboats  always  to  be 
oh  the  watch  to  prevent  bcddeiits.  'His  account  is,  Uiat  lie 
perceived  the  FtatnbedU  on  the  oth^r  side  of  the  WiKam 
Stanley,  and  his  obje6t  ^as  to  port  his  heln^,  and  g6— !  do 
not  actually  kno#  where;  WhMh«^'  round  t!ie  Wttkim 
Siariley,  or  whether  b^wieeri  the  FtamheM  tttkd'ihe^  WttUtttn 
Stdhley.  If  his  Iht^rftlon  wai,  by  porting  his  belin,togo 
b^^^^h  the  Ftdmbittt'tttiA\!l^t'WtBitifM'Sttlkfhf,  acCorOii^ 
to  the  evidence,  there  would  not  have  been  sufficient tckAb. 
If  he  had  seen  the  Flambeau  at  a  consi4erable  distance,  and 
at  an  early  period  had  ported  his  helm,  then  he  might  liave 
gone  round  the  William  Stanley,  Again:  on  the  oUier 
hand,  I  apprehend,  if  he  had  seen  the  Flambeatt  in  good 
time,  and  Iiad  perceived  that  her  engines  were  slow, — as  in 
point  of  fact  they  were,— and  had  adopted  any  course,  in 
good  time,  either  porting  the  helm  or  putting  it  to  star- 
board, I  apprehend  there  would  have  been  no  collision  at 
all.  It  is  sakl  tha^  the  Flqnibeau  ought  to  have  reversed  the 
engines  beiore ;  but  you  must  judge  whether,  looking  to 
the  circumstances,  she  could  b^iyi)  reversed  them,  or  ought  to 
have  reversed  them,  with  greater  expedition  than  she  did, 
Toi^rfevdfse  th^ih'shte'did/'       '  '  '^^  '  •     '  '^  '  t*»'-' 

'"'  Th^  only  quystionSfi  pdt  to ' you ' ai*ei"whetjher,  •Hiildcr'sll 
thti' dVfcuWitahe^W  'Of  the  y»fsi,-^t '  bei«g  (layfighf  *(» 'the 
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nomii^,  and  there,  being  every  opportunity  of  seeing  ve^      B&ay  16. 
se)8,*-^tho8e  on  board  the  JVirral  might  not  have  seen  thjis       vt"!]; 
vcflsel  in  limey  and  taken  steps*  with  promptitude  and  deqi* 
sion,  yrhich  would  have  avoided   this  most  melancholy 
accident. 

.Captaik  Pbobyn. — We  have  considered  these  pointfy  Ofinioit. 
anft  it  appears  to  us  that  the  m^ister  of  the  Flatnbeafi,  wish- 
ing rto  communicate  with  the  vessel  coming  out  of  the  Dp^, 
ifi^ji^Tigbt  in  endcavpuring.to  turn  round  the  William  Stankjf, 
as  thereby  he  would  have  brought  his  vessel  aheadi  and  he 
wQ^ld  have  had  proper  command  of  her,  as  the  wind  was 
from  the  S.S.E..   So  far  as  we  can  see,  we  consider  that^e 
i^msier  of  tixe  FlambeaM  acted  right;  that  he  kept  a  good 
lopk-out,  and  oould  have  done  nothing  more  to  avoid  tlie  .col- 
lision.    The  way  of  the  Flambeau  being  stopped,  it  was  of 
little  oonsequence  whether  the  helm  was  put  to  pprt  or  star- 
board.   We  are  of  opinion  that  the  collision  would  have    Master  of  the 
b^en  avoided  if  the  roaster  of  the  Wirral  had  been  at  his  Wrral'm^ult 
postf^  betwieen  the  paddle-boxes, .  a^d  had  kept  a  proper 
laokMsnt;  he  would  then  have  stopped  his.epgi.nes  at  the 
proper  time;  and  our  opiniop  is,  that  no  collision  wou}d 
l^.ve.. occurred  if  he  had  beefi  at^Jhis  post,  and  kept  a  prpj>er 
IW^-ouJU  •..,.....,     .    ...,  ..  ,....   .. 

Per  Cuni^M.— ;The  resul^t J8>  tha^  Imiist  pronounce  tor  Judguimt. 
the  damage. 

Froctora  i-^TMs,  for  the  Fkmkmu;  PoumaH  fot  tlie  Wirral 


^vtvoqatit^t  iffourt  of  ^iantittutn. 


.*  i 


■'  •'*  .  May  17.  m  Seas, 

Ridley  v,  Wbatherley  and  Others. —  Motion* —  .  Administra- 

'The  deceased,  Robert  Weatherley,  late  of  Detroit^  in  North  tate*seffe€U.li- 

America^  died  ^tb  April,  1847,  a  widower  and  intestate,  mited  to  an  an. 


M 


▼ice. 


MOTIOM. 


90i  PiiEllQGATOVB  (XMJBT.  [EAn^t. 

Mat  17.  IcM^higUbrsa  _daught«m,  t^etoalyiperaoiiteiitiftlediinfdiMiv 
Rid^r  ^^^^^  ^  ^^^  peraonali  e0tate,\  who  wMe  rtsideiit  f  at  Detroit^ 
Wtaiherksf,  and  lia4 no acoredttsd  agent  in  lh»icouotrj«r  rTbeideoeased 
nuity  of  which  ^^^  ^®  sole  9iupviving4ra8|ee  Under  Mrtaio  flettltoenuil  in 
he  was  sole  tirtue  of  ji|irh»chiAB  ani^uHy  of  iS404il6t»iha<tbedn  purdumd 
teethe  pJ^ci  for  the  life  of  Mrs.  E.  R.  Ridlej^  intruit  for  her.  sole  and 
entitled  being  M^parato  use  Thei^annuitj  still!  stood  i&  tke  iwnieb  of  the 
to'^Snw  <J«ce«w^  ^»^d  hn  cft^trnstoe  ddceaaed,  bttt>  could  not  ha 
of  the  annui-  transferred,  or  the  arrears  due  thereoa.Teceivtd»  fbr^wantof 
tant,  without  ^  igg^i  personal  representative  of  the  deceased.  Upon  affida- 
vit of  these  factS;  a  Decide  ^is$ued  ki  the  instiuice  of 'N[r9. 
Ridley,  citing  the  thr^e  daughters  of  the  deceased  to  accept 
or  refuse  Letters  of  Administration,  or  to  shew  cause  why 
Administr^ition  of  the  intestate's,  efiec^ii  Umited  to. '.die 
annuity  of  £40»  16^^  and  the  arrears^  iShould^DOtbe  granted 
iKk  E.  6,,  her  noiniii^^ '  ^    -    '•.'';         .    ..  ♦    • 

This  Decree  vras  served  by  being '  affixed  «i  tlM'  Rdjrd 
Exchange.  .•j-..-'  .  ;•  u- --m.^.- 

DeoHe,  Dr.i  moved  that  AdMtkfttrtrtloil^'lhniM^^ar  Jd^oUtt 
staftrf,  be  cdmmittfed  to  fli^  nomtote  itf  ^W.  "RicBiy:  '  '  ' ' 

The  Registrar. — There  should  be  a  Power  of  Aithtnej. 
I,iliq[)notfi|vara<of  ^anyt  {easet  of >«  limited*  AdI]ftillt8tFlltilki^^  as 
%Q  property  iii/tiiostyrheing  griintcki  to  ainfiBiiied^>wiia»tft8 
p(irties/«it0d  ]iif eve  abtroad/r  wttfaanftfp^anid  sewidsw Jiii  mt  n 
AXn^Ssm^^  grant^ditfatfliiotediiidininisifiration  taiEi  Gv 
6r)9t|ia]liittPnii^>itAfirward8ii&xttimideev>a^  t( 

^>(>^;«rt«fs^or?"'^'^'*"  '-  "''*-  '  Hi  'ii-l "  lo'^  THilir 
ill?  sn  'O.JTtnq  vjillo  iiir  bti  '\j\i)\uh  >flj  >o  ijilJr't  oilj  frrj-w' 
/   vs^\ViK^»  ^      * '♦v\     -J((qri('rn       ^:^i    ...'lii-  ^lUv^    *  J-    i'l    j^./i:  ■ 

of^a^  ™rtrM  •  ^^flft^^rt^iflJl  ..fi^T^ima  (j^l^.^^BUpc  P,y,*^JPI4»i,A«WWW8T 
(father)of  mT  ^^W^«li4»¥9'iSW^VS5Wi,i  Ajif^,[Km^nm^ ii^^MtM^ 

not  be^^i^l^d  ^.^P£9^>M  ^hi?  ^*l  ^^  M^,rJ^i*e,|gatris9iWTwb«)  iiiedi»k 
darat?on^8**  ^^  *^"*^'  iJj9*7f.i^j^^^^/9?;>.4ffM/4Pg,4l¥?!.wn#  «J.  Hii«nAiG. JJ* 
cJi™d^M  /^I  b/?.«n^yychildr^n,;„JVl,,A,Tf.,,,^,  cHiJ^y»uhild.rtfi.iA.*T##  1l»lton 
dencc.  against  ce^8e^^a^hte;fj,H^i^F.J.  EviMti?-*  A«H,;BHfl»djRrfiHfi^ 
whom'"  h^  is  children  of  another  daughter,  S.  E.,  deceased.  The  will, 
guardian.  dated  .^5tti  JVIarc^j  ,1847,  was  propounded  (the ^le^iecutors 
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.yj. 


Granted. 
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renoandng  fHrobate)  on'  beMf  of  die  fbur  gnu)d4:hildrtn|      Mat  17. 
the  diildren  ^  8.  E.,  by  their  guardhm  (they  being  minore)^      Eedur. 
against  the  two  sons,  and  the  grondanghtter^  the  daughter  of     Hmmaon. 
A.  T.;  by  her  guardian^  she  bekig  a)8o  a  minor,  who  opfKM«d 
fSke  will  on  the  ground  that  the  deceased  was  at  thcf  tiine  of 
the^Sic^iiJit  of  unsound  mind.  •' 

The  AUegatiod  in  oppontion  to  the  will^  ai^er^  pleadhig 
iFiariooa  acta  of  delusion  and  insanity  on  the  part  of  the  de^ 
ceasedy  alleged  as  foUowi:-**      : 

T^t  on  the  29th  March,  1847i  in  consequence  of  the  violence 
of  ^e  deceased,  F.  B.  Ei  and  A.  H.  £.  (zninors,  parties  in  the 
cause]  were  brought  to  the  house  of  6.  H.  (party  in  the  cahte)  to 
be  taiken  care  of  by  him,  on  which  occasion  the  father  6f  th6  Waid 
children  gave  6.  H.  particular  instructions  that  he  Was  on  iHr 
aecoont  to  let  the  deeeased  have  access  to  the  said  ehUdren^  and 
that,  if  he  did  get  them,  G.  H.  was  to  give 'him  into  custody,  and 
at  the  same  time  agreed  with  G«  H,  and  C.  H.  (anothor  of  Ihe 
parties  in  the  cause)  to  bear  his  part  of  the  expense  in  taking  the 
prppe^  steps  to  place  the.  person  ^4  proper^  of  the  deceaeed 
under  the  protection  of  the  law;  that  in  pursuance  of  this  ag;ree- 
ment,  &c. 

:  Addams  and  Robinson^  Drs.^  for  the  minors^  opposed 'the  Aegument. 
adknissian  of  this  part  of  the  AUeg8tion«-i^This  avenneibt  is 
introduced  into  the  plea  in  order  to  obtain  the  AtiawerB^of 
xha  father,  the  guardian  of  the  minors ;  but  the  declarations 
of  a  guardian  *)eannot  be  received  as  evidence  against  Ihe 
minor  for  whom  he  is  guardian.  Whatever  took  place  be- 
tween the  father  of  the  children  and  the  other  parties  in  the 
cause  is  res  inter  alios  ada*    Phillipps,  EvJ*     Cowling  v. 

i  \fdP^*r  and  Deimtf' Drs.,  conffA— 'We  ^plettf  the  'ftthdr's  '\  "  '  !  * '  ^ 
dMarMtien  ^nd  cortdbct  at  thbse  of  a]^Arty  ih  itthMti^ 
rfjgttsJtheproxy'andpraye  a  decree,  ailcf  the  i^^u^'ls^^tbb^ 
gMt>>itr  inMniey  <»r the ' Aeeeaedl.  {Paa  CriRikii.'^U 
Mie-'^Mf^ttLkk  iift^Whrehthe  te^ihonyof'^'gua^iJUali  oPh  ' 
lahin  nhntnirtr  i^lirtrfrrh  mtlifinnr  that  Wn6i^>]  '  A  |>ttty' 
sA^^WCtdiimittee  of  a- luiihUc't  britsf'knude  executory  is, 

^iw»|iVei.»<.5^*if.4:  ^  t  2  Static.  K;  p.  C.  986. 
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byi  the  proiotioe  of  the  Courts  <  bound  to.  givei  in  .bis-i^rtAAwera. 
If  «  party  in  the  nut,  praying  edmimstrjiliion  to  be»griiDtecl 
to.hinij  admits  that  the  person  of  .wbo«e  wiUihe  ^rays  admi^. 
nistratioD  waaatihe  time  he  executed  it>  insane^. th^'Gourti 
would  stultify  itself  by  granting  his  prayer.  Suppose  he 
denies  that  the  deceased  was  insanet.  we.  shall  ende«.vour  toi 
shew^  by  hia  previous  conduct^  that.be  believed  him  to  be 
and  treated  him  as  insane.  The  dictum  in  Phillippa  applies 
to  an  infant  in  Chancery,  where  the  guardian  is  appointed 
by  the  Lord  Chancellor.  Cowling  v.  £/y  was  an  action  of 
slander  by  the  guardian  of  a  minoTi  and  such  an<^tion 
differs  from  the  present  suit ;  it  may  be  brought  for  private 
purposes.  We  cannot  get  any  evidence  upon  this  Article 
unless  we  plead  it. 

Addatnif  in  reply.— There  is  no  objection  to  your  plead- 
ing ;  we  only  object  to  the  Answers  of  the  guardian  being 
called  for. 


Judgment. 


Sir  H.  Jennbr  Fust. — I  am  of  opinion  that  this  Arti- 
cle, so  far  as  it  go^fi,  to  p)ead  the  declaration  of  the  father 
(who  19  the  guardian  of  the  minor  parties),  is  inadmissible. 

(Article  rejected*) 

Proctors :— F.  Ctarhon,  for  the  parties  proceeding ;  RoBaris,  for  the 
other  parties* 


Add,CourtDay, 

Salvage. — An 
agent  at  a  sea- 
port, where  a 
vessel  had  run 
on  shore,  being 
applied  to  by 
the  master,  and 
having  hired 
and    employed 


May  19. 

The  *'  Lively." — Cause^  by  Ad  on  Ped'/ioM.— This  was 
an  action^  entered  at  £350,  by  Mr.  George  Huxham,  of 
Swansea,  to  recover^  for  asserted  salvage  services  rendered, 
on  the  25th  of  January^  to  the  Lively,  coal-laden,  whicb^  in 
a  heavy  gale  from  the  S.S.W.  parted  from  her  anchor  near 
the  Mumbles,  and  was  driven,  into  Swansea  Bay,  where 
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the  nastier  and  crew  ltd  Iv^r;'  The  miiste^,  accortliifigt  tdlVfr.      Mat  19. 
Htlxhamy^^lled  n^ti  h\m\  and  requefite^  him  to  tak^  charge       £i^ 
of  the  vessdy  and  he  employed  a  nokiiber'  ot^  men  to  unload 
the  fthip>  "and^  by  riiean^  of  a  steam-tug,  tdok  her  into  a  j^^j^^  vessel' 
place  oi  safety.     He  repreaetited  the  services  ^'  have  been  and    get    her 
performed  entirely  by  himself,  and  stated  that  all  th^  direc^-  mIw:— Held! 
tibns  were  given  without  the  interventkm  of 'anyother  per*,  that  his  claim 

•--fcat^ver.  ••  --■         ZLT  "^ 

Ba^lford  and  7\omi>  Dr8.>  for  the  party  claiminjg  to  be 
salvor. 
'  Counsel  f<jf  the  owners  were  not  heard. 

Dr.  Lushington.  —  The  whole  records  of  this  Court  Jodgmbkt. 
shew  that  a  claim  of  this  description  cannot  be  supported. 
Here  is  a  case  of  a  vessel  having  gone  ashore;  the  master 
is  under  the  necessity  of  reacMng  to  '■  as8istatice ;  and  he 
goes  to  this  person,  who  at  the  time  in  question  is  acting  as 
Lloyd's  agent,  and  is  neither  more  nor  less  than  in  the  ca- 
pacity of  an  ordinary  agent  at  a  seapoirt.  This  gentleman 
may  or  may  not  have  hired  persons  to  perform  the  kerviee, 
— for  it  is  of  no  importance  whether  he  did  or  ti6t,-^and 
those  persons  may  have  done  what  was  tt^eqiAfisto  Ah^^^es- 
sary  to  get  tjbe  vessel  afloat*  I  dp  opt  e^jU^t  intoll^A  coutro- 
versial  part  of  the  case,  as  it  is  utterly  unnecessavjib-"  If  1 
were  to  sanction  a  claim  of  this  description,  the  inevitable 
consequence  would  be  this, — that  in  every  case  where  an 
accident  occurred  in  the  neighbourhood  of  the  various  sea- 
ports of  this  country,  and  any  agent  was  applied  to  to  hire  a 
steam- vessel,  or  hire  sailors  to  go  on  board  to  render  assist- 
ance, he  would  be  entitled  to  come  to  this  Court  and  sue  as 
if  he  were  hi*ii^f  aVllW^e'^JfBiv/alfj^^g  nothing  to 
effect  the  salvage.  I  belif^^e,^  op§er  and  over  again,  when  ^  ^ 
such  attempts  have  been  made, — and  there  have  been  two 
oiythi%^  in-  ttiy>^'^eHeit6#)-y^bvery  jmJge^df  t**ii  Co*H;*has  ^  -  «  ' " 
liettfklfiiciB^  d^dedly^aivfil  ih^iJ'antt  wh^  ^ftte  th(ft    ',;, 

fMdoM'Htctfo^dMKitt^  a  mM)  mrSMMOMIM^^^  ! 

iMill0<VblMA'lMlilg<till<^M'to  ^itv'^aYilft  ptlMecoSOMRI^^ 

iMgHbom^/ iind>wh^  IfMk'atil^  proceeiKngfsi'ki'^^^  '. 
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Ma7  19.     Coffee  House,  and  the  claim  of  five  per  cent,  on  the  repairs, 

^TT        which  was  rejected^  and  yet  this  gentleman  thinks  fit  to 

proceed  in  this  Court  in  the  manner  he  has  done ;  I  think 

it  my  duty  to  say  that  this  claim  cannot  be  sustained,  and 

Claim  rejected,  to  pronounceTa^S^nst  it  wltA  costs. '  '»  ^H*  I 

Frocton :  ^  Smakf  for  thf)    alerted  salvor;   Poynter,   for  the 
owners. 

^titasiJUT,^  10   MHO'S)  Oltlllf^ 
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.,     '•      ... 


Mt     ..    »  END  OF  EASTER  TERM. 


-  I 

..   -'1 


•  •  ■ 


t.    •  1/ 


.»    ■■;."     •      ' »  . . 

-■(•      '    '         "I'  t-  "f*!*    ■''       r-  .'■•.■  .  '•        .     ■    ,  .*      ■    .'«<      ,i  '"  '    '       '■'.■■■ 

^■•<'Jl">tl« '-  ■   .>•■  «   .    rt....-        .   t-.-      1    »   .-       .    •        \  ,  n   \f 

I         fl'f    '..    .. 

.ill'      -I     I'  '•  M*-      ili-.Tli     ...  •  •        .  ..  .;      .^,  .l-V'^'*      .         •         • 


".  1    •  •    ■    t.  lie. 


I .      t    . 


■■'■      llii 


I.  .     ;..  .     .    -..Y.:,.        •,    .r<1       J    IJI 


■•'•'•.     I      ■     ■•>..       „. 


•     ^'id'T/     I'l-'-     '••  4    ■    ;.   .•.  -■  •   ..         ,••■       It         •'   jr/ 


I  -!■'      .' 

•   |/        I-        flii/!i   ■    •'■■•••  'i      • 


■    ■    1'  •*  ■'.  >'•!■        "       "-.■  ;.-,r      i  !■..'       ■     !        ^t.  /«■'<'...    I. u    ' 


•  > 


■riilij:    -oi.  .'  •  *'        . 


•»l 


.  .^.     1     ..■,•   »>!  ti;f*'  l^(lI^i■•■M•l'  77/  ■ 


•  1 


"•     f ' 


» 


,,'.(••'■  j-i  ■  t 


,1^...  ;   .,,tT   ji^,,-,  -.ui''-     •'    ■"■■■..  i:  y  •       :  ....        ,      ,      I 

•  i  »•!..•         •(■         J, 
J?      '•  ." -"IJ      '1- 

f  In    "'111'*; 

t»U»4.«    r:T  J^..l'J      "'-^     '■       ■     '•-''   '       ■  ■     •  ■'•'^  -n      ..  »         .'.'■'\ 

(»M •  M  *.■■■••  n  ■■  ■     I  • ..'   ! »  I .  I  .  -  .  ■  ■  ■  • .  .  1    '  L  •-■  I i  rv  •  •  i    ")•,    r  ■  ( . .. 


/  •■* 


iB4ft]  ARCHBS  CQUIH^  fl09 


TRINITY  TERM,  1848. 


^t^i»  orourt  of  eantttbuvv* 

May  26.  \gi  Seu. 

Fbll  v.  Law  and  Others. —ilc/  on  Petition, — ^This    Appointment 

was  an  appeal  against  an  Order  or  Decree  of  the  Rev.  James  ^  jj^dw'ofa 

Thomas  Law,  Chancellor  of  the  Consistorial  and  Episcopal  diocesan  Court 

Court   of   Lichfield,   appointing   Edward  Bond,    William  ^^«  ^^"^|; 

Greene,  Charles  Gresley,  and  Robert  William  Hand,  Proc-  own  presenta- 

tors  of  the  Court ;  promoted  by  William  Fell,  one  of  the  ***>"»  ^our  per- 

*  ''  sons  as  Proc- 

Proctors  of  the  Court,  against  the  Chancellor  and  the  four  tors     in     bis 

gentlemen  just  named,  who  appeared  under  Protest,  and.  Court,  a  P^- 

in  an  Act  on  Petition,  their  Proctor  alleged  as  follows :— *      Court  objected 

to  their  admis- 
That  the  Chancellor,  by  virtue  of  his  office,  admitted,  on  the  sion,   and   his 

4th  May,  1847,  the  four  gentlemen  (being  attorneys  and  solicitors  objection  bebg 
of  the  Court  of  Queen's  Bench  and  the  High  Court  of  Chancery)  |^  subsequent 
into  the  number  of  Proctors  exercising  in  the  Court  of  Lichfield,  day,  when  the 
Mr.  Fell,  the  pretended  Appellant,  a  Proctor  of  the  siud  Court,  ^^^^  ^"n"5 
being  present,  protesting  against  such  their  admission ;  that  no  ^nd  registered, 
cause  or  business  touching  or  concerning  their  admission  by  the  appealed  to  this 
Chancellor  was  ever  depending  in  the  said  Court,  as  pretended  in  p^^»  h^^'cM- 
the  Inhibition  and  Citation  issued  and  served  in  order  to  foimd  tation  of  Ap- 
tbe  jurisdiction  of  this  Court ;  that  the  admission  of  the  parties  pesl  the  Judge 
by  the  Chancellor  to  act  as  Proctors  in  the  Court  whereof  he  is  ^ions^dmlu 
judge,  is  a  matter  at  least  so  far  within  his  own  discretion  that  he  ted;  anappear- 
is  not  amenable  for  such  his  exercise  of  it  to  this  Court,  and  that,  snce  was  given 
if  the  pretended  Appellant  has  sustained  any  legal  wrong  thereby,  "{J  !jjg  ^!l^|^d 
other  Courts  have  authority,  and  are  the  proper  Courts,  to  adml-  that  the  Judge 

nltter  a  legal  remedy  for  the  same.  ^^^^  no'  l»*l»lo 

^  '  to     be    called 

The  Reply,  on  the  part  of  Mr.  Fell,  alleged,  |J^  ^^"^^  ^^ 

That,  on  the  4th  May,  1847,  being  a  regular  Court-day  of  the  p^ctors  being 
Court  of  Lichfield,  the  Chancellor,  having  himself  presented  for  in  bis  own  dis- 
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aj*T  26.     a4iiijf«iqp,^te  ,fr)ur„g«i}fls^¥p  ^^fW*  i'W»*rti  Mr.  H«U|lfc«  «od 

cellor,  after  hayb5.teifdWnv  in  Bi^pq^rt)jfpj^(;l^,^^ 
creijan,  ani),  as  pVotegt,  upon  the  petitions^  of  the  other  pBfiieB,  ordered  ihpir  ftd- 
PBniea*'that!^e  ™l'^''''**''o  b^'en'fcred,'  knd'aigDed  aa^'eaitek  tl^'eir  ajipoiDtmeiSL 
Appeal'  bt;i,|grn^'#Ut%M^  nol  l^Bittet<ed',  iii^  H6^ae(jueliJ;'e  6f  ike  proi«it'uu] 
nci(  (rSm  di.  obJe(*«t»  *f  «*-.  Fai{  thk,  Ott  thH'nert'/oftjMkife  Coiirt-iaj,''t8ffi 
^e  'eiirulnieiit  ^'7'  ^^^  P">ceediaK  relative  to  the  aforesaid  ftppointdAMttt'ci^ 
and  rcgigtra.D»>M  bs,  brard .  befete  tbv'OiukkdBir,  ii^<idid(P«»>'tti«ib  ui^be 
lion,  tliere  »a«  rqpahred  aaA  4ftrotlttd,  wbeKopon  M«  fid  pratMtad  ofl  k-grit»^ 
pet.d11^"ftora  «>pe,.*iiii^Pf  ."PpMling  tp,|hi»,t;onrt„ift  w«tt  tfa*-GkHgdlaP 
wliicb  to  .p.  deferred;,  tb^l  froip„(t^*,t^Mpy„^8)ir,  Jiwm.tlw-.-WTi(»i-oId*«. 
Ct  tli^aS  ''^'■^''i'''^'  there,  w„todH«|(q,th,,qftw^  <tf.iWF*>fel4*,WiM 
.liso'relion  of  °f:,V''"?''  *°^'^}°«  ^"4  (^pncornina  t^e^^jJiftj^rii^  4^4^irw)> 
the  Jud^e  ii  four  genuemen  between  them  and  the  AppellaAt:  that  the  Ufff. 
not  "bilnry,  ordBls,  and  decrMa  itUe'Ctanc^ir;  in  ^a'm'ii^Mit  of  tlw 
1^7  have  au!  ««*  '^"^''^^  biuH'oeik',-^  iilbjt^itM,  tRa'li^H't<iWicUon  aoS'cM-' 
tliorily  to  in.  titrt'df  tb)i'Co(lr1,U)ton-kn  dt)i»Ut'fluly'lnadfc"tl>ld''titUMted  u' 
2wrei»!."'°  lb'  "•P^1'««°'^  anddwt  UmmBMi  J.T.  B«(f  tt^'ta'-hapttf  dT  fflT 
Judge (aoliiraa  ^^>  orders,  and  decrees  done  and  made  iil)>ay»it  ot'tWtWtft^ 
appeved)  had  eion  of  the  aaid  four  geDtlemea,  amenable  to  tbii  Court,  as  well  b; 
^^ia^Jai  "^'"f  thi^afjwalnftfttbfsrwWii  *»»  b»k«h,ni»t^taiMibj«b« 
not  cr  .»ero' iwags  or  practice  of  l^ipf^Wl.,.f|rb/,virUjaiof,hi»*^M»«fcW«i 
mafK,  and  the  General  oi^Oflicia]  Prini^ipal,^  "T.any,  gp^t,.joc,.9,4LfrT'tt|«tTqiMa4i 
C"lo"d  II  ^l?^T^  "'  authority  to  preaeol,  admit,  sx.^VpQJRj.f^qto^fl. 
sustained ;  but  ™  ^'3  t^*"^-  -,.,.  ...n  ,i    .,>■.  .,■    M.m  ii     I'lii;      ik«)'| 

°i,e'™bi^r",i!  .TWRejoindU.of,»hVi»ppdlwMi«e'ttUA,»h»uq^ 
ties,  the  ad-  meptj  oC  t^  fi^ar. g«n4Jf;mpi„,a>  J?eooMa,  iJvaidriKrtidt^M' 
ing"'"TOmplew  *«"4,9n  the  4fly  ^U^y  n^we.nwOeiin  oonaequMn,  twtufibe' 
until  the  enrol-  Protest  of  Mr.  Fell,  but  of  the  wilfuJi.reTutnl  oftthp  AcpvMTH 
S^Wh^  ^^Sistrar  of  the, Ccij^t,.oa, that, C:ourtrd»^,ilo»ii^i»aBn*e 
■  plurality  of  same,  of  whjch  refiiia|,iba,vin£  repei4ad,,«i|.  llbei<lStht  ihs- 
joined'  i^o^  ''"'-J'  registerod.t^e.saniej.And.  it,  ejjifCTiJ^denioAiifcilithBii 
Citation.— Al- Chancellor  flvei:,dpf«rr^,tp.the..prW£ii^:,appo»I,i»r«teiil 
ilTyet  wSre  ""i**?^'^^  t*'"  C^wV*  jwiadurtipH  *fltfit«%re.in.tl«i|i«ij" 

llie  objection  is  tnises.,  ...    ,,,.    ,.(.,■.„,,.  n  :„  ■      ,iijri!U|i. /lu  a<(s  "' 

fwe  i^uTjoii^      ^rfrfa-M  ?nd  Cwffw,'  Df*,  iawpBpt>,«E.tte  (Rr,t«ll^-4>. 
ed,  —  the   old  is  contrary  to  prficedfffit,|  afl,  ffieli  ,Af  |)«i»dplQ,  t(),ini«hAitkpi' 
Cunift^ma^d  '^"'^^^^  -'^'* in  th^s.pl?tter  ejferciie^  «P  ia^ww^Sflt  JHiwBff. 
modern    prac-  ^ion,  a  party  respondent,  along  with  others,  in  a  proceeil- 
tice    affording  ing  of  this  kind,     fhe  apgoifit^ent  of  the  four.  ,^j-oclors 
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was  conlpletib  oM  the'4th  May,  sb  that,  on  the  IStli,  there      May  26. 
wa»Tio  cause  penfding  from  which  to  appeal.  In  an  old  case,   pdfy'Law 
Heriert  V.  Gastrin  and  Hani*  in   1728",   there  was  an 

appeal  from  the  admission  of  a  Proctor  in  the  Go^rt^of ^    |g    „q^ 

Chester  to  the  Court  of  York,  whenpe  it  was  carried,  to  the  a  f*t«l  oI^m^ 
High  Court,  of  Delegates.;  hut  no  decisioni  W0B^giv«a:,by  „]  jiartles  are 
th^t.Courtfs,  . '• .  I     :  ,1.^  .  /  K  itidnded  in  one 

sir  J^Dofiimk,  Q.  A^  andiifarrfa^,  Df^^fbr  the  appe*-^^**?"' 
hMU-T-The  cne  :of :  H^bM  v.  i^agtrHl  ianiii  MOnd  Is  on  iA 
fbim-wkb  tfait.  !Dr;/Oti8tr^U'  Was  Chancellor  of  the  diocese  of  April  15^ 
Glie«ter';  he  was  raad^  a  party  tki  the  afipealand  iras  cited ;  A^""**^* 
he'ttjprpeAred'tinber  pi*dt^st,  artd^his  protest  was  overruled; 
his  Hecreb  i;^8  reVersed.  and  he  and  the  other  respondent, 
weif^  c6ndemned  in  the  costs.    The  transaction  in  the  pre- 
sent  case  n^as  not  complete  until  the  18th,May>  .when  tiie. 
enrolment  w^s  madcj  and,  when  ^t  ¥riis  Apparent  ithat  Dheire    . 
was  a  caus^.JBifAcieotly  depending  to  tadmit  of' an  apped.  ' 

OiXg^U^DeAfpM.^^     \^^       ^       ..:■.•- i:-         "•'!  ...;.=  l 

y.i  'i-^,.  ,.    . i-j. ..■>-■!•  :.:■...■■  I?- I. ■■       .!":•.'•■•■:.  *■■■■    ■-■'     ■  =  '•'■-     '•"■       '■•■";'' 

->8ia  HrfiJBNaiBR!^t&9t.^^t  appttura^pon  thi^  Mk  bf  Vhei^y  26. . 
InhiUtfon  aeHred  in  thifl  ciis«;  that  the  ChArtcelW^  as  Well  as' ^^ w**'*"- 
tbtflbttrg^ntl^nyWai^iticludedth^^^hVah^th^^^  '   .      /.    . 

celld^wlii^  biilli^ lipoid,  ai  well'  as  they,  to  an^wer^^.Uiei',  ■'    /   " 

appeal ;  and  in  reply  to  the  Inhibition^  an  appearance  was 
given'^lilidetfitiMl^tfyim'bebairyyfilhe'ChJHc^l)^^^^  > 

oiflB^ieiofithtte  fte^>^ht)toito'^dMntfed  by  h!^  t6  pi^^c-"     '. .  \ ,  .  .".'.i 
tisei]|t4ii»Co«rt>;}Md'th«  PtV)t^t  *^«^  fbillh  thb'  j^oiihas  of '    :    •  r 

oppond^iitbttheOiUitibill-'  •     "^"    "■•'      vl    .f^  i..j-^t«>'|»        ;^     i:;^^:;^ 

On  >the  fiMe of  tlieSe^  (MrodeMlh^'  St  S^^rir  ifiat  tH^i^^'trai"*  fa^lk'ntt«i>'^ 
beth  a  gtA>d  Jteal''of.Wi4^iiri^'Sh  '&*^'CiiW^kt''ficfaRett[y*^^ 
that  alMtetion«.'wereiiittde'iri'tH^^«ntri^^  fn''th^t;b\irb>£io^;', '  ^)n<." '.;    b  .'i.*'-. 


cai*«et}«iiyi!h-egHildnt)^  iti  tiuit  CottW^  and  t6 'db'i^^  n-        •=<   i' 

applaBi*to  be,  in  its  own  judgment,  pi^dpi^r  hiid  correcli"  '    '  '  ;.  ./'.'*  , .  ,',' ' 
.  Of>llie  #«rf  merits  of  thte  cate'th^  C6urt' has  nothifig''*  :'..  X,  ..>... '^ 

"•»lWtVep^"       "'     '        t'OrdoJ^udic.,  lVol.,Yilt.''28-i;285. 


"I . 


si's  AUdti&'mfltt.  [TuKT. 

fJ7~h^    lo  rati' upon  ffie  CK&cffloi"fik(iJ*«"ttPtt»>-(fp^»^'ltod'W 

of'ISwrtora!  ''"■■''''    "' '  "  ' '"""  "  '"'       ""V  "  """\'«'-.  -wn 

Auihorttief.     ""  ^he'onlj^Wse'^hitJh  '»UU 'Mten'> )»%>««»  W;  iV>4rtfl^-k 

nmilar^qVs'^ciH  Wafc'fkisetf,'lil'fh(tVo^JVH«^  ^"AiJtMrt 

iu^)  with  ret^ri^'tb  I^WCbaittKtlM^'tlNiK'ilK  lMil«>Vlt^ 

niff&t'tK  c^k  otVtii  MsWe^ttHhli'4pt0,'iUi(»>()«Migewtb 

''6iaf 'die  (^si'cl^ldr<'di^m'betiiH«''<«  ^MW^'tfr^hi  «|tpMd'; 
tbouffh  it  Kcnii  to  me  that  the  casei  are'flM'eiMc^Mlute 
^o  t]^e  m»enC  'ttUe  «64'iU '<'''<}««« ^JJ-^oMtfU^t^HllMbiib,  < 

passit  ad  respondendum  in  caui/i  apjiclhllonif,  Veet  nomtppH- 
Jaiur  spec'jjic^  quoad  eiim."  Then  it  proce«is  :  ^  I,  "  h 
omnt  appetliilione  a  gravarninibus  (prcctcrliw  iti  cmtid  cornt- 
~iiott!s)  dicilur,  gravamina/iiisse  illata.tam  ex  offich  Judioit^a 
ifvo  appeltatur,  (/nam  od  instaiitiatn  M.  elN."  ■  §'2.  "S<Jfiil 
lamim  appi-ttanlea  in  his  cas'tbus  (ob"teof¥tnHaik  J^ieid^- 
lnm)  pdere.  Citalionetn  decerki  contra  ditloi  Mv  et  ^J(*«W 
contra  Jiidwrm),  ad  respond eniuni  in  ciinsd  appetiatianiiy  %o 
that',  ns  far  as  the  first  and  secnml  sectionH  gn,' It  diorild 
1-:  .,.,...:  ...,.  seem  that,  in  a  cmise  of  correCtiiWi;  the  Jutlge''faMf  be 
■"■'"'■■  caljed  to  answer  to  the  appeol ;  tut,  "  oft  rciKitniiatk  {Jodki 
defiiltim,"  the  Citation  is  taken  Out  against  the  pArtie«,'i»(i 
not  against  the  Judge.  Then  Oughton'  goes  ow  to's«j: 
"Si  lavicn  in  processu  iransviisM  non  apparebit'  ^ntvtmmo 
(a  quibus  appellatumfuil)  illata  fuisse,  ad  itiftanliam  pmiii. 
ftd  ex  oJT'cio  Judivis  ;"  then  "  appeUntis  piAeril  {in  liec^Min) 
petcrc  a  Jiidlcr  ad  tjueiii  (post  Uiem  cotrtest/rtani  ettm  parte 
nppclIaUij  ut  deccmat  CUalion&rn  eontra  JMilit*m  a  ^oj'td 
respondendum  in  causd  appellnlicfnii."  So'tnat,  As  Soonas 
the  I  process  is  transthitleil  (which  is  after  the  til>fl  id  gi<nn 
'  inj  the  Citation  may  te  obtained  against  the 'Jndf^  to 
anfii«er  to  the  appeal:  "el  (c6  cimpirrenfe)  noeunt  dareLibt/- 
liiiH^  el  slalii/i  ezhibere  processnm  cjusdeM  Judi6is,  ttluis  per 
mm  (■eikeiicet,  per  /uificte  A'^udV  M'Mflf  litnuV^'W'Mcr 


firmiiUtt^^  M^U^iiU'Mfuok^Hria  fro  (ippe(laiil6,  qfoad  objixta 

per  Judicem  a  qm."     So  it  would  Beem,  where  the  ^udge.u 

■pnMM^ine  ex ;  tfam  mptu,  and  not  ^ ,  S^jo  pivmolo, .  tlie 

PW^iW/:  b»,«4Ue4..tQ,;BqffWfrT.  ^nd,  "  idin/t  Judai  con- 

inmaiitw .««  efpqtfU,u(ifirt,frcvnf}if  imtanlia,"  ^_i"pi^k- 

i4MAkifiM(W.#f,.frrait^J^r^  pjlpi^to  aim  fxpaui^"     And 

Ft)w#mr4lMtrin*.^,^id,^1f^  ^tf  t^t-i^S^;  ,tl^t'  wfter*  tte 

Ja^  <)tra*(eit>  ,t^,iparty.  wtth„f(  a^topce  'i^ajnf^' lii'i^ 

.in4«(if>iMrt»lBrttitw  «reji«ije,,,ft)«  Juflge  maj  be  c^Jd^  to 

«li«]CWj«»j«  amwa].,  ,.,.,  ,  ""  ,^ 

T  .\AWhimf^flKW>«r«  autaiiwhicl>Jwrf  tutt  occurred  1^  tnjr 

itemllMfiwti  xtQt  ba^^.jt  l)«eD  aUe  to  find  any  caae  in  whicli 

-KtfipdgAJiM  be«a.C<Jle(l,to. answer ,V>.»i\ appeal;  yetkthinlc, 

i^>a  <Me  kImWiAiJu^  (tcti  At  mgro  motu,  and  not  «  t^do 

•prvmelet^ha  na)r<^b|«  properly  oiade  a  party  t^  an  appeal. 

i>BttC^nUbi«eiu«ivl«  qui;t9  cj^ar  tb«t.,tte  is  not,  proceeding 

icA'(il»«  9i^it,'Bnd^tliatwbat  h^B  Ivf  ^^°^^  '"^^  aid  intlaa4iam 

fhktit,\fiit  lw>*,,arA  petitionq,,tl^at,tlie  parties  maybe  ad- 

.wtled,  A  |eplvot(^PC^^o^A9.n)  ^a(|h  of  the  lour  gentlemen, 

"IP  AaMbRW,»r(l  foU"  ieparaJftAcW.  The  (let,  therefore,  was 

hAmt^''i$d.iiutaiiii^p9rMtC.-fi^^P°t,  "  '■■r  meromolu  Jadk'ia." 

ii  a^-thm&Ri,  nT^opJAi^n^^dq  these  circumatimces,  that      CUanpellor 

-IkAVCfauioaUorw.nat  l(^rt.lei,t9.J^e  callej  to.  nnswei;  tothe^^'^'J;:^"'  "» 

mppedi-atjeaiCnoJiJrt  th?,jvWJl^nioiiient.    There  may  have 

leeai*tb«r  pi)9ce«(lmgl^Ati  the  Court  below  which  may  be  of 

KJMfW>UBcq,intb^,C8iw;.,9t(4  fi^rther,  as  there  have  been 

.)jM«TmV.«ltiP|c«ti«itft  nw^Pi  '»-..tbe  Court-Book,    this  Court 

( MWhl  require  (supposing  it  were  necessary)  that  the  ori> 

i^jwl  Book  should  be  attended  with,  instead  of  copies  of 

bibfhpjoceedings-    I  am,  therefore,  <if  opinion  thsttht;  Chan> 

aMUttr  ol'thCi  Dtoceae  of  Lichfield  is  entitled  to  lie  dismissed, 

niPl|l(iC«r<liiWly;(ii»niUn^^*^,t(ie  present  time  from  this  and  dismiiKd. 


8\f  AftP«f»  eftVWV  lT,miT. 

MitE6.     /aisse  fllaf^  ,</fi.Jjt^lafill^u^,qf(^i^f,^a^il^nKttraltrSs,at-'m 

Cue  of  the  Witn.rcsppct,  to  the,  other  parties,,  tie  g8i*IenieiL-:*(Ini 
cmT  "*''""*'"  have  Wii  ndmitted,  jt  is  saifl.tliat.lbe  adinis*o«a  of.  pratti^ 
tioners  of  the  Court  13  (Jiseretionary  in  iba.Jud^.  T)i« 
mav  possil^ly  be  true  to  a  certain  estetit ;,  and  iJllBt,  i£\.<^a. 
crelionary,  lie  13  not,  liabJe  to  be  ei»l,leil  to  ao*wer  in  Q  CoBit 
of  Appeul.  iJut  I  caunot  go  tite  w,biiJe  lengtli  ol'that  doci^ 
triiie,  so  tar  us  to  hold  that  ^v hat  is  doMe.by  a  Judge  in  tiw 
exercise  of  his  judicial,  diitrelion  iii  not  (Ogitixflblft.  b]n» 
C^ourt  of  Appeal ;  and  if  it,  is  ^n  sppealahle  .niiitti)r,.'tlia. 
appeal  would  lie  to  liiis  Court.  Tli^r.e  lovet  \>e  soraerinade 
iii'wLidi  the  undue  exercise  of  authority'  way  be  cheokcd 
and  controlled,  and  the  Court  has  not,biieii  r^fiivred  it^-wiy 
CopimoiiLaw  authoritj  ;  in  one  casp'  ilia  said  .thata€«urt 
ofComnion  L,iw  would  not  interfere,  and  that  it.  is  a.«attci- 
which  must  be  hh  to  tl|e  £ccl^siastigid  pourl.^to.d^t«rnMnetr 
There  IS  auotlier  ground  on  whJch.jt  (ipppar.*  to  me.tbatilil 
must  beso;  that  is,  the  Judges  iff,  these,  Cpurts  hftY«  mi 
original  jurisdiction  ;  nil  they  have  is  derivative,  apd  qocord- 
..',ii-i..ii,ji  i"S  to  their  Patent  or  Commission,  and  .ih^y  act  according, 
■'"  !"'■  to  the  power  given  to  them  by  the  Commission,  -and  if  thaj. 
exceed  the  authnriiy  so  given  them,  ,they  mwst  be  respofnim 
ble,tosonie  Court  or  other  for  the  dy^,  ^:^erclse-,of  tbtil., 
autbority.  Lord  Stowell  said,  m  Maitbapn  ,V„  JUFo/jMuU  ' 
"tlie  office  oF  the  Judge  is  not  origiiial,  bm^erirs*Jve„iiR4r 
may  fairly  be  styled  the  office  of  tbe,Bis|^p,.,ffff,it,Rttf'N>i> 
office  of  theDishopi'jtcrciscd  by  bis  Judge,-rft^W^i*r7[»''ff 
£piscojii"  h  ia  not,  therefore,  ,au  arbitrary  discreljflU,! 
which, tliefee  judges  exercise;  they  derive  it  frgra  th^.C^mru 
mission  of  the  Bishop,  who  constitutes  a  person  the  Jndg^  ,1 
of  tis  Court ;  and  we  know  .very  ivel.l  that  this  Court,.  ihiB.ii 
highest  Court  of  EtclesiasticaJ.  joriBdiction  (except, ihfflui 
/.  ■      Majesty's  Privy  Council),  acts  cBinis,teriaUy,  by  a  Coqi(Qif-„t 

sion,  from  the  Archbishop  of  Canterbury,  in  evtry  Cfo^iigcii 
.which  a  practitioner,  either  at  the  Bar  or  in  the  other  ilfftqitm'j 


i84a] '  AlrtAte  ctitiMr.  ii5 

>o«th»pri>ft^MI/*)8  ndtiiitttedtb  practise  th'l)i»  Cfourt.      Bfi^lse. 


la  ^«*»y >  cart^^^vthi»v  Geutt  act*  ihlttldtertilly/  carryiri;^  inttJ    ^  ■* —  -^  ^ 

effect ''*'^  j: ^:_*.-.^is.xa*a..A._v^i-f^iii_^^\^j^.-_*v"jii^i-  \^7-  .^>^^V   Fell ^,  Law. 


ttoi^y  totklM^  d#^tibt<^i:  4f  it'did;  thai^'6iild  t4  it  ground' 

od^ awttiM^Hfl^to ^e  rfal^'oTiuis  C6d^<;^«^^rtain^eff^^^^ 
mitt.ln^«<toeM^k«iAf  !lit  Oxford'or  da^bridg^.'  and' &  cer- 


MMiniM  HiHt^  •^obM  W^V  feni'%,  b^  api>eal  i>"")jf'»f  f 
tMnkviMpbM!bIfe'ti(A  itf  ^b'tli^t  th^tie  lAiislE'be'  gone  mwle' 

bVCMHHftllM'y'Md'hls  UrBien  rtVlsed  an(f  altered  if  wrone." ' ' 


by 

qMI6dl«Mi]i< 

Gittf^M/tl^tIi(s>eUMV  of  DeV^^U^;  >xra«  this :'  an  applidttidii 
waV>lfUd«WMiuAf  6r ^  H^o  gektleiS^n  ib  W jihhiUtbcl  Proc'^ ' 
toMttf^lhitfCt^d^;iikn'dMM^6i^'Wii6"nta»e^^^^ 


•aoWMMl  in'JM<»i#'of<  K;'  'ktHt'^kv^nkH^ '  d^e  Vntence '  oif  the 
JkiilVVtCtl^*t¥i'tM  ■»i^'W^e'*Wl(tt"An  appeal'  fti^  that  ' 
'ttntence  to  the  Court  of  Delegates.  It  appears  to  me  that  not 
'Only  did  tih*  Ooi*t«f>  Delegates  enterUiti  the  Question,  but 


ei6  ABCHES^^^U^.  [Tmia,/. 

.  an  Allegation  was  given  in  on  the  behalf  of  one  of  the  par- 
ties in  the  cause,  which  must  have  gone  to  the  merits  of  the 
case.  The  Court,  therefore,  niusi  hsve  considered  the  ques- 
tion Bs  to  the  propriety  of  the  admission.  What  the  resuh 
of  that  case  was  does  not  appear ;  but  it  seems  to  mc  to  be  a 
precedent  founded  upon  principle.  It  shews  that  there  was 
a  mode  by  which  injustice  done  to  the  practitioners  of  that 
Court  might  be  remedied, — namely,  by  an  appeal  to  the  sujie- 
rior  Court,  which  held  that  the  Judge  of  the  inferior  Court 
liad  ^one  wrong,  and  reversed  his  decree,  and  upon  appeal 
fro^n  that  »enlence,  the  Court  of  Delegates  entertained  the 

, .     questioq,  and  admitted  an  Allegation,  1  helicvej  on  behalf  of 

the  Proctors  at  Chester  who  hail  been  attmittcd.     So  that 

that  Court  must  have  gone  into  the  merits  of  the  case,  and, 

■i   therefore,  there  is  no  reason,  why  this  Court  should  in  this 

■  '  case  rcpudiale  its  jurisdiction,  in  thefirst  instance,  (o  inquire 
linder  what  authority  these  gentlemen  v'Cfe  admitted  lo 
-.(iraclfse  in  the  Court  of  Lichfield.  I  am  not  Hwa;-e  of  anjr 
other  mode  by  which  rijflit  and  justice  nwy  b?  done,  and. 
therefore,  on  that  part  of  the.  appeal,  at  lea,--t,  I  am  unpre- 
pared to  go  the  length  of  atlniitting  the  Protest,  and  aay- 
m^' that  the  parties  arc  not  liable  to  answer  in  a  Court,  of 

A.p'pcal.  '  .!■■"!..,:,,  i,j™. 

tlon  Another  question  was  raiaccl  as  to  ti|e^ubject  of  «^ni^^ 
*'  asto  the  time  of  appeal,  and  what  y^*  appeajed  iron)..! 
nriderstand  that,  on  the  ith  May,  these  gentlenjen  wffe 
.presented  by  the  Judjjc  himself,  and  admitted  by  the  Judge 
on  their  own  petitions,  Some  subsecjuent  proceedings  Ux»t 
Wacei  and  on  the  IStli  May,  the  question  coniit(g  on  again, 
a  direction  haying  been  given,  on  the  fiipst  of^isjOH.  to  fl^e 
Reffisjrar  of  the  Court  to  enrol  anti  register  thfjse  pefsppe, 
which  he  reiuied  to  do,  on  the  subsequent  Courl-day^i  tie 
was  again  directed  to  regiJifer  these  gentlemen,  the  yatbi 
haying  been  administered  to  them,  which  he  theif  ,did- 
Now  it  is  said  that  there  was  no  appeal  from  the  admission, 
but  from  the  registration.  I  apprehend  that  the  registii- 
tion  was  the  completing  of  the  act.  Though  they,  w^ 
or'dered  to  be  admitted  on  the  4th  May,  and  the  Decree  of 
Adnipuonibvr*  th^t-date,  yet  th^  wen  oot-.oqmpjelely 


IMS!]'  iidtiis-iStlit.  i'lT 

ailtbittecl  I'roctor;  until  ttiey  were  onroUeil  anil  registered:      Uaz-S6. 

itierefore,  upon  that  grmuiil,   the  party  ouglit  not  tn  bn  pre-     A"^      "f^ 

cKiieA  from  an  appeal.      But  inJepentlently  of  thal,'lo(]l:iJig 

at  tlSe  irregularities  in  the  Court  of  Lidifielil,  it  JipptMrs  to  me 

that  it  would  be  construing  tlie  rule  muctiloo  strictly  to  iay 

Acre  has  been  no  appeal  to  this  Court,  or  that  the  appq.i]  hat) 

Men'  abandoned  or  perempted.     And  there  does  appear  on 

ftb'face    of  ths  proceetlin'gs  to  have  been  a  sji'lfTcftnlyefer- 

eilce  to  tlie  appeal   on   the  part  of  the  Judge,   by  asaigning 

'the|party-a  further  time  to  prosecute  his  appeal.     Upon 

Oiese    grounds,  I   afQ   of  opinion    to    overrule   the   protest,     Pntettartt- 

and'  direct  ari  absolute  appearance  to  be  given    by  fheSe  ™'*^- 

But  a  question  has  arisen  in  the  mind  of  the  Court  as  to  Plonlity  of 
the  propriety  or  regularity  of  including  in  the  Citation  ffcJ^iJon, 
A'pJ>ea]  four  persons  (besides  the  Chancellor),  there  having 
been  four  separate  petitions,  anil  Tour  scpariite  acta  to  admit 
these  partiea  to  pra'ctirje  in  that  Court,  and  it  suggested  itself 
tallie'mi'nd  of  the  Court  that  it  was  a  case  in'ivhicb  I  am 
tiot  at  liberty  to  hold  that  they  were  bound  to  appear  to 
«ch  a  Citation',  and  ttiat  there  ought  to  have  been  a.  sepa- 
tite  proceeding  in  each  case  ;  and  so  I  nm  of  opinion,  jn 
p«nt  of  regularity,  there  ought  to  have  been.  But  on  Ipok- 
^  through  some  TJotcs  which  I  have  of  old  cases  decided  in  ■,,,,,,,,  ..,.  ,. 
"these  Courts,  1  find  there  have  been  different  opinions  upon 
rai  point,  iinQ"  decisions  both  ways.  One  of  these  cases  (of  Old  pnctlcr. 
TOch'thete  arei^tJieS  by'Dr.  Andrews  and'SirE.  Simpson) 
a^t'oTCaxe  v.' Chapman,  in  the  Arches  Court,  1st  July, 
iTte,*'  This  was  a  process  against  three  persons  fOr 
'  wiling  in  the  churiih.  Tlie  cause  bfgan  originally  at 
'Iwtrtampton,  and,  upon  appeal,  it  was  dismissed,  because 
'  iflfw  persons  were  named  in  one  Citation,  which  was  held 
'to  be  a  nullity.  In  Jrffi  v.  IVood,\^  in  the  same  Court,  a 
Uit  for  a  legacy,  three  legatees  were  joined  in  one  Citatiojt, 
•nJtipon  argument  as  to  the  law,  they  were  dismissed  :  it 
W)  said  that  the  process  could  not  hohl  for  one  of  them. 
Anotbei  case  is  that  of  liobins  v.  Harding,  in  the  same 


•«  (  I  ll   -.fl.  (/■ 

4  I 


818  AicMtis  Hb^kt.  iTtHirr. 

Mir'W    Cailfi;  in  Wticty  I'^M;  1797,'  Mlbh  Wtf  ikfa  ijfi^  "IhHn 
WwcciiUr;  iv^a'Vfere  UteA"^  oAe  CStifiM  i«  t^'Muse'V^f 

r^r.  ]bmii,l^^d  :'rt  TWd  «^  dfAI,  itbd'<nl7  she  ttppeua; 
ff  objection  hiidlil^'Ukte'bf  d^'  h  iid^t  fwW  be«n  ^tm- 
iMerect;  now  ii  tt^^ffertot,  V«tildito  yoii  likte  j^Ariti  <M  by 
cpnseni  'Tfte^  is'no'Tiw'  4Aft1i  Wryft'  tf#tt''iiiSiy  b6t  be  in- 
'Krted':  aimmat  'tito^'iii^  dTffih'tet!''-  'thtl  t^tdAm^la 
'^^e  bVerihil^.'  tioith ' 'Hiit  igfotiM  tM  tM^  ^ut9M'iM 
appeured  and  gone  eta  by  d6Hient  'Aiii^gst  offieifMitlMri. 
£ies  ated  in  ihat  <<a'ie  was'Oiffll:**  '^CUii^'naUph-  c^^- 
rfUionem  convalidatur."  Another  case  is  WUliahit  ^^Morglt^,-\ 
in  Mich^  i^erm,  17^.'  Thei-e,  tbtoe1iiti^1iye<»'j«>iMlh;  the 
'Court  8ai'd,''^ii  wo^Id  V^liiA  babk.*  '  Ifa 'tUat  ca«»,  the 
'bpari  'held  thai'  the  Otitticta  'iri»  tiiir  ad>'kb«»titf '  Mil% 


UAca«    TV  no    fciic    v.aoc     «/i,   a  7  ctvrs    v*  jLVH/r»«*vv^  ^    aim     TTft«4i«ftA    b«uw 

'i^tebs' Wei^e  joined'  iti  'oiii'  AiK;  'ind  'aitita«^B!ti^Hifk 
'  ^  tie  ex^utor."'  KVair'^«,  ^t'The^e'oWMit'Wfife  W«e 


'Archei^  6'ourt,  1737;  J^r«  tV-^-:^,  tT^fee  Citrbnt'IUy^ 
't%'were  cite^  hj''ilie"C[iiiii}Sim  k'iii'tf  mmA  *iT^ 

MDgi^gab'oii '  or  tiWne '6ffi(^^r  they 'i^  Wtfiitf^I^ 


inan'  and  Ixis  wife  sued  aribther  man  ^ntf^fils  ^fHffi'ih  IfcSfi^ 

■titiiil'ii        II  -li-.l.!!'..  .....      ,1..      1.  :  >  1^ 


"was  app^ale^  r^bm,  and -di^tss^.""4'h^f^'  is  Wil'^mAht 
here  wliether  tlie  apn^  Wis  'iriMiiliha^^i'iiii ^^HWilte 
Jfismjiied;  'liia'cas^  of  Wtiicll-^tel  ml(t''^:'SUiAi^'^h 
tlhe  Arches  Court,  tfinj^  ferfe";  fi4S,''ime'%ik"it"m 

*  Lil».  1,,  Obs.  58,  No.  1.  f  Hepertorium,  3  vol.  851. 

J  itoiV.  2voI.  p.l,  146.'    "    '    '-""      ■ 


4g«pnit  ,fji^r ,  peniofis,. ,  wJm  were  inc^ud^  >^  ,^ .  Citation ;     .  Mat  f!G. 
bu^,tl)a^  case  vent  on  by  consent  of  all  parties  ;  the  Proc-   pgir'^^~2aw 
tPirSfOooa^le^  that  the  Answers  and  Peposiiions  in  one     ^ 
C9kUse.8hould.be  read  in  the  other,  .''it^  it  were  an  error," 
It, WAS  faidr  ''it  ia  punned  b;  cqpsent :!'  and  the  .^larginal 
upt^  W*  ''  A  Yvong  Citatipn  qured  by  consent," .  The  .ddc- 
fffiw  ^fiiCaill  i|V  V.^t^rp  pfdla  ptj[  oqmpwrqiiofiem  ctmvaRda' 
ilifr.".   Ag4n^  tl^e^  ]|^/:ape  of  a.^uit  fpr  a  Ij^ga^cy  lef^  to  a 
.|jijfi^.b|r,..t))p.  hH^aDd,^di;wife^  and  an  appearaiice  uncler 
'IMPtett;  ,i^  w^flj  8«j[d,^  (wp  plaintiffs  qionot  Ins  joined  in  i^e 
fMPf.proc^"...Xbe  Court  ciaid:  /'Interest  is  in  the' litis- 
dm>d;  be  may  discharge  the/^gacy ;  th^y  ^ni^  sue  as  cdn- 

.,1  .Th^  ar^.tJiiKe  c^^  wjjjph  I  bj^n^p  b^n  fJble  to.fin^  op  the 
Wbj^*  i«>,lbe,9ld  li^^4  aqd  tji^jr  .seem  tp^'.sh^w  that  the 
.4fiW/fto'.^M^ft,n<#  b^  W}^  ^w%>P'. ,  JBpt  w^CTcver  tbere 
iw^f"  ap  4pp^lW^fie^„i^,  sfeovld  seem^^t^t  the  suit  bas 
J^fflfii  f(^fl[f](;e<l.^Q  go  ,piy  and  the  .Qit^tion  bas  ^lot  been  ^i:o- 
,^yp}^)cq^^l^  lyllily.;  ny^  heigg  taken  until  after 

4^(ij|^  jiViOj^^^lib^  tjb^  l^ive^,  jlp,  wit^fsses  >xamin»^  iijid 
jtb^f  O^iVVe  Wa4jr,  fyf.jpe^teiif:^^     In  tjhe  present  case^  no 

^PflW^^^fie.^W!  !>Sfin  *'^«o«  ^?flfipf  PP^« PJ^otest. '  ^,   ^^  " 
<i.jJ^U^>jQ„teter,  tiiij^^s  there  have  b^n  sui^  in  tljiis  Court,    Modem  prac 
.i|i^  ^  j^v;f^lfjCC(ipic4,  tbif  a^fivp  inwhicV  paWiiw  have  gone  *'»<^«- 

i;^^*fST*W?  )?»l^  Tfh^^  *''«9'  pe^wns'  have  ^ 
^f^d^.fli^,pp[^  Citron;  r^nd  am^^ngst  o^ejr  cases  in  which 
>llrt^^.  Baiter  Ui(^  difPJipjptajrices,    have  been  cited   to 
^pUj^^^av^.haye  appeared;  and  the  cause  has  gonp  oii'to  a 
^oeffiW  ^Pe^9.}fi  tfu^t  ^£  Qreenn^iod  v.  Greaves,^  whi^ch 

,lfl(|l,^  WIM^  ftW>  X^^  Jn  ft  proceeding  against  certain 
iJUid]jridHals>.iBU  pf  .whom  were  jnduded  in  one  Citation.''  It 
.flPSM.^rtkl^d  MTUDSt  them  that  they  had  refused  tq  make  a 
,ljffffrdi.|»te.  ;  Ap  pbsolMte  appearance  was.  giyen,  and  no 
Vjiifl^W  yas*i^^.  either  at  York  or  at  tl^  D^e^;^^  so 
,ihatthex.seem  to  hfnre  con«idered  that  these. persons  were 
yjBSOgcriy  proofiede4«»iinst  f(^  npt  pjakyifr  »  chyrdi-rate, 

and  ftbey  gave  sentence.     Again,  in  Cdnf  ana  others  v. 


I 


*  4  Hagg.  E.  R.  77<^,  Cited  in  SUward  ▼.  Fraiicu,  ^  Curt*.  226. 


sun  AKCai6.COUKn  '^  [Tiu.'l^, 

Mtt  Mt     &^v^mf  pntcesdn^  ttm\mtA]amg  .iaAdmaMt^im.likt, 
Ftli^'I^K^  charfBh;i^air»>prbiiK)UrB<«ppieik*d,iBlxl(  ns'd^Mftlwi'nrn^t, 
takJn^nAttMea^'weraltiMagiitt'iil  vbdnadniittedi  "wTtntaaw!  • 
wBrvi^atai[Kd]ntt;eisl«Bs,B-SelicKBiseJUlfg«d(n;.H!id  «i- 
nesees  were  mri^nad  it^BaotJwtji^Mdi  die  iteK  -owmb  .PB. 

nion  that  the  case  was  not  proved  against  the  paTl3|„^fii^. 
diamissed  him  on  the  ground-a£ deficiency  of  proof.  No  ob- 
jection was  taken  on  the  ground  that  three  peraons  had 

).  '^^;.:'' 'itmWM>M<<gMUndt^'«iH>''fikrtl»llltJly'«^c>Ui^'WhW^^ 
)<■  loui.)  i:<'--i<%acb  would  be  very  materiaHy '-dbti(^B(fe*;''imtT  MtabNfT 

pflwd  tAitlPiMH«tH»vllMttin«|DiD|li«(^  Q^.  ftK^e,Jn4gfi, 
bjnnopdithuuKaHuMdiMdnifpsAsApoiftuluidMMit^  ci^^EfbtD 
iW3Mii^->iUw  omtdalnlGWnWetek  aodjmkitupeiMamti^atiimi 
a-^^rpottAi6tii  they  [n>M«M'tltifettt^'>ln^(MM't)|t(«MHKi 

ctItat^■'V)h.'  I  tfirtct^d  tMt;"i«P'firtfiii^'"faie(i^^tti»<aM«e' 

cWtirdiwnrdeiis,  there  W^BtaMiit^W'WftrtPttoi  ^«»"'((i#l' 

mbU  of  the  ofiice;'  '    '"^^l^'^^^.'^l "','-' "ii"''./,''-''"^"'"''''!,"""' 

It't^oes  not  (i[>petirtomethai  thne  ii  i^cetuiin  ta^t&tllli' 

I^Vltr  ,If  parties  appc^,pi^i^,y,^t^>^"„j,a^Al^"^4ll 
tiop  before  issue  jo,wed„{it?f  pf)MiW!«fh^d(6^fi?*ffit  n^t 
eiMrtaialJM)>o^iecti0t»';i.biit'lrJkfiriMbe'(mM(^  )KWffiM'/tf^|t 
cMaiBTialeiitv'^aid'jtferi' pndte  ijdiiciBfSDp-ffleftda  jNf^BNMi 
Objection  not  it>it*eli(^,«t'«hBihn^«lUer'tacp«^Jn(itUiqpm&eriMiitij«iMAii 
^^'^Jf'"'  *"""  then'  if  the  oiyjt-atkm  is  tiikw.  If  is  not-  u  fatal  objected/ 
Here  the  Conrt  h/is  taken  the  objection  ;  it  ia  Tiot  urged  b/ 
dfhei-  'of  tlie  pArtieS;  it  is  For  the  other  party  to  cottsidM 
■wlie(l\er  they  can  rnaiptain  the  objection,  wilfi  rtPcrencelo 
the.^a^ea  Ihave  referred,  to.  1  am^wt  at  tlic  present  moment 
aj|J8i|(;^enLly  satisfied  ihiit  the  Court,  on  'hi^  gtoiind,  has  no 
J^^ifdi^tjan  ;  th^t„the  parties  uiay  not  appear  and  go  eij  with 
tJwicaee;  tbet'eiure,  - 1  shsil  Rot  ^puonnee,lor,  tbs<PfQt£^^ 

.,«,':■)-<  ■!•»  ^  nMi  li-.)  „;,.,, I'      .-Mi;-. 1,1    -inLna).  si.l:    '.f,.     ,"„!,i*;.i 
Wwiir,  l.,»lijmv.n'f.    ■■i»'»«oifc'«W.hi'iiirt.iri/    -ltt-u'iit,iir.1  ^ 


ism.]- .  - 1  ABOHBSxaumi  *■  nt 

laddianiairtba^igMiM,  bntiitihaU  aarigntksi  partiav-td'.     HarSK 
ipfMBBialnnlHtel^/i abdi it  InuUt^for^beni'tDicatisider  IvW-i    lurT^,^  , 
ttMr^duTfwiD'gtivtotoftlK  hbarihgivFtheoasednttl  iaeriu.-< 
-C'«vlum4»dW!p«iAeatt-«ifcld8iign'tIw  >[lartieai-ta  ^peMv- 
ttaAlBb^t iritfatUaeSuptiMLiofrdip.CbuMnBvr.  ■■  ,»   '>")ii 

,^4Hje„jyiW)   -^ilj   r^^,  ,-■;!,.   l,.,voi.|  "-ri  i-ii.v  ■.',.■>  tti,  ti.ilj , ■!.;.. 
-d<jo/    .(ooTjl"'  viiiOinil-ijJiLijtiKOTfj -itli  .|.>  iiii.l  lii—rdi-ii, 

'a«,IA(*pte»^^Mtftil9i«8V**r.h'Ji,r"  V1-.V     .<!   l>!i:.J'.-   rljR^irect  proof  of 
jJWmte  itS^taOiiuUUlf  ftpu  Ibal,  fwiiiit;  MWK>«)iinefby«)(>aRit(  i 
tlMiiMtfMit  MBit  nmt.  jieandinff  iJaxuause.  juul  of  BoolviiuE  tlm 

'■Uf  ^IJU    ffHTI  TiWi r^'^W   Wrp  I TilTWr'^'r^mT    7*Tf7F>''frnTft"nTrr'» 

■M  opprobrion*  epilheU  to  her,  calling  her  a  "^iiu-^", "  bitclj, 

*"JS!      "" 


I'jrtiwe:"  that  be  so  conducted  himself  more  especiulvm 


inmilt  afad''Atratig)Kiuiriv  illitBwitfadlcdivieiagplie'iinMafc' 

■lBA3riitf4iaui;'^«']%ftl.Ainpg.{Mrr.|>r«gi)MnB'i^lJbe«4iratiClu^ 

Mn  ti,  coiiducwd  bimsajf  Jftwariia  '>«'  hi(l)\maUy  with  eucli  baxsh-, 
D«fh.«p4  W^PW't?' .PSWV^^W^^^•  tbat,,i\'!(ei)  about  to  ,bc 
C5fi^f^^,ifl >1^.  )(B33,,5ll^Mt  hj|,h)j,usj,,ariij  went  to  flial  of  hpr 
fidi«,,  >P  ortlf  toHconfineQ  the^e,  as  ^he  was ;  ihiit,  whilst  sbe^ 
WM  Btill  weak  and  delicate,  Mr.  b.  joined  bpr  there,  anJ,  nolwilh- 
stioifing  her'conditidn,  habltiially  treated  her'with'  g«at  harsh- 
n'^'kn'J  cnieltr,  in  particular,  tin  tTife  Hiy  Bhewas  churched,  b* 
gttjtttlt  bliuted  her/and  So  IfWiiied  and  alatmed  her  by  his  violent 
manaer  and  tbreatening  Unguaf^e,  that  she  fell  into  a  •uccBaHton 
of  laintiog-fita,  which  roadsMiiManury  to  send  lor  medical  asairt- 


iOCHCS^OMMf.  [TtLm^. 


May  lie.     afeM^  wAd  /vhtii  btebi^liof  Oiid.W'^MnBy f0iM»D9li9/MliiN^  kirn, 

-.....,    .    ^y^ 

itruck 
ner  witn  ms  knee  a  violent  .Dlow.  on  ner  oacK,  tne  ejrecrs  oi  wiucb 

ehtnatsi^(£ro»)Julyv'rl8#8,  fm\^^iamt?m^jmro  OiiRtjeetedbttlO. 

overheard  by  ner  motner,  ber  brother,  ,and  another  nerson.  then 
visitors  at  the  house,  who  went  to  her  assistance,  and  ypAi  ent^- 

d«6f;'bid  iKK'b:  ^tffiiif  {/^r1J£,  in  iif^mbet^i)iA^IK»iaii^<W«b 

hU^fe'i4k«cl<^r'CMt^MV^.  C^T««(]^r^^lfl^Mb^t4«iM^WMft0, 

lMHIhWalf>{mGiikkMbf 

Mrl  4S;0Mbd  by,  ni^bbu^t-aiiiteraig  aBprfrMMytateidtftxprMiidgiilqF 

$|iolpatfa7  ioT.hmit  tim^tedihe.itiortfifffr  Af  ]«^[fe}hii»^  4f|y(  U 

face  of  Mrs.  G.  was  seen  to  be  infla^^f^fifLfi^^ef^ff^lPffj^i^yfffi 

she  had  received  from  her  husband  the  night  before.     11.  lluit, 

Sfw^^  '.  ^y^^^^:  P5»w??  ??°}?.«^fi^  -?°*  i  WT5  Im^""' 


A&QUMIXT. 


to  Nio  |Jeintyiw^f;eniia.><»  th#'yaitrof.'ll»<^hn<j|fii»jLqyo  ton 
May  4  &  13.    *.,  Ai^^Mom  and  A.  BhUlimotft^  O^  o^.beMf  p^4fa^Mi<%Ttr 
Akhdngh  tMi^tis  not «  caie<<ifT«vueHir<«f  Mmil>-^fgSW?St94 
dcficripfjoD>  anditlunse  }m  0fiiQyideneer;9rrii.l4P9Vr|itl^^)«ri/9f 
^tetttnl. .  persQOttl'  viofeQee^.  there'll  pr0tf  oCf.t|M[e9^  ifibti«f^ 

lilwfaftnd^iAiiibuDtiogrftQ  n  fia9epm)^io4i^Hm$offi0mj4m^^ 
lEhljStib.articlB  Mtadmittied  ^fay  Mr. iGirea»way>  Aodftltkift^^ 
feuctiofiiciudify,  .tbongiik  h«  styist  it-fwaaniilftha-isuggfiiljofliflf 
his  wife.  It  is  proved  that  he  compelled  his  wife  to  deep 
with  him  when  he  bi|d  the.  anpM^Jpox ;  that,  Portly  before 


I8lik}i  ilSCiI18<SKKJ«f, 

Ikd  iepBMikM)  Mirwff  wei^  lieand  t»froc99d  fvcm  the  bed-      >Mat  ite. 
NMM  of  the  jfMkrt!^;  &Md  Mri.  Ore^mrtty  wm  de^ir  lying  on    ^  *"" 
tl^  jtfoiii^  in)Mhldb1e;  knd' M^.^Ghie^wii^  h«r     Qnmmt^' 

iirfth  htt  fisU  dMched,  her  fkecf  nfoct  day  bdng  sif^llen  and 
Slacplpared  \>j  blows  or  the  fall.  All  these  facts  shew  that 
Cpliabiuition  is  insecuret  and. that' there  is  reasonable,  apprie- 
|lf)ss|f[^.9jf^ife^.li9i)^  ,  Saunders  V*  Saunders.* 

nrfS^  i^hifkiJkdfNmf.  Q^A^t  ta^RoberUtmr^f^  f«r  the  hus« 
2iand«fffnEhMtti6pi«0pMK)€j«f /imy^hii^  legal 

MHrttifab;-^  Ui  no  caae*^  hasticondwct  so  little  ifevooiDiui.aaiifl 
fMMi'^iAisi^he^hQsbmulidniltlfed  a/wtfe Mv  a  80pflratiad. 
WUngiMf  yMtAsipk9i^oMi^  eicpriesttilcyns,  and  let^n  ^ss^HlHSse, 
ItfniiiAid^  i  gmind  df  sepai^tk^,  th^e  '#buld  be  'm«Hy 
itiiits'for  d{Tor(:e;"batth^  I^W  df  England' says  there  tniibt 
WiiADirer  to  life.'  limb,  br^health.  without  wh^h  sentence 
Q^^wf^lfflefjf^qjDL /{finpQ^ ,be  |iroi^9>iiH:ed  between  married  piEirties 
(m4^,am^.  ^9ii^^.^^-^  ife^  ftuestfon  is,  w^erfiar  thei  co^ 
Mli)Ktltlf<H%i9£ttj!}^<PA^l»^  nol/conaistent  with^i^fietf » 

lbf<|ipft«eiSi|imiBef  oiiU^  the  hadMHadjrCnr « th^ant 

OtaiUanrvi/^Bfae  ODttifMHiT^  his  wife  totslf^  with- kim  «rhM 
M  lui  AiirHHiiiillpiik  ^(Mf^in*  the  tonfluiRir  fonil,  as  plwded) 

ho 


Court  to  come  to  a  conclusion  as  to  the  result  of  the  evi- 
4lnflilg^inffBjtel)^tfin^#(g^;|fa ^otki  terfMn^rMfdytheiObuTtldid 

not  expillM%hM<kw^to»wl€i«eMM'i^(mld  4ie;pi«diicc4  oA  of 
tiN^'HMfMl^t'ej/MMtteii'iifMfk^  the^-UbeU  ^he  aitioto  Vwas 
to^tWftflytJfflljfftd  ^  ihttt'geftemliooiidlRl;  oMftehusbiifM ; 
'fito1^>tlfe'0duit<lWq(iired'Mtiie^Yttor8  sp60iAbation^«id(itw>^ 
Ijtiii^^ '^''pfea*' ''^thifi  Ife^drboiHhnted'hkBsclfrtcMttfsk 
ib  ^f^f^d'^ai^iM'^flrohefittifeh  Isnguag^and  «pitt^*i(, 
iMlfl^i«ip^riiiRy'«t^i>Niiiiibso(»^  TnlnhwcUfHousld^'iiil  th^ 
yM»#MB8iMdr*l84iOv»^.Wr  /beingfiodnfined  ofuhctr-^tiifrd 
'lMtoilMmb''child^«n^i  alsti  in/^oly^i  IMIyilh  the  wintert  of 

i\lfi\*  *t1    •W  ft   ?'tl<    »»h|'*K|HM,  V      .,!     {KM)     ■•  I  /  'HI  "1  J"  -h//      sit 


/  /. 


224  AltCHES  COtttT.  [Teik.  T. 

Mat  28,     the  same  year,  and  iri  the  beginhSng  of  October^  1844,  when 

^  they  were  oil'  a  visit  at  the  houae  of  Mrs.  Green  way 'a  father ; 

Greatway.  also  Oh  the  night  of  the  25th  September*  IS45»  when  Mr. 
Oreenway  lodced  his  bedroom  door  against  his  wife,  and 
refused  to  admit  her,  or  to  allow  her  to  go  to  bed  therein." 
This  a  what  is  called  specification.  I  must  say  that  it  is 
not  a  Libel  which  ought  to  have  been  admitted  in  such  a 
form,  and  I  think  it  ought  to  have  been  objected  to,  and  I 
would  then  have  directed  it  to  be  further  reformed.  On 
this  Libel)  of  the  thirteen  witnesses  examined,  three  are  of 
the  family  of  Mrs.  Oreenway ;  the  others  are  servants  and 
visitors. 

I  think  no  person  who  reads  this  Libel  can  think  that  this 
is  a  case  in  which  the  Court  could  expect  any  very  strong 
evidence  of  personal  violence ;  and  all  the  witnesses  concor 
in  stating  that  they  never  saw  any  actual  personal  violence  on 
the  part  of  Mr.  Green  way  towards  his  wife,  the  greater  pro- 
portion of  them  deposing  that  they  never  heard  any  oppro- 
brious language  addressed  to  her  by  him.  Two  visitors  at  their 
house  (Messrs.  Darke)  do  depose  to  such  language  on  several 
occasions ;  but  the  generality  of  the  witnesses,  servants  and 
others,  depose  only  to  general  harshness,  quarrelling  and 
wrangling  on  trivial  matters,  and  sometimes  without  any 
cause  whatever.  Abusive  language  by  a  husband  to  a  wife 
is  most  undoubtedly  highly  improper  on  his  part  and  dis* 
tressing  to  her ;  but  the  Court  cannot  take  upon  itself  to 
protect  Mrs.  Green  way  by  pronouncing  that  she  is  entitledt 
on  such  proof,  to  a  sentence  of  separation  on  the  ground  of 
cruelty.  There  may  be  circumstances  to  shew  a  want  of 
affection  on  the  part  of  Mr.  Green  way  towards  his  wife; 
that  she  did  hot  receive  from  him  that  attention  and  regard 
to  her  comforts  which  she  was  entitled  to  expect^— for  it  is 
inipossible  not  to  see  from  the  evidence  that  she  is  a  person 
of  a  quiet  and  inoffensive  disposition ;— >but  on  what  part  of 
the  general  evidence  is  the  Court  to  rely  to  justify  a  sen* 
tence  of  separation  by  reason  of  cruelty  ? 
Evidence.  Mr.  Curtis,  the  father  of  Mrs.  Oreenway,  proves  (on  the 

4th  article)  that,  from  a  very  early  period  after  their  mar- 
riage, the  conduct  of  Mr.  Greenway  to  his  wife  was  not 


nitlKr  berore  me,  ao  that  I  did  not  see  him  at  his  wo^^','^ 

wWiWs  this  niMii  ^~- II'  I  liail  l^ea^^|  liiro  call,  i^ifr  |by 

'"<■■     :■-■     :.   ii,.-.  I-h.-ul,i  li.nTiiiioctc'clllim.lp"wR;iH 
■I.'   !   :..■..     !>    ■   ■    I'.iL.i   ,1-c  v.-rj,;ibusive,  laii-uugejp^.^l^i 
^lU  Ikt  'li,ir,'  imd  tell  her.shfi 

,   III-  iiul  lui)i=c'll'  j^i  a 
u,a,lK-did  not  go  to 

^L"li'.   "ilo. 

t  pa-pion,  and  iiiudi;  Iilt 

fr\Mvc  tlie  bnMkt;i=t-t,il,]e,  .md  go  off  witli 

n\fUi\i,  without   aiiv  bi-Lakl'a^t;   In.'  made    1 
JbIoiLc  r.>;i<r  <omc  d'uuucc,  l.ocau.-c'  Iil-  would  iioi,  ),..  -aid. 
iJit  Ilia   carri^igi;  to   my  dn.jr."      All  this  i.   vnj-  hiid  ^nij 

f  per  conduct  on  the  part  of  Mr.  Grei?mvaj'  i  there  is  n.O^ 
'abodt  thill;  but  is  it  uii  a^t  uf  CTuekj'?  Suretv  not. 
(fees  Sirs.  Curtis,   the   ouithiT,  ^aj- i*      She  i«  stijongW 


■ « id. 

h  it    hatl 

■ll     IlLl 

■  '1'^'  '',"/ 

Mlk'd 

her  ihcfi^ 

renim 

i.-irating, 

.nd  hi 

-  fl-'i.Sl.>.; 

liiui  1 

o  youtii- 

i^^/; 


i!,'hter'. 


3aiiiJt  altribule  to  her  au 
Bimk  tJie  jitfoiint  bill-  giv 
^'■^*Ir.,Grtenwa^";.  co„ 
BHmage  was  continuuUy 
i^t  and  quarrelling    with    her 


,il.   ate 

Kc  llieir 
■    ling 


^l  and  quarrelling  with  her  H'ry  iVcqu^'nlly  I'ur  the 
w«liteBt''UiinS : '"K  ific  conlradicteil  hiiii  iii  tlif  slijihtesl 
WDfcn^'ne  never  did  it  uut  inAjiemLldart  wBy^i  Tor  «»« 
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mn^MW' 

[T^yivT- 

is  a  ijfiost^miable. 

genlle 

creature,  I  ha\ 

'e  seen  hin 

1  get  .iril^ 

a  rage  with  her,  ni 

lid  abu 

se  her."     She  r 

lever  witni 

;ssed  any 

p)2f69nal  violence  i 

Loward 

3  her  daughter 

;  but  she 

has  fre- 

quently  heard  Mi 

T.  Gvae 

nwa^'   call  her. 

in  the  presence  of 

orie  or  raore  of  Mr 

■.  CuJlis'B  farm  pupils. 

"a  fool," 

and  "  an 

miot,"  and   "  a  bitch,"  j 

Slid  a   ''damm 

^d   bitch," 

and  "fi 

1ij,r;''a.>d"ad«mi    ' 

ltd  liai 

: ;"   and  she  say 

s  that,  on  • 

one  occd- 

,^qn,  (iithi.'  jiresen. 

ceof<m?ofthei)upils 

(Mr.C,  P 

■  P-^''^*')' 

ifihe  Iteard  him  tell  his  wi 

ft-  "  3he  was  no 

better  tha 

n  a  com- 

mpn  jn-ustitnte,  a  whore."  She  lises  the  date  of  tlij*  QCCfi,- 
^^911,  as  well  as  Mr.  I>arl;c,  in  llw^  summer  of  18^1.,  S^e 
^ys  (lie  Lauic  of  bis  iulu^  this  f\|)res,>iiim  vvas,  Mrs.  Gre^n- 
way'|!  ha^i'ip  meiititinf.'d  lu  ber  hiialwni),  at  breakfast,  tlipt 
«ne  haii  walked  ri>u'id  lliu  gr<miids,^  the  evenuig  before, 
.wilKiMr-C.P.  Darke  and  another  of' Mr,  Ciirtis's  pujiils, 
upon  which  he  gi>L  very  ungry,  ecohlcd  her,  and  used  the 
words  before  mentioned.  Tb^re  was,  no  <ioid>t,,;iothing 
iii(ipr<jper  in  Jief  having  walked  with  tliese  two  gentlera^n; 
but  I  caiinpt  ui][  tint  jt  Diay  fiot  h^ve  called,  for  some  ev 
preasjon  of  djsi)ppr9batioii,,or  seme  exMStqlBtipn  j  butnoi 
e|^rWion8j«,th«eiiflm 

^.^  J^^t^hat  the  wife^s  (londiict  in  thi8^yi|kt|^r  dpsp-yj^  ^ 
expresuon  of  diiupprobatipn;, but  the  husband  i^a.man^of 
.warm  and  excitalfle  temperament,  and  he  ma^  noY^  JFS.* 
prised  nUnseir  upon. this  occasipn  in  a  manner  whick  can- 
not be  J  uatifie^.  But  this  is  npt  cruejty^  qnd  fhis  1^  the  odI;^ 
occasion,  on' whi^  Mn.  Curtis  heard  this^.expreMion,  or 
Mr,  Cr  v.-  JP^rk^^  ai  any  other  witneM,  except  Mr.  J.  T. 
Darke,  who  waa  not  acquainted  with  tnep^rde^  uittu  lo«k 
K^iah  fKompson,  ,a  i^ntbly  nurs^,  d^noses,  to  j^«  Jiami, 
crpss,,  I  ^d  unkind  behaviour  of  Mr.  Gr^nwf^  towaraa  ou 
wife  :  it  all  comes  to  the  same  point  from.the  {^f^n^Bto 
the  end,  and  if  1  were  to  read  the  evidence  of  Mr.  C-'E- 
d^iirti^,  the  brother  of  Mre.  Greenw&y,  and  of  idl  the  seiv 
vants,  it  would  all  come  to  the  same  thinj[, — that  Uie.cOb- 
di^t  of  Mr.  Greeriway  was  severe;  that  he  w^s  eree  '^d- 
ing  fault  with  hia  wife,  and  that  he  abused  her.  t^it  cud  nof 
strike  her. 
In  all  this  general  evidence  of  harshness,  violent  language, 


irtei<j^Tage,  'in3  {MSnonate  feeIiaviburi-no'a(rf"6f''peW«ial  'iaii.'feo, 
VtoledceiB  suggeate<]  to  have  occurred,  till  wi  come  to  ttie  -(^iJr^'i 
yHi  ah'd  lOlh  articles.  There  is  evidence  to  shew  that  Mr.  ^ffi35«m^. 
IQreiinWay'  haa  not  a  great  command  over  himself;  that  he 
IS  subject  fo''paroxyBmB  bf  anger;  that  occasionally  he  t>e- 
Wn  "  like  a  madman ;"  but  on  no  one  occaiion  did  be.  In 
Hk  pr^amce  of  a  witness,  resort  to  anything  like  personal 
tI^'^^V  I  wfir  not  say  that  all  ftils' evidence  h  h6f  tru^'fn 
liibttknce;'  though  highly  coloured  and  ezaggei'ated,'  iUd 
dttC  Mr.'  Greetiway,  a  persoti  extremely  liable  to  pasdtih 
i&A  to'be  excited  by  trivial  drCiimAUnces,'  hB:b  n6t  us^d 
fatiguage 'which  ougTtt'not  to  have  been  add^ssed  ti'a 
#Mnah^  ptrticuTsrly  a  nife.  But  I  cannot  say  that  tHIs 
eyTdence  has  established  anything  wbich  amountjf'tA  legal 
CfrfeTty.  We  all  know  that  "hard  words  break  no  bones"';"* 
iUd'If  Tii  onTy  In  cases  of  danger  to  the  health;  life,  of  p«t'- 
^■ofthe'ipariy  that  ihese'Courts'Inteirfel-e;'      '  ■■" 

"  S^'mucA  for  thie  g^net-'al  charge';  now  as  ib'the  ^tJlrticilw 
^iy.'"  The'  conduct  charged  igalnst  MK  G^eCT'*iiy  fti'ifto 
'sVb'  tu^de'tooK  ptt^>ti\9tin  six  months ' oF  ihe'marrlagi^, 
and  fourteen  or  fifteen  yeara  before  tlie  septtration.  I  Can- 
.hot  but  tliink  thwl  tliis  is  going  rather  far  l>ack  into  the  his- 
tory of  this  gentleman's  ill-treatraent  of  his  wife.  It  was  a 
'mbat  improper  act,  Bupposing  it  to  have  lieen  aa  represented 
in  the  article,  and  n  wife  wniiM  have  been  justified  ih 
refusing  to  submit  to  it.  I  do  not  stop  to  inquire  whether 
It  was  the  confluent  smallpos.  or  not  conflueiii.  Mr'.'Grecii- 
wBy;had  beirti  vaednated,  and,  notwitlistiinding  tliat,  betook 
uie  smallpox  in  the  natuni]  way.  Dr.  Hiiinble  sajs  it  was 
Am  the  confluent  kinJ  ;  but  as  Mr.  Grcenway  'took  tfie 
smallpox  in  the  natural  way.  it  was  quhc  probable  thai  his 
Wift  Voijld  have  taken  it  frftm  him,  .'ind  therefore  it  Was  a 
«6st  improper  net  on  bis  part,  supposing  it  to  be  as's'tated 
"by  Mrs.  Curtis,  that  Mrs.'Grtenway  compUi'netl  io'lierat 
ihe'tinie,  in  bii  hearing,  that  lie  compelled  ber,  to 'stetg) 
wii^  hfm  wbilsl  he  bad  tlie  disease;  tiiat  slie  lolit'  her,  te- 
feire  Mr.  Grcenway,  who  did  not  deny'  it.  "  that  the  bed  was 
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Mat  86.    00  jofleosive  from  dieiameUr of  ibeMetnaUfQUr^lyttfiAe'flMid 
^j^^^^j"  ^    Qi^  pight  got  out  of  bed  and  Imii^  doim  on  the  Boor,  attd 
Gruwmay.    that  be'bad  inekted  on  hey  getting  in  again,  and  tliai  ate 
had  been  obliged  to  do  ao>>becauaehe  had^hreateoedjiirahe 
did  Bot,  to  get  out- and  make  hei^**  <  But  thtsiiinnafti  fifteen 
ye^rs  before  the  sepAraidoQ^  and  te'rabe  up  oldifttlfli^fafter 
aoeh  a  long  siibaequent  cohabitationii  is,  I  thinks  tftnfiping 
the;  prineiple  iipen  !whiob;>the6e  Courts  iadU-  JlTpMl  tlie  6th 
actiide  I  do  not  find  an  aefe  of ;  personal  ^iblenee  apotofi^  Uh 
and  the  transaction  occurred  in  188S|  thirteen,  jjieare^bf^ 
the:  separation  of  the  parties.    Mr.  Curtis^  tb^ .  fiitheritiis 
enamined  upon  this  article,  and  he  says.that^  about  a  forftt 
night  before  his  daughter  was  confined  of  her  first  child,  in 
May,  18S3,  he  and  Mrs.  Curtis  were  stopping  for  a  few 
days  at  Mr.  Greenway'a  house,  and  on  the  day  they  were 
to  leave,  there  was  <<  a  great  row  "  between  Mr.  Green  way 
and  his  wife,  the  cause  of  which  he  does  not  jremeipber; 
that  he  was  very  violent  and  abusive  to  her,  and'  aa-  it  dis- 
tressed her  very  much,  they  took  her  away  to  beoonfioed  at 
their  house,  by  her  own  wish ;  that  Mr.  Greenway  cane 
now  and  then  to  see  her  there  after  her  confinem^rt,  and 
that  there  was  *'  a  great  row  "  between  them,  aboutanoofth 
after  her  confinement,  on  the  evening  of  the  dajf  ahe  had 
been  churched.     Mr.  Curtis  says  he  was  out  whett  the  idi»i 
turbanoe  took  place  (and  none  of  the  witneaaas  say  they 
were  present  when  the  quarrels  eommenced),  and  when  he 
oame  in,  he  went  up  to  his  daughter's  room,  where  he  found 
her  with  their  medical  man,  just  come  out  of  her  fisiolingf 
fit ;.  Mr«  Greenway  was  not  in  the  room.  Mr.  Curtis,;  there* 
fore,  cannot  give  the  Court  much  informadoo' aa  to  Mr. 
Greenway 's  conduct  on  this  occasicm,  in  18^     MyiC. & 
Curtis,  the  brother,  deposes  that  there  was  ^'avielentroii^^ 
but  he  did  not  hear  the  first  part  of  it;  that  he  waaiffr 
stairs,  but  was  called  down  suddenly  inta  the  breakftst** 
room  by  his  mother,  and  found  his  sister  just  reooyeDsdJroia 
a  fiunting-fit ;  that  his  mother  told  him,  bafoi^e^  Mn  Grecik- 
^^y,  that  he  had  been  scolding  his  wife<beeaiiaa  she  had 
been  churched  without  him;  Mrs.  Curtiasays^jtwaaibe* 
cause  she  had  been  churched  by  a  stmogeiu  'This.«ajgiibtf¥e 
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lH#n  ]«^^blyi)tBpr0ptiiieondlic«€n  the paH of  MnGreettway.  Mat  f6. 
Slmi  ttor«:li  <ini  fllterciidon  between  Mr.  Cttitis'tfid  Mr.  ^^^^"^  - 
Gbeaiilray/  wh»,  he  says,  fle#'inlo  a  fhrioos  rage  with  hkk,  OrmuM^. 
wM^MiM99d'himr^nd(t  Mrs.  Or6enwBy,*^biit  tiiat  hit  vkk 
Icnaeaiid'abQaa  of  the  wic&eaa 'cauaed  her'to  Adntarway^a 
laiAmdtina^ilrom  a^totionaad  alarm  at  hisr'^olenoei  'And 
i^ap|iaars4hai  tkia  lady  ia  veiry  nueh  in  tii^  h^t  of  Mmt" 
ia^s'Mk  Miisig  8^§skiu  U  tb^'  'gMuhd,  tfti(BB'  MruJ  Qurtia 
laya)  tuitg  talMd'^itti' a^phation^tof  the^haai^,  '<<'Wbaii 
•birgteafoff'  quite'  uAconsdous  fbr  a-  thne.**  Thte  oandact 
and  biblgttage'  of  Mr»^Gr6toway  irere  highly  improper,  and 
atigbt  have  had abad  efi^t  upon  tiiia  lady,  consideritig  the 
ftete  the  wat  in.  But  there  ia  nothing  in  this  eridenee 
which  could  justify  the  interference  of  the  Court  M^^« 
Goptia  dc^poeea  to  the  same  efiect  She  says  that  when  Mr. 
Graenway  came  to  aae  her  daughter,  after  her  confinement; 
bo'^^gianeraUy  managed  to  overset  her  by  his  oondnet  to 
hef"'  finding  fanfe  with  her,  and  frequently  speakki^ 
sbdrply  and  unkindly  to  her ;  that  on  the  day  she  bad  been 
efa«refaed»  tiie  witness  found  Mr.  Gb«enway  knd  hie  wifb 
akme  ki  the  breakfiwt-room»  she  being  in  tears,  and  upon 
the  wknctts  inquiring  the  cause,  she  said  her  husband  had 
been  acolding  her  fbr  having  been*chiirched  ;  that  he  ^en 
began  abasing  her  againi  in  the  witness'^  presence,  MyingT  it 
waavery  wrong  and  indelicate  in  her  to  be  churched  by  a 
efergysnan  ahe  did  not  know ;  that  he  woi^ed  himself  into 
a-  pasaion  about  itf  stamping  his  feet,  and-  was  ao  violent 
and  loud  in  hia  scolding  of  her,  that  she  went  off  into  one 
of  ber  iaiBting-fito.  Mrs.  Curtis  says :  «<  Since  she  has  ib^eii 
anirried  and  subjeeted  to  his  ill-usage  (I  never  knew  her  have 
aiijrtBing'of  the  kind  before),  she  has  been  subject  to  these 
§yf^  tbey  Me  not  hysterical ;  they  come  on^  when  anything 
hpppeni  to^akm  or  agitate  her  much,  with  a  palpitation  df 
ht^biart,  and  she  goes  off  quite  unconscious  for  a  dmev 
aari^baoomea  quite  cold.  Itwae  alarm  and  agitation  at  bis 
fiaiance  of  manner  and  language  which  brought  on  this  fit 
liib  net  know  that  his  language  was  exactly  thraitening^ 
bat  Ua  '^nanner  was  so,  and  his  language^was  very  violent 
aad  abosiTe.    When  I  had  brought  ber  to  (and  I  dare  say 
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Mat  m.  jt'wag  fUR  t  quitrt^  of  att  hdttr'  befbli?  I^dldM/ttiA'ailH^g 
ilhlit  time  he  did  not  maketbeleabt  oflf^or^dfkiiMid  aUift 
ber,  or  shew  the  least  sympathy  foi^  her)/ 1  went  odft-bf  'the 
Mbm^'  and  sent  in  my  son' to  reibonstrMe-with  Mri'Qtefiii^ 
way,  and  then  sent  dff  fo'Mr.  J(istiee^'ont'ni€xli^'tii«n;'i^ 
come  to  my  daughter.  On  ThyTeiuttihig  hits^'the  rbbm,''I 
finlnd  Mr;  Oreenway  again  in  a  vicA^nt  rkgerhuid^&b^iiDg 
Mfr  son,  and  eallini^'hiin  every  namcfhi^cottld  think  oft*  'tty 
daughter  >bad  gone  off  into  at  second  MnHtg-tHH}  BAWfaVtM 
•laele^  la  state  of  insensibiVityi  she  was  toked  ujy  tb'het'MHl 
nonu" '  This  ie  the  ^idence  upon  the  d^arfMe,  itnfft 
Hamot  trace  anything  in  this^  evidetttte  VlkefegAX'^iiiilHii, 
Ihatwould  entitle  the  wife  to  a  d/yfo¥te.'  ^  '^  ■  ^'  -  '  " 
r.  /Then  we  come  to  the  tranite<Hioii  'Ifaf  184^1  'Vfaeri;*  'k^ 
pltaled  in  the  7th  article,HEi  blo#  wa^  MRtiM  hyMt. 
Gbreenway  upon  hia  wife/acebmpiinied  by'Mi  oppi^abrio6l 
epithet,  and  sheinfbiiafedfhe^itodthiefr nettf  ^day't^ UMbT^ 
Aewiii  then  eufiMn^  aiH)^^ft^  MMiiikHi.  ''^yw^k-m 
In  Ih^ihabitof  r4ce»ving  in  tki^^CM^i^tWd^dtM^biUf^ 

detiotu  The  only  ^vmi  %)taintnfedfipon  thtd  arttfiiEHie  ^t^ 
Gitrtia»  the  mother-;  atid  whbt  i9^hm^^'6iAdeh(^?^''^lkMi^ 
kct,  <m  one  ocfcaeiQ^,  when  my  daugHleri«a&m^taVft$il!iMi,^ 
I^obsfirvsed  that  she- limped  < in iwalk^^j^  mf^'if  vhe^'^l^^  hr 
pwi»  andxin-my  asking  her'tb^'cMUs^^yhtf^Md  <lh^  wal^'ittfl 
it9i6iig  ffon  the  effecu  ^la'Mow  (Ot  kick  4]ter4h^b«ti^  )M 
gum  her.  She  laid  tha«  be  iiad'gJvenihln'WVidlentl^itlk ^ 
tbmst  m  her  back  with^his  kriee^  mie  n?^,  ilti^^eltim^ 
geltmg' inta bed>  and  th^i;^ivhM4im^^lM^ a ^^fi^tUKyO^dP 
pahi,(WMclb  ihb  still  fell  t'l'dl^  n^i^ei»Mlj^fM>l!lM•ito#' 
lengsMfbre  0heit(AdJlneoP  ft  sb^isaid^ie^'b^^Hi^^ 
tUife'itims^^a  wdek  dr'teftAiyB  b^r^;^A]f^{ttf^<^^^m>t^ 
tbieisiniy  «lk:hffation. r^e;i/i^(^^^^tl»<!  Ma^^  "ittti^Wt^ 
days^iaAerwards^  {'i'/iSfatfr  ceitii«fy  >did^Mt  m^  Whi^  €b^ 
ingbt  Ibcfor»v< thought sh«  memi0nf^1ti4b'fi(i^thefiMl^^mdF 
saofl  fier  aterSa/hadlJhlappened4>  ^-^^'My  to|frftlhi(M¥^^^fS  # 
that  it  Wasiiii>or«i4l«Ml484»/'^tlhib  im^fdH^  ^^firb'^yikM' 
UefiNre  the«  6ep(n-Mdoil/».:Whatf  knust  haV^>lfe«tof^^>efld^ 
thej'blow  tvpmi  this  l«dyih]hii^lial)^yUflef'4t*Wil^ '^iV«n? 


.yffu^  (Parivedicid  pBTMrn  calkd  in?  Hefe  is  a  dedaraliian  Mat  fS. 
4u^  a  blpw  of  tftU  kuHl  waainflieted^  but  no  peraon  m  callecl  p,,j[jjj^,  ^ 
:i|ftiq.aa«r  the  jeffacta  of  the  blow,  or  heard  the  declaration  of 
tjilii^^ynfef\X^ffiiUj0€toj  the  whole  ceaoWes  iteelf  into  tliia 
,deq^li|ti9^ttQ..the  motheri  ufMuixported  bj  anjr other  evi- 
fleff^,.  ■  J(  fiuk  ^  Q|miQn.thait  this  artide  is  uu  proved.  < » 
..(UUhfiBth.f^rtifej^iii^.^gf  9  difierent.deacsipliomanfton.ithla 
aflficl^.op^.ifjtp^^  opl7li^ -e^aqmed^Mfa-Ciirtifly  than^ 
)]bfer»An^,fahe, aajrSf  ipt  b^.  deposition' liaehieC  she-basito 
Jippgwr^g^  ofijtbe  v^UfV,  save  fixKn  eoasnuinicatiains  niade*.ta 
l^f Utt^y  ^r4aiAght^.  sii^ce;  jthc^fiepjaratioii::  and  ao  the  motier 
iji^glit  b4y^  Je^i^,  butifor.  an  interro^ialiocj;  |)ia  tortbornrii* 
ness.  The  practice , in.  cpaestion  is.' pleaded  lo  faavef/conla 
vpenc^  4n  Jalyv  l^43».,pmd  t^o  have  continued  for  about  a 
yi^f  tJ^e  .purpose  being  to  prevent  the  increase  of  atfianilyt 
9|f,}4B«  Gre^oway. is  said  .0(.  have  declared.  It  is  an  extra* 
ffffHyo^i^  ffljreiynatance  that.:  this, > practice  ahould  have.oon^ 
i)i^enc«d,t)9ree  yeaiB  i4ter>iUie  birth  of  the  youngest  chikL 
fhef^fiu  ^o.eiKid4ViGttupqp..this-  avticle^  as  I  said,' but  that  of 
t^fPpt))er«,iFha..|Mul  the  account  from  her  daughter^  and 
-tb^/sWit^li^Wt  pwld,  .bfu'dly  have  been,  received. asj  evidence 
q(9f^.that  i^  ji^.Jbrougbt  out; by  the  interrogatory  of  tkc^ 
bif^^fU^^  jta.ai^ppqr^  bis  own  caae.  Mrs*  Curtis  says  hen 
4|ug^t^r.fY.e3|pres8ed  herself  in  tenns  of^great  disgust- and 
fafmroifr  rc^f^p^Dg  this  practice  of  Rising  these  coveringa^ 

Mi9h  ffE^fiOf^i^g  ^  ^^  V^^f  ^c  ^^  submitted  to  it^  undei* 
t)>j?  a^i^op^^of  her  husband»  without  complaint,  until  JvAy^ 
Of  ,4xigi;^ft»A84rf ,  when  the  habit  ceased.  It. is  a  most  extnU-' 
<||]^lp^ffyjy^ory  that  thia  praqiiee  sliould  haveixxitinuedJioe: 
t|f(t)fra^pp)ths;tl)i^, she  should  have  cohabited  with  lier} 
Ipis^p^g^^f .until i^^ruafy,  1846,  and^  that: it  is  not  till  after 
t)||j^f^pfpiitjpnah^ltell,a.h€tr  mothea  that  ^it  was iraposttUai 
4f9i^fif^tS9  ^^k  ^  her  husband/'  because^  as  ribe  then  told) 
1^  tq/t,fiie  $rst  time^  he  ihad  been  guilty  of  that  disgust^  < 
if gjUffiOtice.  ,  Adipitting  her  account  to  be  truei  and  thatr 
ijlf  fnfiiqi^ttsA^to^  it  in  consequence  of  the  authority  of.  her 
])p)|i)iin4f  an4»qflt,:from  hew  own  inclination)  can  ahehavei 
t||j|d^.)ifnr,n|fl^^];  t)iAt  she  cou)d  not  go  back  to  her  hnsbandt 
oOf^iAqaunf  /9f  her  Jf  disgust  and  horror  "  at  a  practice«Wihioh 


i 


.  Ujn  196.    J$d  li^f dommenoed  .direeiyouvl  AfWn  the  biilh  v^;lieij  tfo^uog- 
r^rgiimii^lf  r   *^i^*li(  fiml  th^l jnmu9po8Q;o€  ffrenFeoliiilr tlicr  .m^iae 

^^^«u!^/  x^clrtiiy.tl?tB;ftrdfllice  hMwir  b<9^  alHm4«liM;  i»  18H;M< 

riMiQborp  ♦£|h6^w.i£i'4(fa«Eiil)|iil  highly,  lodqacidf  41^  wjikb 

iMi  Hfiimpfi^n^nt  .}VK^i^ ;  >  h^  tbr^Mji  iSf  r.  (K^.P^fud^^^  j^fB 
an  earliMrr.iu)qiwnta|i|0et<oS'<tb^ 

4rwi9aQft]Qi|^l9n(tl|e,jM£^  f9frfi]«i2dth.fi9plapb^»dlM^^wl^ 
Jtdrl  Giraei;i¥riQr»|a8  p)^^^  tfa^Aub  iMl^lkJ^^  ibwdi^td  ^9^ 

the  room,  and  slept  in  her  d&uf^$i^^,isQqv^^0i^4(^^mS$r 

;£>iP*;0a9ke  iffmtx^i^mirijidrfrn  iih9  lAlb/«1icM;««$i4>^)^ 

Hiils^Kbatlbe.^wM  bo«w4».M#y!  tt9  keep  j4^, j^c^ ,  t^wi^^ M^ 

4itfportailt  wUl|«s89,esviH»  ]i^^,bC)f}l,,pr|(4^^J^((9fV^lW!tb 
nrriotekjandlhirf  eyideiK^>r8h(^M)4irt^ri«ffnsi|^ri«A:W/^ 
<«iH3r0  aitemWri'Uiflin  ;lb«t  of JbM))^^  ni  Hijij  ^,^03^ 

r»  A0i50r4ing  t0.h5«  afw«n|ijhfrJ?^W?^ 

pai^eB  mll8A4,^9d  ^iifpAfijlM>pftA9^(W^w^|c;>«,gei^ 

r^pi^oetiM  f'oC^  iferyy^rbiMr^iyr^  lWf8lji,t^f5^IWtu^w 
}h0  lairs^l^iwaQ  ,wp8U»tly<4?v4ipg,,|^^^.y^Jhfiap4j^^ 

(4M  vbeiie.YAVowi]f»i^«e4im'fQl^>^  ibmi^ 

^g^(^9J^^4ifK»t^,stH^,p^ift^  )WR>?»^^>A?ifBf^9l^^^l^ 

APg>:ft^^i>^iolp|^ge§U4?ri*>9i>^  c'WWfe  B^&*Pfcf jlMpb# 
Shauly  who  lived  as  nurse  wi^rthe  parties  in  184^^4(1^^' 
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and  who  tajs  that,  when  Mr.  Greenway  was  scolding  his      Mat  96. 

wHe,  he  wonld  '^  look  at  her  so  savagely  that  you  might    q^^^^^^^  v 

fincy  be  would  kill  her  if  he  dareil ;"  and  that,  when  they     C^rmmoajf. 

vera  in  Norfolk  Street,  she  heard  Mrs.  Greenway  scream  in 

the  diniDg^rooni,  and,  going  in,  found  her  lying  senseless 

an  the  floer.     It  is  rather  a  remarkable  fact  that  this  occur- 

tence  in  Norfolk  Street,  in  1843  or  1844,  should  not  have 

been  pleaded  in  the  Libel.     Want  of  specification  was  ob- 

jttted  to  in  the  Libel ;  and  here  is  a  specific  act,  and  there 

nogllt  have  been  a  declaration  of  the  wife  recentijhcto;  but 

it  is*  not  pleadecK    These  are  the  only  persons  who  saw  any 

violent  gestienlations  on  the  part  of  Mr.  Greenway. 

I  eaonot'help  thinking  that  a  great  deal  of  the  unhappi* 
nass  of  these  parties  was  occasioned  by  the  injudicious  inter- 
ference of  the  family  of  Mrs.  Greenway.  If  they  had  been 
left  to  find  their  own  way  without  the  interference  of  Mrs. 
Curtis  and  her  family,  or  even  if  they  had  interfered  in  a 
more  jndicioas  way,  much  of  tlieir  unhappiness,  I  think, 
woirid  not  have  occurrred. 

Mr.  J.  T.  Darke  deposes  to  the  conduct  of  Mr.  Greenway 
in  October,  1844,  when  the  child,  having  slept  out,  was  late 
in'  coming  to  breakfast,  and  Mr.  Greenway  took  his  wife 
and  diild  away  from  her  father's  house  without  breakfast. 
AD  the  witnesses  reler  to  this  as  a  gross  act  of  cruelty.  This 
gentleman  admits,  upon  interrogatory,  that  he  has  taken  an 
active  part  in  these  proceedings,  as  well  as  in  those  in  the 
Cbort  of  Chancery,  touching  the  custody  of  the  children ; 
diat  be  was  in  fVequent  communication  with  Mrs.  Green- 
way,  relative  thereto,  and  frequently  conversed  with  her  on 
theiubject,  and  gwe  her  advice.  He  sayst  "  I  do  not  feel 
very  lidatile  towards  Mr.  Greenway  personally ;  I  feel  that 
iuitoral  abhorrence  to  him,"— -a  pretty  strong  term, — '<  which 
iny  one  would,  having  witnessed  such  conduct  on  the  part 
of  vny  person  as  I  have  witnessed  on  his  part  towards  his 
wife"  So  tiiat,  as  this  gentleman  has  takeii  an  active  part 
in  the  proceedings  on  behalf  of  Mrs.  Graenway,  he  is  a  wit- 
ntsb  whtrae  evidence  the  Court  must  look'  ht  with  some  care 
'iijid  earition;'  and  it  must  ntit  believe  every  inference  he 


!h-    ^.^_^^^^^  g,,ti,uktioi.s  by  Mr-Grcomvaj-,  and  sh.iking  officii; 

antl  it  is  t'xlr.Lurilmaiy  lliiit  there  sfioCilil  be  this  conti;ail 
between  Ui>  evitlence  and  that  of  persons  who  must  li»via 
l^sil  initdi  luiiri'  iVetjucnl  opporlunitics  of  knowing  ytj^ 
pftiicd  liinn  Mr.  J.T.  Uarkc,-  wIiobc  acquaintance  with  t^ 
|li«1l«rt-.^;IU*ilMg)hiUndld[r8Mt  ni giii-fuJa oslu  »bw .TSitjnu isri 

fqt  mEnalaiicri.  and  Mr.  J.T. Darke,  were,j»Meol«llhe 

'p«»'Wflfi*fel#MlB'h  violent pflSHioii  j  newltessl j* so^'howwJWjSt 
WgfKitrfte'tteri'DfftndBd  Aith  hi*  dairghter  ftti-  iiwii^  MfA 
^|li|"^|Jft'i3i^]ii:'"Whethdr  jiiitlfie.V.lt'  riot, ■■  lid W cm',!  *^'^ 
'extreuiely  3isplense(l,  and  retired  to  his  room, .and  tt  was 
jpetweeii  10  aud  II  o'clock  th;ic  the  transaction'  look  place 
,tP  which  llic  10th  article  refers;  anJ  ccrlainly,,if Mr.j,,!. 
I  Darke  is  to  he  believed  to  the  lull  extent  of  hi&  evidence, 
:ti«i:ti  «aii  >be:'atU)e  v4oubt,Aiiflt  %gr<mimithf>£feim9i^t«it 
IpUu^,  lathi  bevd(>tbnw■U»1r8(llmtb;:irfl»li■Bfl■l>l^Ifaet«Tl^ 
^t!hf  hi& 'ycMdiMf  tMinttA'-iiji 9mvyiAUjianriiihrt«Atg 
'thetfbtfttlit*  fttirhd'Mmi«)«MWstn4yl«^  Av'tHfe  AN     ' 

|,^d'1iU"coukt^na(lti^,Hkb'';tH'a^''df 

hair  and  cotnln  gcatt'eEeii  "about' .'the  ttHSil'  an^'h^'J&i&i 
•  iT-nuiii  iiii.  ,ji  ill  I-,,  iju"  i>  I!  ■  ji'  ji,!|-((  ub  ■■■'  Jflaii  b  ubiI'jii  Eu.;- 
that,  next  morning,  Mrs.  Greenway  s  face  wa  muw  ^QW 
and  inflamed,  as  he  considered,  from  the  blows.     Now  tm> 

'III  tin  'itusofws^iiae'dlrf'?*.  '»'e8«'to»aj.ai«fi3po. 


to  DM  sooner  Ihan  I  inouiq  ofbepFue  hsTe  doae,  in  consequence 

wm  m^'iSwiidi'mwi:  "'suoi^itft^t  iJ^'M^f;  vkj^ 

hniwither.WM  also  staying  in  tbb'IknUti  (be b^MtriUiKiBbttiwMc^ 
j(fa«(bi«MpiDvin)aiaBd  JiiBbi  Biid>  vtiiatl  .vm  lUsmtconfleHiiig 

BMJklik>V3aa.i)£C0iiiDMued  braiScreiun.oi'.exGlaRiUion  of  Dtun.aa 
if.  agiiiif  from  the  blow.  Toe  vfiiif  nms  that  of  a  Amue.  TEe 
SMwidia'not  rollpwrapialyiD  ■uccqaaion':  lB,eTb'wBs'dtimtemicK 

^r^tlOil  fc[Vc«n4t«Mn^OnMitr«yt«(ti}!tUsvto«dotr«>4avwUr>^ 
tAAsaabltMl  tppov  ofintpiodi  vtriatibiit  lohitiy'  m  rfOMW^PWMMfttf 

^w4^  Wfraliam),  "Kypdi  UoJl",  I  taid  to  Mr.,  Otwa,  '■Jic,  has 
j^tflicjfi  bei:,'.'.,^4|We,iinn)Cflia[ely,r,uB)ieii,  lovyards  ^lit  beilrooni.pf 
irMQwpy.  from  wierice  ihe. Bounds  liad  proceeded. 

.  Curtia,  the  inotner,  in  tlio  att  6(  opening  Ine  oeq- 

■.  aifiJ,'  vi'iimt  siij'ppS)'^*  t(f  B'jiy'anyttiWg;  we'  atl  UM^ 
Atfli  r(fcrft'i'"Wp'tlifV^'Baw  Mi-s.'atefenTfejJ'JyTnit^yrtfeH^d  'Ml 
■tfi^'floirt-Sn  ttie  ttiMdle  df  tTie  rrtrim,  in 'a  Ftfllt  tif  itjsen>-ffiim7;riild 
4i»;QriHm^<)itft»fli9^'lH'eV  BW^fttfotAs'llUiAstdleaAed^iwltl 
n9fiUaill^tbinitmDeliMttt»offiiUBim^dlns»l  kAMtelaaJb)d 
^gifiUmkifvMtitU A^Bf imB  hivttoilatwHiM  w*ATtik9i>ti4t/nf  4<nA4- 
^A«i,  fllD^iutE  ili-lioa  that'Rppeacwce.wIwi)  iiei«iii  a  piAfioQ.  ,[ 
,ilpfiJS4if4^,^!(fll^ed,to,hii(i,  "  .Vnuyiilajn,  you  biivc  bftiic^t  yai^r 
ll»^Fr[;.E-lf9;MRi,?fii^fV.''^^'^,^l«^'^'"-  "■■■  -■■'!'!!■■"■  a  lijir,^and 
asked  wh^t, bueiiiess  I  had  to  \nUiU  \-.   .  .  '     '  iiid  bim,  and 

'.'iid'l>'=M«"nglii"to'<li.'wl.=i'l.'«a;.i      ''^i:        ■      'n!l'lnM% 

^Vfift^v."""  ■  ^  '■;; "■^'•'1' 


Orm^^ .  leiM:6»bf  Mi»i>(!^i«kiWli^i  ^lltiAtiiAS'UtUtiidifliBrtiiicilfii^M  tint 
any  p^¥«6nAl  ViokMOe  laf  ^hdbihlitblltili^lAfe^fbiii^Afballevtf^ 

ioU^  iiifa$y¥dfaf0»y,^h«  s«^  x<'<'<J^iMiliify  MMm-oatMiii 

Ttfiri  Itf^M^  8t|iM^st''fmvi'>»f>tHe;lwia0m)er«flMii9iM^^ 

BfW'h^ft^^  :t'««i  did  «x^uhte  MrUlbohiitl'fftfl  gdUbUkgni 
yitst^ucf/'bcnh*^  ^ytiiM  ^nd  ag^iUbehiBtliiiorfaiagi^ 
h^  ^«t(l(^'thKt<r'i  had»Ak)i>Hght'<b  ijitei^r^  bet)ireebr.diiid 
iMlf^^'Wifeliiithath^  hiid  W  rigMtitodb  RirbadidiiiMnhwitii 
bi»<W?f^i;  fUat  %^liad'tiot'IUuck«lierf  anditlMit^'lMa  mnkr 
tione'se.^"!'  Atid  tbitt'avi^inieMt  is  ilMMf^liyi^lielvBiifltiflf 

ai)sl#^>  b'the'  iiit^rdgatorj^>ti'^I'haFe  Mird;{cnd(iubl» 
li^^e,  'th6t'  Mrd.>  Otel^faWttj^  Jii&tf  etntedr  ahtfKlMit/iGMisiirif 
kl^6i"^Ut5k 'lker;t  And li|diev>euUAt/tte .sMied.'iafterAdtft 

hff  lf^,«hb  ^M<  cnilA]^ti'^a«0d^ktil^p€»lMited'AieniH4^iiv9U 


K^MianMto  «8Im1  UiA  me  Xiu^,$ik9MU, Jking\ B^mxHiecljfiii    Qnmmy\ ' 

lattA.T'^«I3i6;ieyMclrmrioejdi^eun^  ooiifivm8$^,'tt,ctKUm 
«staMr>tlMti«£tMr*1>iikd^iAnd>iltiJ0  ^owiiiiie^^aJwiiA}  tib» 

BMKdbi^niajrbbftiteliMii  ocoawniQdibj.tbe  fi|il»4nil(0AAl^.# 
UMr;i(i  rfih8f4liiitQirittfaii^  l(iiirttig'>(imfj9fi.Ab«e^l9bKi«l^i9te 

ciAiid  ^oMd  (MfflT.^  ijbiifghlfRc " /yJAf  #ftQ^t|^^rmilt^ 
Sut  •le0Qhifd<:md4¥lf  aiadiHtpiiiWd  ^ihf^.4ir,rlo^Mngijif«>Qt 

wMi»ifriw»iIf  QiiteediA9ttQ«m,liipiin.thef)^  All 

I^Nftorital  fiWv#rjMtjtb¥il^  Ulie;,itijiAheJfliiip|4)MiAl(^ht%i 

ngr/Mindi  oatk^beiiml  fiinu^^Tm  M«ndlPg.QY«r4l$v.  if  Hb 

ikilrjilqr<floichito<Uni(tevtberVr4y  ^i9](pfi«ilHlaAiQg/iriMi>bt<o 
fi^8i|^i)taiiM<»dftot;oIiiner^^^  SWhat  bftVf 

jiniiiMe?  ^^ilAild  Ui  Jvqdan^Wi  -  NptbiP^'  - iAn4 ji^mnV 
im«iKliMr«  fiarktiftocfc  k  iipi,i>iuidi  saidtbeibad  #^9)«ckfh9^ 
tb^(thegrifiwi(l)«irdfSt^  tod  J^Aroall/ed  ib9ii,lii^%i,ii^Ailid 
libAadiii«(tr7o  8bei  flngrstjbe?  <dJHigbte«::^aB  nqtf^t^^dfd  bjT 
gnpniefUttilihan^  «nd  diat  AiUr^^  Gf  «^  w4)!  ■  fi^didtitb^t  uiglMi 
nsfaen  fl»)9ie8tidniiWAa  refetfiy^d  ■  tQ,,ber4  !«t«^j>tb»t,hffr/buRi 
lMiidiiad:iilttj«tiiwkfdb«r>7  but,i9bO).iwf<^9t;tbf^  in  tf.^nla^.qf 
gm|  igiiistm^iidiAlji^iDv]  Uo^/c»meiik^b9ni^b«tJ^4fd 
HidltttrlKfltatufeb^/Mi^alirlolepftfrblows^iQf^  witibi  ^  ^% 

m 

tmAokoia^miih'ibki  •^ni^nibanc^i.oyer.i^p  fa^iai^)  h^Pir 
OMrdM'#ajUbfi;ifie}ti>iniQrqiog  jto  Mi?.,'D«rkf|ilhfi^(lbe.)l^d 
iMdlEiter.? ;  K;a^;  •oldyrfthattlMrl^  pustwd  bar,frqinii¥pii wVb 
JKiatinwiolencetrfi  and  yetAfir4b€|IfibcAtit(is:>f)q4^1edi  (J(  (Pr^r 
ilopMln,iHid6r>to»ttkAftt»fkdmiAaibte)jifii%#>f»^^^^ 
UMrlthui'jbeh  omiiimQwledge)ti  tbel  I  h«-.§trtrtftk  h^.mypml 


in  all  his  paroxysms  of  rage  and  violence  of  paaahm^Mfft 
%ifPX?«§q!}«'f  J^hatev^i.fftniAfeh^W*  l»o«8  T§P«M»»t§^ 

4f»t)hteP!fffTOftfc^ffl«*,«wlbcfP%  #fwi^dq««idsited^ 

that  the  aanger   of  life^  limb^  or  healthy  is  usually  ]ns||f|||§ 
[fo^'Mhicii'aeiiarAtioB*  riTJbe.G[QUXtJl  AeL.8axs*»^hji0r  '?f«vygjc.  hiMiii  iliimii 

merely  wounds  the  mental  feelings  is  in  few  ca^^^^j^ 
admitted^  where  not  accompanied  with  bodily  injury,  either 
actual  (^"ktofe^.o)  <M«)^aM^toft!p  \St  ^Sf^^f^^mS^^ 
manners,  rudeness  of  language,  a  want  of  civil  attention  and 
accommodation^  even  occasional  sallies  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amount  to  legal  cruelty : 

♦  1  Hagg.  C.  R.  39. 


«diyX(fa(A4M«cMi0%liYteiytH'aitjpiAM«Uf>Hr(i';  AttV  still  <tH»y^  O^e^V.' 

^antSm^'taa  #m^  cMitfr-ite>'iMb/^ap>H4b('Ht^i^ 

g|Hfe^flj(Wii<iBq  1o  fi.injloiv  fan    3;j8i  '"r   •inev/otitq  isirf  II«  .li 

lidoaJlMl^««^vM»Mr«HttiPd]{foiy4lUi^a^  Ihd^ltb^aA^ 
trust  that  both  parties  will  consider  the  situatioii*1il  4fl]S)% 

WKlipfcy'Bfifi  itKH^,  s^  (j^  2nB'TebKttryrn^>^^Ri  ^«^ 
iiyiif«a»!%^"IMi4  '»il>'fta^'aF''nfcr''cMI(h^4W,aakt(K^H(' 
tfiiaiS$h^fkc»«W89iJHe-^N«Wi^  B^^hMidiBiA^'^^^Tb^ 

c^ayiRB°4ai^h«>ift^''SnflcH'^«W«'<i£riaffii^ 

to'fHftt-.WM  prop^'f^r^  ^'h^^'tb^'UMiyfemMt"^^ 
tegMsni  ''(((liueu  81  ,>Ul69il  lu  .chilli  ,olil  'to   la^cmu  odl  jiiHl 

«  fl^br»;(^i<^'kH«!'^e'^!ial^'<»''W|U  toilfl^  ai'^<$f    Tbehiuband 

ms^di^'HSmdQBififiritwa  tbafe  dr  iier'ib«"{^i$Hl{i«lr 

art  Qt  ^gfiO  v/'j'i   ill  5:1   js^nil'j'.    foJcoiii    mIJ  >'»ni  ov^  vIotji/i 

Lns  fio.iioJJc  li  / 10  Jo  ;Jnr,//^  /.  <>;:  .li^nnf  lo  cn^    iLin  ^lanntin 

ob  VddJ  ii  ciio(c!<inq'lo  8^jifiii&  lunuiciif^oo  iijv9   iio(if;bornmo33£ 

yjbiii3  Ui'*fpi  oJ  jniiomfi  joh  ob  ^rniiA  '^!iI»od  nsicsi   *  Ji»n 


i 


Collision.  —     Ths  ''  Maii>  m  ATOKiLiJ}DJl4^aus,%£4iaft9fttf^rii&^ 

the     evidence  atltioti^  wei€  l]toiNlgb€^\bbtivenr l^b  snbwN^tnAttdia  theftliiqiie 

S"  nriSSthe  ^««^  e/*  ^«c^««rf.  The  snow,  of  161  tons,  witb.qran 
Trinity  Mas-  hands,  sailed  from  Portsmouth  in  trallast  on  the  2nd  Fe* 
^^rt^'^'eo^d  ^^^  l«tt^  i^od  ib^  Siia4«ift»dk'  v^^  1m4  at 

decide  which  4iA.v^,-oiifrth6  5A/¥^fc4TbM>«gli<tiigbl  bbkanigtWiVMi, 
l^l  ^  a!;!  I'li^tiint  «ttecrr>ik  ntfes,  dH  4iMdiBMngio»iiM^tl|etfftiiin|^ 
tions  were  dis-  m  ligikt  ocren  jbbe  toniiisr^^<>^0^ Pthfenifarfh^iwitarMifcb- 
miflsed.  bei^eea  iit  tfa^rdntoiOBi  6f  rhalf  ti  nffleMibsMiHnol 


«NJN*W«y  >cld8ei4«ikdion  itej^  hrhMMotaokjTrndUi  4«i> 
idottblcHredfed  tcfi8aikfkndncQoi«ifs»itfw  wiiMlrlfl6iii%  alKkig 
il'sdi'thetW^^  1  when » jhr  d»aeriedv  Ar^iifcrfqiitB  laj^nHnnHiiiif  j 
and  ther  faehtt  xtf  the  «Boiiif  wsaa  iMtantly  ptit  imxAmrnhatimi^ 
The  master  bnntrif  ^awd  «ff  tiwrtrjaa]b«he#Mii<ibtlie)fBi» 
?vor«  off  the  wirid  Aom^  four  to  MAjtpmuku  lU^ibmnfalk 
kelm  iwas  llien  put  aiitirboard^  ieuid'efae;  hamidawtt>^amAf 
tm  thesiRiWi  whose  mastaryaeehig  n  mlliiimi  tii  bs  iisiimWn, 
^m  ooder  to  ease  tiier  biow/fnitrfal9r  heliBritoi8tarbcBi^,!jMucb 
iDiifowglit  her  to  theiwind  agbin ;' imittediateiy>«lbtf  iflribb^ 
the  barque  with  her  starboard  bow  atraokitbe  stBBbdhiditiwr 
of  ^he  Mkcm^  land  did  her  considerable  damngew  ;'19nf iMh^oe 
mras'  of  S30  toosf^maaned  vnik  13  iMmdt;"aiid  /btaii#ciBii 
Newicastlii  ta  Odessa^  wslh  coak ;  and,  mufdtdSmgi^hetwb- 
]|br^8efnationi 'sho  1M»  ^ng  &  by  £.,  cloaHiftKiiedFSqMNSihs 
starboard  tikk^  hnderdoobleMraefed  tojIsnisi^laMiiiliJ 
fjiby  andvtojsaili  with  thd  wind  blowing*  lMav|itiJ 
fiTom  W.SwW.  and  S.W.  by  W.  The  weathnwwiohdpdbriiBd 
icilond3r>  tiiei  flight  being  Vi^y  dark,  witb^sna^iisin.tvi.Slfe 
'^Hiokf'  of  ^tfae  larboai'diratofa)  «nd  also  tkrtbaltei^tifm  An 
deck,  keeping  a  good  look-out.  On  observing^^fcb^  fflhasr 
right  a-head,  the  helm  of  the  barque  was  put  hard  a-port,  and 
the  Fine,  instead  df  |^6t^tiA^  h^'faeW;  dif'^he' ought  to  have 
done,  put  it  to  starboard,  in  brcler  to  lu'tT across  the  bows 


Maid  of 
AtteUand. 


'.»■.» 
"'♦. 


■il  7. 


of  the  l>arque,  and  before  the  barque  could  answer  the  helm       Mat  27. 
more  than  two  points,  ami  when  her  sails  were  shaking,  the 
snow  with  b^WiVMimoV^sd^AMf^^e^fii'^  violently  on 
her  starboard  bow,  and  ^v^  ^  in.     It  was  admitted  that 
each  vessel  was  sailing  about  seven  knots  an  hour. 
(Fli^iOmn^wik  aaoatHl-bfi  Trinity' SfatCeft J*  ^^  "   ^  n  r 
Addkmmadr  r»i«iv  Bts^tfortbetnolfy  ehtAthe^'Smf^rf 

•  "^  iMLtrsBVili?vcm'(a(firMm^tfAr>2?!rln%i^^  dviqciira.m^^' 

tWittTi<lfm«klQ^  tett'yb«Vi^'2f  had  been  Jea  ^ 
jKtittedejhldltio^nit'tQ  deleMmk  this  dase:<ooiuid0Htif  tlupt'  ^ 
ifjkBM.aieyDnaiMVe'been-titaMighty  eagh  pOTtn^iiapntiiig*§kfaie>,  i, 
lo^^eiAker^^-doiibt  if  Icbuld  hB)r8;lKmie>tief  aliy  catisfaci-  ^  """  ' 

tmiy  dldnaiDn «c»vtohvhai;-wa8'tfae  real  iatAtVi^^h^factfeC,  otto 
rwhrnn  ^jAie  ^blkiie'wavireslly  iinpbtfd)lrf.<a,pd  1 4flud»t  oeuuDi 
. vHcttnn'^'  I  *hi|d(Ue9r:so.  cnrcBflkataikcedy  I  ^hotfld  riotffaftv^ 
bflto/drtv^ilil)  ithe  naoMMty  of  'diaoodssiiig'tbolfa  abtadt^ion 
thgf^Baohdithafe^crbfyggnot  ptboCiatMftgtoryi  tDlBiyrvinhfl. 
^Bmpyuh'hliSe  a^^gmHK^adyaofitageoviBVtaieJibesaadtf  jNiu  Mag 
a(jMDnrof««AutisaI  kiieiHedgb-^  tand  therein- -Acts  vnd'ietf- 
efaimitMmeiditt»  Ais'fhoe  (as^ia.aiany  0thihw)'/wWch».will 
4ndMe.  •ysotitar'fotfniribrjad^iiMOt  '«attbiUt(9gp'tttiyote«jown 
«iiitiid7  faiArMxIliehjIfittnot midstf.  inimtiaei*impnsdiitti^jtAie 
moAdf-tAami/iigabntDtfaS.  ni^jHlBOini  v  r^ii  t\ur  ^n^r  >J  -j'O 
•MfiUriii|;Utatvli4frf>y6a-irftaliimy'feri^ilal  hnpneanoirifirkiB, 
ihimaikitMiy^umatUBtMlhiib  dbme  bf  thts«talcBRt)li^  fti  owkr 
4int^e*ii^yvvf'>funsiblBi  eladtfrdm/them"Wbat.tbts«ealaiiVl 
ivtciAfBtslofLtfak-'ieake  idevi  If  itushoald  9o{lur»[Oiitf<Hl'dfo 
.not  ( (aay  ^  dnt »€t ^^bdili'  >fdr)l4)edt>  yoal  caaldidl|il  .1  j  ihmlftf.fae 
fwmiled^Unhat/iyAutcaBirt  >€atiBfiifetarily  dfsterniinbiiAvfiip 
iwlndhiiiarty'wwtteilf^aMlH  in  that'caserdiSfJiiWi^  ^badiiitt 
^ilraatr«i}o^'fW<>iildwhffliv^,^€Qf0i^  fvcfcaifwlMl^it/iHMAd 
46  yiHy'coiiMi^blaHliDiavdnfJwMim.th^  OMJ^iliprv^pcMy 

^pte#kted^i*'''i    <i'-   nO     jKi    >(oof   hoot)   r  x:fit<l'>^>^  .'     't* 
hnr.  .lioii-r  i>iftfl  luci  ?j.yr    n[rif.d  orii  Ho  nifsri  -iflj  ,^».  il-n  fljjn 

.     ,        t  5  Notef  of  Ca.  370.    ^   ,      \    J  7iS/.374. 
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4fH 


Wat  ,%Jf.      ,„4<fit  Wii§^>yr^\iif^^  ^^^M^l  agVfrt. WJ^j/»*  whatilllw 
spect  to  the  place  where  the  cgj^pQ({)CD|if|>fd«A«irolfQilW 

mt^  Wi^i4f tipm^f  tbiAi<Qi|Sfri^  lPH|tigr#Urrftret  lNHI«r9i^ld}to 

^h^ft^rto^  Y^^ftff  ^«*  lwt«  JWftRiflfl  Iftiba^rr^brougttt-thwv 
^pi^  a  I;^4§(ga^8,(^»|{hflT;e  i^^r^ami^^  kATH^led^otkiiifc 

^HJtfi  <^,,^v^p>9ffj8.^^oHiy,.o%Waj«)7lwOuAtesto  i|iid0e 

/4|^;^qr«vh(^^\|^^l^lfv9$^  qlpt?-b((»l^  mndbr  itheitdpxittihii 
sM^^W.^iPC'|tl^iIW^*f;MrftlawiWif  ooi(n9,tk>olfce>)i]|9Mtffia» 
qi^^a|^^,,„,T!tiK^i]irff[se1s.^flQ4«)piHig  btedtonotoieiicblothiiv 
^(If^  jififa^.^A  f^^f;kfpigkt\;  )9Mt iUif8.j8AMrilfMit.kr«a8dkim9d 

o^,|]^eAf^>(q/*^cii4p^4l».i|at«vb«^  *li<ldiitilirail 

or«in4^3^8il^^,9nf,bfeA^ 

h^^^^^vfi^  pqin$^,)Kitweie»r>4«d  .tbi^it^tn^ 

w/^  plbser^^by,  Dbt^ Jani»Qr  Wd  Jt/t^S^fiptdytie 'AewdtaM 
y^AS,  ^^  X^^^^ei^ffii  by.ilWie  <^i  the.AffldavJtsv  a4MffiiMt9)tlic 
^,^i^,a^H?s  it,()iffi(^lt  .to  JMWvejffhalttfmi^illerrwtaargDiiig 


.i 


r. 


%«*  tmi6i^  wot  «b{)p(M^  tlftfl^fh^  lAid^  jtiMi^l^ttf  <Iobkf  H^iA  'Ift^ 

pdrtediih^r  NlMnr'lAld  thecbMe^^nce'  Wft9;''ftlife  S¥i^^<Hr 
0hd  'did  <p^nrbtfly'HghV/i<  ^TMiy-'feAi^  Bflryd^th*^,  ^fftidlh^rtM 

WOiAtl  is.'the  6tfltei)Mit<  mad^  ^i^:  the^'jfi^Vyf^tf^e'Aftff^'^ 

mff  o»  tmlemMid  afljafaiwg  of 'fi^igitlfeh.^^oilM^^^^* 
^pkO^  Wer^<80(hyt^rdd>  fi^tt/  ea<fh'>dtrMT,''lfV^h/ir'bbth'  Hi9 

(kkMncplsceatttlUi' 'On'  4h^  jmH  of  iM^mtiHiif'km^'^l 
kn»^Mtto*AeVUie^<^i  Yihi  «tffA>oai'd^!th^ykn;^Md'^!tek 
iMMJicMjietiMet^of  'ttUl  tlWi>mi66hYef.«'''<l^'H9f9fjlund^^XfkHd* 
bMvr4hfi»I,^)lpMiVig-thliti|4ve  Fl^<^(9tt^  heiM'H%hi<>M 
ditttiitMi;mulith0"Mdi^'^ifii(]fit/aHif  p^t^'tr^h^1iii/i<^a' 
tlie:colUlMl»jhtv«  fAk^ii  plac^ftl  thf^ V^^/sfta^bbtlfd't^  s^l' 

be^httt^fhe  M/fit>^  ;f«tMiNi^Ht«okfded'ribr  h^MV^  'ffjnf^ 
do^btf^,  Adikie ) sUf b6ardH<  hdr  ^m < 'ttrWl tH^^ /"^Wfl^ 

^iMlbairtt  tk^^taflMrd;  but  I'shduld  %et  d^^c^^in^^  {Sb«!^1&d^ 
IbiMidBilstatid  hoiw^the  edHiiioti  coi&leKtKlcefrffc^fHfiticPtJihi^' 
dMfiUtediif  Ui)9  #ri»i^  f^tedih€¥ih^)*iH(iiPt{^^^ 

hifawe^he  dould'get<awii^.  That^fe  barely  pTcVfc^K^.  '^'hrlih^' 
iMlvlKlldiM«lier^ti0ittbrtto  'blaAnie;^<«vHe6^  yMl"nir«'<deAHy  bf 
opintDn  that  •bldtn0< Attaches  tid'onfe  Vessiet  My'.     If*'jr6ii  say 
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dM 


AtfutttAtfi^aoinm 


[TiiiH^ 


,  wnmrof 


OriNioK. 


•irjif'j  oh  oJ  ,iJ  »*7  jil;uuu  1 8f»  ^cuoixni;  niii  J    .fcDpa  Jeuji  jf,  <i( 

'iMholi^I 'swims'  dltfi^y^^obMsd^iH^  y«t.(liii<ibwr^ 

till  she  was  too  close  txf^hlfhr^i&^AMdhWJ'^i'  fiioii  -nin^nb  a: 

Auckland  was  to  blame  ? 

Captain  WELLBANK.-^I-sfamild  say,  if  I  am  to  beliere  the 

P'ine,  she  did  nothing  wrong ;  if  I  am  to  believe  the  statement 

xyFtKe^6l^iierv(^iiel^  i'^  i^^^t^-d^x  tAmt^ke  (lid)noil8^  ikK^ine 

^^^e'b^ie^  {Mde^ttd^Mly'bC^rtie  Aaiitk^t-^e^cuH  hdw^ 


!rj  iij-  ;• 


lli'li- 


U 


1  . 


(I';;;;,;,;" :;;;;;  d^w^;'''itis^vKffie^t^d^i^}e¥&toA»(keip^ 

nj     -M  ::,(,  mI;  '^M)j  ^but^^^^  <tfte^i^fU«>H'4tiwbukiisb«i6ikjr  t|^^ 

'iiit  »..■'•  .i.  oil  ■*^'   '■-''*  '**    ''^'''   »>^'*'i^    '^'^   ''J^'w   r'i'>M[  Ji»yi<4  fi  Jr.  (iji'ib  ^jnp 


';y:''/"^'"'\V':i  *'*f*^<^*^ntt''in'th«se<;aib8,^»t(»e|fiaiouiaitwfcielJt»la; 
' '    '  ^'.M'.'[rv .  SMitfft'  Ve^  cbiisiae^aMe  J^ttKy(}^btttiif -iMliiriifbafdi^tfa 

>{l^^?ii  ^hit^h'^^h^l^  wa«  jX  li'U^^ttiaesMntiibf  ftwb  oniiboth 


-ij /•      J  111',,.' 


•  I 


v. 


«>» 


between  the  two  vessels,  tb^  to4Uww .  MWOT  t^  i  f yi^fflS?     •3??? 
is  at  least  equal.   I  am  anxious,  as  I  ought  to  be,  to  do  entire 

ridtagtin  At<Hii?t>fifftij*#R  p^jMiW^ikswff  ^.^nfp^y^Gl\o%p);^ 
ihe  |iar^ii«gaiiMlk)v4iP9/4^e  (|i^foim.js^y^i9iif)\9^y,lwl 
'•rtirscg^ fitti^l^e.'wfelii^;}: for.  I ^u8t^,i|ot)A>nty.,l^|(  tjb^tj.fffip 
f>«rty>wft9  ^Or.bliaiiQf^  f  botptthat  ,rthje;,pfutyn  ii^,  [wh^se/flTrypup!! 
^tcidffrwaannai  to  UaiapttiratfAUii  ,Wpw  I,have^(npin^f».,fff 
.ooticIu4Jbg7ltU»l  m  ^^-foofiit^nex.  f¥l^^f^  ,^  I,^ajp 

jorrimi  conditJm^iwitbTVC^iiird.tO/ ^citb.  vessels,  tbatl.fivi'St 
•ii8y»^sia««oilietimestb^  o^ae  in  imotl^r.Court)'that9  4ii'«^)^ 
/(tj^iwam^tle/iMtftrohaiio^'  tb^t  y^  that  |he. evidence,  on  bqth 
mAtsi'm  iso.  faaianaf  d«;  tbaji;,  pet  withstanding  J  baveTba^^^e 
IwnefiiM^fijthieiadprice.of  iftwp;  gentlemen,  with, nf^uUcal  ^i^pf 
-Ai«ncd^  wfucb  tbeQrloan  «pply  to  the  ftcM,  the  Court  fcapqpt 
»doni«  lOjAjtatisfiMAory^f^oncluisiQn.fis  to  nhjel^  yesselvW^  ,to 
iManiQjnQd'thia  tMvea iop^fll  to n^  only  «q^/9  Gaurse^TTP^wv^Ij*  Both  actions 
to  dismiss  both  action$v ^without icoatff  .,,.  ,.       .,  .•.i.  iif   ^**"*®*®*'' 

•.ff,.     ,1.1.  »  .,     ■     ...^^ 

ifll '^♦'/•.•ii'i.   •;  i-.r.  5  1'    /•  -  •      III'"  ■  ■-   .;/..;  *'•■;> 

:riifn'»jr,?-.  >;!:  ;    -.:     f.-r      ■    '  ,         .■■■■'•.■    "i-         -'^     '-     «.?  \ 

..Y'*  THfaB/f'RiFdNA'-^-fiCflttl!!?,:  j^.ilo<.^  PeMia».<p-rThjui  w^  a      Collision.  — 

'cumr^offdamaaeby  Uiie  owner,  of  the  Swedish  brig  Oscar  A  brig,  moored 

.,    .  'i     .  t  n-  «    1        .  1      r»     .       1      in  the  liiames, 

IjtgBifeut  phB^meavf^Vfitm  Rtjp&n^  b^Jpnging  to  the  P^ipiajul^r  is  in  mid-day 

-Md  Oriental  Stdakn  Navigation  Company...    The  MU  on  m"  into  by  a 

-behillf  nftlheforei^^wnevj,. alleged  that,  about  3  j^;v^,afi  ^ du^^censed 

'}!ipe38thlFebmiarf)r#.ibe  (iVQtr.was^ lyings OKwed^tq  the  ^lack-  pilot  on  board, 

:.«aU  booy^t  wiwreishe-ihad'hrmight  .jup  ^.  takfl,Jp  b<UM>  Se%ng?nerto 

when  the  Ripon  came  steaming  up  the  Reach  (which  M^»  be  stopped  and 

quite  clear)  at  a  great  pace,  with  the  flood  tide  in  her  fa-  Hd"^hat'the 

-(i«ttK;(tlittt)lilumiraboiit300  yards^fr^om  the  brigj  ^b<e,  pilot  engjqe^,  ;^'^e 

'3O»b«0rd.tlM  auaweft<*rdewd  her^gjnes  tq  bp.^t«i|ppert  *nd  "o^prompS"^ 

riBmcft9td>;i;Udt,i)tbfir»gbN  stopped,  .they  iw^re.i  not , reversed  they  might  have 

««intftiiDnfeiviinullMlBftfir-therOr<ter,  ,WhI  4henSt?a»cir  sIrq^  ^dence^the 

t.thvtflirig/onythriatarlMavd  bodw,  piping,. b09  co^pi4«ra|ile  4a-  engineers  was 

\tu^^  4liBl»'iftheiQ^giROsof,theiR^hadib9enT«vfffa^at['^^^^  thlf^llot 


Mat  97.     OtoftiroeifUiefosd^ii  fvasrgi^ea  4>y1  tfafe«|>ilifln(fi7lfi^  ftt^^MfS^ 
^^       n9tiifOlfiring>{too8l]ineBiiettoiflin  <iteitiiglifirt,o|)ipn|«ii^iti>lifttlii»f 


^  exd^ivi!  w0olcLbavcr.lM^iBilt€id«diir>aiMliiiuii  WainrH«iii^tdto4(UiliMtf 
ly    to    bUme,|giibe  niflier^o£iitfie>(SiyMi  iart))^ 
^  \fierefore,  «ili«QBiofi:  tbe  pUdt,  iniretbytiiDg&^pcUMflrftkv  ^th  tt^flbdA 
were   not  exl  tidt,tdn$t^6i0iimKtmg'lddnhe(\M^nkiBlU^ 
onented.  T^u^iiMrteifiTitheipartr!dfritlie,)i^itb  ifbfl>ftbclh«l  «m8fi^ 

alltoraftioM;^  otben«ei«>^Jbf>r^ichofmrp|^  HtK  liMd'b^ 
br«nght>  tnLcmdoik  fTtibtS<btbjinfp|(m{(ll«rliiJe^ 
bmaing  tee9iii:<Rii]^elod^c:ft  a»aeidettltiiilikl^t«$iit^lft  Mi^^fdH^y 
tiiialiv^itloiitti4AieiriKBr91jaiii[^;  that}  tendkoidiyidn^^iJMU 
ti9b,5th0fiinst»nt(]pk.^didard«'  alBiatk^idUjiuliiiljttt«tiA^ 

tHp^^Hl^iiitt  aiflo^drtidi^iibvrlstiJiWillAelm 

master  consulted  the  pilot  as  to  her  return,  who  stated  (lllilt' 

objection  to  toke  her  back  with  thetflsoc)  Mlt^Mlhettxmk^^ 
vrWhedjjawi«li^)flD«iMf(^ipnvtsitij^«uch  't(ieb^/li»ipi)ol^gtt^e 
diMc^jb^a/QnitiiQavtiiitt  ?/that^  auaooMmg  linMgbn  o^itKip 
ship|pin9iMiBlackirall^<«bft)h0  pafl«igei>iip^nl|efpiiat  g»i«t 
dNrecltflDs.tU  sladbetttjlilbspe^litf  thesvR^om}  ihdr  she^prbw- 
cfc^a^y .  from  itiichi itiaie^ i fiWabe«tvhal^sfiedtib9(froiii  (fiai^i  ttH 
six^  miles  an  hodrr^;  Jthdt  loff r^ihe:  /pwoti  ittfM«iHI)iipj^tip|t 

WigrimrWa  I>ocl^;  J  at  upkdbwa^lvi .  jafk^ 

very  near  together,  some  floating  up  li^iltbi  iiibfllidcv  ^Mn 

steered  in  to  the  Middlesex  shore,  into  wi»ch<|M)tkk(|iHl' 
.,v  /,  i/sU4H)gljr|)  Hitlexi-th^^O$<Hthyna$  GistCbe^n^^J^aiiin^fibeeniMptBe- 
'    ' " ' '  viQui^)  PQilcealf^'ii^pini  vww  <i>y(lii<lo8fai|if//«iid jatfiteilani^i 
tiipeiS)  lan^f  tbAt^>rwM iritii  foo  tUetfiret  timaodeariSKftifa^^ 
up/ wkbiAhft^iidkiitndlmtttMDaoiineiori  th0ijarpfori*«fthit  Ad^ 
Qfaafr;^nf9ll»iMle^ili^t3it(1tar)Mhfrj:yeifeH^  vAidh  rkmrn-wMbr^^ 
to  the  Black  wall  buoy,  and  the  tide  was  carrying  the  barge 
over  towards  her;  that  the  pilot^c^'bMirO^^lltj 
het  (jnurse  isb  a«  to  Aviyfd  fchj?*  biirie/  iiind"j()a^^ 
anO  the  briir,  the 'master  warnmcr  tHe.'^pifet  tbat  "^  ha' would 
bemtp.the  brig,  ,bHt,t)t)^  pilff.t.dAil  W^  ,^4^  .,t][^|^  ^fm^' 
course  ;  that  just  before  the  collision,  the  pilot  orderedubfHT 


I.  I'/ 


^fm4fthonii<io,Jwil^fiirtrad),  rw hidH  itrasfndsoodone /ioiBleci       jITT 

^pmIUl^fl}t^«p9leafDeM  faaMn^jiclebfUjtheikufgevi^iiabetiff  ' 

KiHftp^  M^  «ffettiMll3r}ex||oiitcd4'3«nd  ,tbkk{  hdraloneiWl»  .        > 

^gi«^  «»{l>flwdi1;b«  iS^pMi,  jftthlohtvqre(lhvipaEi^B«ri^£MKL' 
tAQikifim^  «0r]»ii|Qtmfeil>r((iShQcfte|^j9O9n3tber|»ar6od^^ 

tb^,}lQrbi^)dedbrfid  tliot;  fifaraivtte  wxtdeiAi,  (thelmfMtei^vf 
4)^4i^^/fiHl:oi^ib\ietletMUn>  the  GbnupahjnjeaoNMVBtirijrttiM' 

orTWftefibtealidf  ^padbtoiifaakttaTiaffidwvhiteiqg^biio^  19. 

of((biir)rBftia«lfirI^3riUfcnsiie  mstitbpmHai'fbnibimko  »p(Nifltt 
h^i^aDJr(f]aj^itlMa]Clotii;t«ta^  tebnd»rgd«KalaMiUtlmi^|(Vfl<^^ 

P^Hidt)  riar»'fiikiit)jif^4tip.rivbndx-iftfituet8rh«i7irllhito;rb^      > 
ap|Kiri^ndlhB>iwitt  beiaffvitii*88<of  tUiCo(rr<u>H  rn.  r^iiia   <<( 

''iSIisc^^rtfitaflrflMtifiibMMDyitlwinaneiTi^ 

.<i/<^«er)dni}riBw^oiTiy')€h«p  fov/tbe><9k(»^l-u^ilw  qUdlttolif  May  27. 
i%rvKkQliidst^ftciownf»iio6rth«(iRf^ 
allriflbliiEhK'jfiirBieri  toiihskte  out  tbik  «x«mpttod,  nOGOti  ]^OV€f  ^ 
tUl  thdiwhok^Uamb  ri<atlnbQtabU)t#itll6(piM%iid^d9tirij^<' 
UvMbefwih  dBidnr  eiidaicei«lilfiw»'thAt)tAe'>iH)€ld^trdW«i> 

d^Kui  'Hii  y^ni'/ni;)  sr///  obiJ  orfj  bim  ,70ij''  IIi;7//l)r.l8  0(lj  o; 

33^r  ■         "    '    ^"  ^ 

wtou.  -- , , 
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Mat  Sir.  prindpfldly  from  a  defect  in  the  engines.  :  TMe  Wudtn  tsstke^ 
^7^  whedier  the  engines  were  in  order  or  not,  and  no  en^edti 
Bor  even  a  stoker,  has  been  produced*  if  the  Goiart'i«r>ndt 
Mtisfiedy  beyond  all  doubts  that  no  blame  attaches  to-  thii 
master  or  crew^  and  that  the  engines  were  in  perfbct  order, 
we  are  entitled  to  judgment  in  our  ikvoor.  -  .^ 

Harding  and  R.  PhOUmore,  Drs.»  fbr  the  i2^.^The 
pilot  was  in  charge  of  die  vessel,  and  we  have  shewn*  tfaist 
all  his  orders  were  duly  obeyed.     The  *<•  O^orgem 


^r 


'  t 


case. 


SvMuxNo  UP.  Dr.  Lubhinoton  (addresnng  the  Trinity  MaiUrs)y^ 
Gentlemen,  before  I  call  your  attention  to  the  particfitsr 
facts  of  this  case,  it  is  requisite  that  I  should  point-cut  to 
you  what  the  law  on  the  subject,  generally  speaking,  is. 
Law  of  the  The  words  of  the  Act,  6  Geo.  4y  e*  125,  s.  5S,  are  Aese: 
**  No  owner  or  master  of  any  ship  or  vessel  shall  be  answer^ 
able  for  any  loss  or  damage  which  ^idl  happen  from,- or 
by  reason  or  means  of^  any  neglect,  default,  or  incompettooy, 
or  incapacity  of  any  licensed  pilot  acting  in  the  chai^  of 
any  such  ship  or  vessel,  under  or  in  pursuance  of  any  of  the 
provisions  of  this  Act."  Now,  to  relieve  the  vessel  whidi 
has  done  the  damage  fVom  responsibility,  you  must  be  sati^ 
fied  that,  she  having  a  pilot  on  board,  the  damage  was  dofl^ 
by  reason  or  means  of  his  neglect,  default,  incompetency," or 
incapacity.  If  you  are  not  satisfied  of  that,  this  case  does 
not  come  within  the  exception.  I  never,  to  the  best  of  my 
knowledge,  have  held,  on  any  previous  occasion,  any  dbc- 
trine  in  the  slightest  degree  inconsistent  with  that  which  I 
am  now  laying  down, — namely,  that,  to  exempt  the  Own- 
ers, the  fault  must  be  solely  and  exclusively  that  of  (be 
pilot,  not  shared  in  by  the  master  or  crew.  Dr.  Hanfii^ 
cited  the  case  of  The  "  GeorgeJ*  That  was  a  very  pecu- 
liar case,  but  it  does  not  appear  to  me  in  any  degree  tS 
conflict  with  the  observations  I  am  now  addressing  to  yoiu 
I  was  assisted  in  that  case  by  Captain  Hayman  and  Catotkhi^ 
Probyn,  and  the  defence  was  put  upon  two  grounds  :  'fifs^ 
that  the  night  was  so  extremely  dark,  and  the  wind  ii6 
strong,  that  the  accident  was  unavoidable ;  secondly,  thai 

*  4  Notes  of  Ca.  161. 


tl^^^nar«.,Wif!  ^iiqiDpMi>Civ>m  r^|)Qii0ib»Uty«/i  I;  puiiito 

UviV  Jiow6V€P;gQod  ^ilcHnk-oQC  nigt^t  hajveibaenokopfe^^tbi 
afif|i4?ntt>f4l«^9<9^table;».tOCr^^  proper  lodbHM 

had  been  kept,  it  «Mgb^  9Pt  l^¥«i  l)€iej|.A|r^ed;.,;TheiiTv»r 
Qi(XM^aUff«V  W4fie  ]Pf  ,qffmoTK^i^M.^  pilot. diileittKeiUj^ly 
^ffyig^iaibmpgjngjjtbt'VefiMr  )n..^  did>  iati) 

King's  Acm4><tJI»fpcAm  I  fwWitWliTlio|l4.lh<>  awneirsiBe* 
sponsible  on  that  ground ;  and  with  regard  to  the  question 
of. proper  }oob-o«t»  -;thei:e  being  a-di^ficienoy  .^i  ^vid^nea  Ton 
ti^  9Pm\f  I  dismi«KKiitb«ow««r^;.  3ut  that  j  does,  not  jn 
^hie;^igbtej|t  degree  milil^ta  gainst  the^  doctrine  I  lay,  down 
to  you,  th^tija  party^icbacged  witili  d4»ing  d^uaagei  in  ordeip 
to  e^x^o^pt  bitntelf 'firpoi  :re4pQPsibiUty,  mast  shew  that  be 
fi[^]^,9vith|p  t^55Mi  9^ctiQ)9  pf  rthe,  A^t|.  and  that  the  ch*- 
ipag^ff^vse  fpfjOi  th/amiscoftdoct  of.  the  pilot  alone. .  Bejp)g 
a9i.  fl^,iW«^i\.l  .fball  have  tgi  put  to  you  ja  U^ia :  ;.iyJ^|)^^ 
tl^e.^l^a jf  p^y;^*  to  bftv^  been  owii^ .j^ldy^dtexr. 

i»ly,{qfrtlfepjl<35^^  .^f  ft  19  proved  tha^tb^^iicoHisiftp  ju^^ 
«^}y  arv^fl^ufiiiyely.&oiQ  the  def^ulft  of  the.  pilot,  th^fy,^i^j 
oyrx^r^  inuat.b^.fYOYferi^Wdi  |;mt  Jf  yqa  ar^.oot;  sati^fi^.qf; 

tft^t  f4cV  Ith^Rtfee  o^p^  mu9t.t#Jce  ;tl?fi'p;c4i>W'^y  rf^-PW^7l 
liiUiy;.,^bpy.f^  npti.fajl,  wjlj^iptlwipjcivilpge  of  the,^9t  if 
P*^lwjneAh  aiid,,<^Tu:^Qt.clf^^  .     .     .    ,...   ,,,...1  tor. 

;.,'i:tie,  f^MlQf  .this  aiap..4re.the#^:  the  Oscc^  w»?,ilj^jijg  The  facts. 
iP9Qf^,(#  P|apiy¥^.^^n4.  S!»  pther  vessel  wa^  »>t^ep«W^ 
cq^|^lg.^p  ufldei:  the,chf(rge  pf  ^^.pjtot.    f,  do  npt;  BHt'*!»fi: 
^W^^trM^  X^4*i:??*^PJW.^1?®  Jf^VJ?'P^{aVW.,froi)[^.th^fau\t^ 

TW^  lyfW  PPOrS^^^tpidd^y,.  anji.fo  pyt  ^^giieftjo^.to^yf^y. 

WMXt  qumtion^     How  did  the  accident  arise?     Frim4, 
JSvd€»  UiPliidnt  be  sufficient  to  answer,  that  it  arose  n-om  the 
detanlt  at*  the  pilots  as  the  vessel  was  m  his  charge.    But  it 
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Mat  27.     Is  allied  that  it  was  not  the  fault  of  the  pilots  but^C  the 
^T""        machinery,  or  of  the  persons  who  worked  the  machinery.   If 
it  was  the  fault  of  the  machinery!  in  that  case  the  owners 
are  responsible. 
Evidence.  With  respect  to  the  evidence  in  this  case,  it  does  no^ 

exactly  come  forth  with  that  clearness  which  the  Court 
would  desire ;  but  you  know  from  experience  how  seldqqi 
we  do  get  evidence  in  a  shape  that  will  lead  to  a  aatis&ctory 
judgment.  The  first  question  that  strikes  me  isi  how  comes 
it  that  the  engineers  are  not  examined  ?  It  is  stated  in  the 
Act»  that  orders  were  given  for  reversing  the  engines,  ^'  but 
which  they  were  not,  owing  either  to  some  defect  in  the  en* 
gines  themselves,  or  to  the  want  of  prompt  obedience  to  such 
order  on  the  part  of  the  engineers  or  others  in  the  service 
and  employ  of  the  owners  of  the  steam-vesseL"  Wh}*  surely, 
when  such  an  averment  was  made^  the  only  persons  compe- 
tent to  give  the  best  evidence  upon  the  point  were  the  engi- 
neers, who  received  the  orders.  They  could  have  said  whe- 
ther the  engines  were  capable  of  being  stopped  with  due 
promptitude ;  whether  they  executed  the  order,  but  that 
there  was  an  impediment,  and  they  could  not  make  the 
engines  act ;  or,  on  the  other  hand,  that  there  was  no  diffi- 
culty^ and  that  the  order  was  executed  and  the  engines  were 
instantly  stopped.  But  how  does  the  matter  stand  ?  We 
actually  have  no  evidence  from  any  person  oti  board  the 
Ripan  which  throws  any  light  upon  this  question  at  all ;  for 
all  that  the  Captain  says  is,  '<  that  he  heard  the  pilot  order 
the  engines  to  be  stopped  and  reversed,  and  heard  the  map 
stationed  on  deck,  to  convey  such  orders  to  the  engineer  in 
the  engine-room  below,  deliver  such  orders,  which  weit 
immediately  attended  to,  and  the  engines  were  stopped  apd 
reversed,  which  can  be  done  in  a  minute  and  a  balf,  and 
was  done  as  soon  as  possible."  That  is  all :  but  that  is  not 
satisfactory,  for  though  no  doubt  the  master  speaks  to  jthe 
best  of  his  knowledge  and  belief,  the  master  does  not  sti^te 
the  particular  order,  and  the  condition  of  the  engines  at  the 
ipoment:  no  one  except  the  engineer  could  speak  with  pro? 
dsion  to  these  particular  facts.  I  am  bound  to  say,  with 
regard  to  the  affidavit  of  the  pilot,  that  we  must  \Qck  st  it 
with  a  considerable  degree  of  scrutiny,  because  he  swears 
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to  exonierate  himself  from  blame,  and  in  such  a  case  a  person  Mat  27. 
iHW  always  endeavour  to  go  as  far  as  he  can  to  relieve  him«  a^^ 
s^lf  from  penal  consequences.  He  swears  that  he  did  give 
the  order  in  time,  but  that,  from  some  cause  unknown  to 
him/  the  engines  were  not  reversed  as  soon  as  the  orders 
were  given,  and  consequently  not  in '  time  to  prevent  the 
dartiage.  Now  this  evidence,  it  is  said,  is  inconsistent  with 
that  bf  George  Rooke  and  James  Tyler,  watermen,  and 
others  on  board  the  Osdar.  I  am'  bound  to  make  the  obser« 
vation,  that  I  see  no  discrepancy  in  the  evidence  at  all; 
looking  at  the  facts  of  the  case  and  the  ordinary  mode  in 
which  evidence  Is  given  by  persons  seeing  such  an  accident, 
as  to  the  precise  instant  of  time, — whether  the  paddle-wheels 
turned  backward  or  not  at  a  particular  moment, — as  to 
these  matters,  witnesses  will  always  vary  one  way  or  the 
other:  and,  as  to  any  discrepancy  that  would  throw  dis- 
credit on  the  evidence,  I  think  there  is  none.  The  question  Question, 
is,  whether  the  engines  were  reversed  in  sufficient  time  to 
have  an  effect  upon  the  vessel,  and  did  turn  her  backwards 
in  time.  The  question  I  put  to  you  is,  whether  the  collision 
was  caused  solely  and  exclusively  by  the  neglect  of  the 
pHot? 

Captain  Wellbank. — I  am  not  prepared  to  say  that  OrmioK, 
the  collision  arose  from  the  neglect  or  any  particular  fault  of 
the  pilot.  It  was  flood  tide,  and  the  engines  ought  to  have 
been  stopped  in  good  time :  300  yards  at  one  time  of  the 
tide  might  have  been  sufficient,  nearly  at  the  top  of  high 
water ;  bat  at  the  full  flow  of  the  tide  it  would  not  be  suf- 
fident*  Considering  the  dexterous  manner  in  which  steam« 
vessels  are  managed  in  the  river,  it  might  be  in  some  cases ; 
one  vessel  may  be  more  manageable  than  another,  and  a  small 
vessel  acts  more  quickly,  and  will  answer  the  engine  more 
resdilyf  than  a  larger  vessel  will  do.  I  do  not  think,  there- 
f&t^p  that  it  was  entirely  the  fault  of  the  pilot ;  and  it  does 
-not  appear  that  the  engines  were  reversed  so  promptly  as 
ttof  might  have  been.  I  do  not  think  the  pilot  was  entirely 
ibCiult. 

Pbr  Curiam. — You  are  of  opinion  that  the  engines  were 
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Sat  €7.  not  rtv^tned  with  the  pronptitttde  that  ooght  to  hxte  been 
ifkpected ;  that  some  blame  attaches  to  the  pilot,  but  that  he 
is  hot  solely  and  exclusively  in  fault  ? 

Captain  Wellbank. — Just  so ;  a  good  deal  would  de* 
pend  upon  the  state  of  the  tide ;  if  the  tide  had  been  slacki 
she  would  have  moved  much  more  rapidly* 
'  Psb  Curiam.— >Then  I  nnderstiaid  your  opinion  to  be 
this  :  that  the  collision  arose  from  the  default  of  sonie  perw 
son  or  persons  on  boi^rd  the  Rip(m,  but  that-it  did  not  arise 
iVom  the  fault  of  the  pilot  exclusively  ? 

Captain  Wsllbank. — It  did  not. 

Judgment.  Pkr  Curiam. — I  must  pronounce  for  the  damage. 

Proctors : — Rothery,  for  the  Oican  Middkion,  for  the  /ftpon. 


^nd  Sess.  JuNE  3. 

Articles  The  Office  op  the  Judge  promoted  bv  Preeland 

^^"'^ubUcW^^  ^•^  •  proceeding,   tinder  the 

reading  the      Clergy  Discipline  Act,  against  the  Rev.  John  Mason  Nedf» 

fhTchurchf  ^^^^>  *  P"^^  ^"  ^^^y  ^'<*«"»  o^  Sackville  College,  in  the 
preaching,  and  parish  of  East  Grinstead^  Sussex^  the  Gitationi  by  Letters  oi 
fhr'noT""^.  ^^^"^'^  fr^*»  the  Bishop  of  Chichester,  calling  upon  him  to 
craroent,  in  an  answer  for  having  oflended  against  the  laws  Ecclesiastical  by 
unconsecrated  py|,i|^.]y  |,^^jng  pyi^yg„^  preaching,  and  adnHinistering  llie 

the  license,  and  Holy  Sacrament  in  an  nnconsecrated  building,  called  SimI^ 

against  the  in.^^le  Chapel,  without  any  license  or  authority  for  so>doiiiJ6 
junction,  of  the  ^       .    .1.    •   .        .-         ^  •   vi  :*-•         i^  i.«    j*t 

Bishop  of  the  an<l  contrary  to  the  injunction  oi*  inhibition  of  his  dioeesaii; 

diocese,— sus-jt  the  promotion  of  Mr.  James  Bennett  FreelaOd>  ofOM- 
tamed.       Sen-    i^    . 
tence,  monition  Cnester. 

to  abstain. --  The  Articles  alleged  that>  notwithsUnding  the  mhibitian 
public"  reading  °^  ^^®  Bishop  of  Chichester,  dated  the  8th  May,  1847,  Mr. 
of  the  prayers.   Neale,  on  Sunday,  the  9th  May,  and  on  each  succeeding 
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day,  cvntinucd  publicly  to  read  prayers  (according  to  the      Jun& 
Book  of  Conuaofi  Pirayer)  in  the  aToresaid  cbapel ;  on  the    j\Z^^ 
16th  May  and  other  days,  preached,  and  on  the  ISth  May       i^Me. 
aBd  other  days,  administered  the  Holy  Sacrament,  according 
to  the  rites  and  ceremonies  of  the  Church  of  £ngland« 
therein ;  and  that,  on  the  29th  September  <being  the  Feaft 
of  St.  Michael)^  when  he  pubticly  read  prayers,  preached, 
and  administered  the  .H<dy  Sacrament,  there  were,  present 
with  him,  acting,  and-assisting,  and  partaking  of  the.  Holy 
Sacrament,  three  ministers  in  Hdy  Orders  of  the  Church  of 
England,  or  persons  officiating  as  such,  in  no,  way  whatso- 
ever attached  to  or  connected  with  Sackville  College,  in  or 
adjoining  which  College  Sackville  Chapel  is  situated. 

AddamSi  Dr.,  for  the  Promoter. — It  is  admitted  by  Mr.  Akoouent. 
Neale  that  he  was  inhibited  by  the  Bishop,  and  that  he 
nevertheless  continued  to  perform  divine  offices  in  this 
building;  but  it  appears  from  the  interrogatories  that  he 
justifies  this  conduct,  because  it  was  not  done  **  publicly," 
and  I  presume  that,  being  the  Warden  of  Sackville  College, 
he  means  to  shelter  himself  by  alleging  that  he  acted  under 
the  directions' of  tbe>Stotisbea  on  Charter  of  the  Collie. 
[PfR  Curiam. — Why  was  not  the  Charter  regularly  pleaded 
in  defence  ?  Sir  John  Dodson, — I  am  not  going  to  rely  upon 
the  Charter,  on  belialf .  of  Mr.  Neale.  Per  Curiam,.— iBut 
aU  the  interrogatories  go  upon  the  supposition  of  there  being 
a  Charter,  and  of  what  the  Warden  of  the  College  is  bound 
to  do  under  the  Charter.  I  do  not  know  that  there  is  such 
••  place  as  Sackville  College.  I  should  like  to  have  known 
ia  a  regalar  manner  what  this  College  is.]  If  the  persons 
who  attended  the  chapel  were  the  immediate  servants  and 
fiCmily  -of  Mr.  Neale,  I  admit  that  there  was  no  ."  public" 
inegformanise  of  divine  service ;  but  if  the  persons  calling 
.tjieniselves  <<  collegians"  are  not  of  his  family,  he  has 
oCsDded  against  the  71st  Canon*  The  evidence,  however^ 
Jirjifs  that  others  besides  collegians  attended  the  chapel. 
The  charge  against  Mr.  Neale  is,  not  merely  reading  pray- 
icm  bat  publicly  officiating,  qud  clergyman,  not  only  without^ 
VM  in< defiance  of,  the  authority  of  the  Bishop;  and  this  is 
/ttlly.  proved. 
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Jwn  X  A.  PkUUmore,  Dr^  od  the  nme  sde«— If  tlir  general  Uw 

P  r7~«  if  eorrecU  J  lidd  down  hj  thu  Ccmrt  in  Barmet  t.  Skore,^  no 
CMe  can  be  clearer  than  this.  CHed  Bhri  r.  Rodbbni,! 
and  Hodgmm  ▼.  DilbNi.t 

i9i^  /.  Dodfcm,  Q.A^  for  Bfr.  NealCi. — ^Tbe  qnesdoo  is, 
whether  this  gentleman  has  ^^pafaBdj"  officiated  in  this 
nneonsecrated  place  contrary  to  the  Bishop's  injnncdon* 
That  injunction  would  not  prevent  a  dergyman's  reading 
prayers  in  his  own  famfly,  and  Mr.  Neale  has  read  prayen 
and  preached  to  the  inmates  of  the  house  where  he  resides. 
Tliis  is  different  from  the  case  of  Bomef  ▼.  Short;  diere Mr. 
Shore  performed  divine  offices  openly  and  publidy  in  a 
diapel  in  the  town  where  all  persons  who  chose  might  come, 
whereas  Mr.  Neale  officiated  only  in  this  CoU^e,  where  he 
himself  resides.  It  is  widely  different,  too,  from  Corr  v. 
Marshy^  where  the  chapel  was  open  to  all  who  chose  to  pay. 
Mr.  Neale  might,  and  it  is  proved  he  did,  tarn  strangers  out 
of  the  chapeL  Jenner,  one  of  the  collegians,  says  that  he 
recollects  persons  being  tamed  out,  and  that  Mr.  Neale  **  has 
given  strict  orders  that  strangers  should  not  be  permitted  to 
attend  the  chapel.'*  Other  witnesses  say  the  same.  With 
respect  to  the  administering  the  Holy  Sacrament,  I  do  not 
contend  that  he  had  a  right  to  do  this ;  I  think  it  would 
have  been  better  omitted ;  but  as  to  reading  prayers,  that  is 
no  offence.  I  do  not  justify  his  doing  so  against  the  injunc- 
tion of  the  Bishop  ;  but  that  injunction  was  not  to  extend 
to  a  clergyman's  reading  prayers  to  his  own  family. 

Bay  fir d.  Dr.,  on  the  same  side. — The  71st  Canon  mast 
be  taken  with  some  qualification.  What  it  meant  to  pro- 
hibit was  the  assembling  of  persons  to  a  public  service,  and 
keeping  them  from  church.  Lyndwood.||  The  Court  has 
laid  down,  in  Barnes  v.  Shore^  what  is  a  public  reading,^ 
"  a  reading  to  persons  in  a  church  or  chapel  where  strangers 
are  admitted."  Here  all  persons  living  in  the  neighbour- 
hood understood  that  they  were  not  to  go  to  the  chapel, 
except  by  leave  of  Mr.  Neale,  and  Weller,   one  of  the 

*  4  Notes  of  Ca.  617.  t  4.  Notes  of  Ca.  85,  534. 
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collegians^  sayt  the  College  and  chapel  are  ''all  under  the      Jonx  a 
same  roof."     The  preceding  Warden  of  the  College  was    predMui  v 
a  layman,  and  he  read  prayers.     [^iV  J.  i>od!roii«p— Prayers        Neah. 
are  read  before  this  Court  the  first  day  of  every  Term  :  this 
is  an  unconsecrated  place*    Addams, — If  they  were  read 
here  by  a  clergyman  whom  the  Bishop  had  expressly  prohi^ 
bited,  it  would  be  an  Ecclesiastical  offence.] 

Sir  H.  Jenmsr  Fust. — This  is  a  question  not  confined  Jodqmsmt. 
to  Sackville  College^  but  of  general  importance,-i— namely^ 
how  far  a  clergyman  of  the  Church  of  England  is  at  liberty 
to  perform  Divine  Service  without  the  license  of  the  Bishop, 
and  not  only  so,  but  contrary  to  his  injunction.  I  should 
like  to  have  some  authority  upon  which  the  Court  could  rely 
for  saying  that  any  clergyman  has  a  right  to  perform  the 
services  of  the  Church,  except  to  his  own  family,  or  in  his 
own  church,  without  license  of  the  Bishop.  The  general  The  law. 
law  is  so,  that  a  clergyman  in  Holy  Orders  of  the  Church  of 
England  cannot  officiate  in  the  parish  of  an  incumbent  with- 
out the  consent  of  the  incumbent  and  the  license  of  the 
Bishop.  It  was  so  laid  down  in  Carr  v.  Marsh.*  The 
question  is>  whether  the  inmates  of  the  College  form  a  pri- 
vate family  or  not,  and  I  cannot  say  that  they  do  form  a 
family  establishment.  There  is  something  in  this  case  be- 
hind what  appears  on  the  face  of  the  papers,  and  I  collect  this 
from  an  interrogatory  addressed  to  Miss  Bower,  as  to  the 
sentiments  of  the  inhabitants  of  East  Grinstead,  which  she 
answers  to  this  effect :  *^  The  parish  of  East  Grinstead  is 
composed  of  two  parties,  the  High  and  the  Low  Church 
party>  as  they  are  named :  amongst  the  former,  the  cha- 
racter of  the  Ministrant  stands  very  high,  I  believe ;  by 
them»  I  believe,  he  is  highly  esteemed  ;  by  the  Lontr  Church 
party  he  is,  I  believe,  equally  disliked.  By  the  poor  gene- 
raUjy  and  by  all  but  the  Low  Church  party,  he  is,  I  believe, 
very,  highly  esteemed;  more  so,  I  should  say,  than  any 
ot)ier  person  in  the  parish."  So  that  there  is  a  dispute  or 
difference  in  religious  opinions  in  this  parish,  and  Mr.  Neale 

*  2  Phill.  2a3.    - 
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ifl^igh^y  estaemed  b j  ooe  frf  tlje  putiea  and  ,^,1^'^jfi 
flialike  ta  the  other. 

,1  coniess  tlinC  tlie  "^Ist  Canon  appears  to  ma  to  be  condU'i 
sivp  on  tlie  point  in  que  tion  "  No  nnnister  shall  preach,^ 
ailtniniat£T  the  IIol^  Loinmumon  in  any  pn\ai£  hoiuq,  efj^ 
c^pt  it  be  in.  times  of  necessity  \(;  provided,  tfiatlioiu^ 
^  here  reputed  tur  private  houses  ^sbeiein  are  dq  ehfipe(« 
(|pdic;ilcd,  and  allowed  by  the  EcclniiHtn-il  Law  of^th^s 
re^ui."  Has  tliia  Coltfge  any  chipcl  dedn-ited.  and 
^l|9wed  by  the  Eccleaiasticjil  Liws  of  this  re^lm  ;"  )>^'r"fi 
proof  is  there  of  this?  Mr  Nedle  il  la  aiid  i^  ipponit^d 
.1  ■^Varden  of  this  College  and  bj  the  terms  of  tlje  Cb^r^sr, 
f^e  Warden  is  obliged  to  read  prayers  to  the  inmite^  of  tn^ 
College, morning  and  eienmg.  \\  lij  the  Court  was  not  to 
B^  the  foundation  of  the  College ;  why  it  is  not  to  have 
before  it,  jn  tiie  usual  course  of  pleading,*  the  Charter  and 
tjie  Statutes  umier  which  Mr.  Neale  shelters  himself,  "ard 
claims  a  right  to  officiate  in  spite  of  the  Bishop,  I  caiinof 
qoji^ecture.  The,  other  party  could  not  plead  thent,  abil 
ifobody  unconnected  with  the  College  and  w  iih  the  office  ff 
^H^^rden  of  the  College  can  be  acquaiuted  niih  ihi'in,  aj^ 
the  Court  wants  to  see  them  properly  .ippfin  on  the  f:ice_of 
tjhe  proceedings.  What  are  the  facts?  Twice  a  day  N^. 
Npalfl  ^eiids  prayers  to  (it  is  said)  the  inmates  of  tjie  '(^o\- 
lege,  and  they  are  said  to  be  a  private  family.  Surely  the 
inmates  of  thifi  College  cannot  be  said  to  be  a  private  familv, 
a  household,  although  in  one  sen^e  they  may  be  said  to  be 
living  under  the  same  roof;  tbey  have  separate  apartmeflU, 
apd,  1  presume,  a  common  dimng-table ;  but  that  will  iiol 
.constitute  tliem  a  priyate  family,  so  as  to  justify  this  gcn- 
llei\]an  in  reading  the  prayers  to  tliLiu  iu  the  chapel  .ni  a 
private  family.  I  agree  that  if  this  Ud  been  n  reading 
of  the  prayers  to  his  private  family  .'^nd  his  oiyn  house- 
hold, be  might  do  so  without  offence.  Il  is  &aid  that  It  ins 
confined  to  the  collegians;  but  it  liM  not  been  so  coii£neJ, 
'for   on   some  occasions   other,  were  allowtd  to  attend;  tli'e 

•*<  DuriDg  the  ArffnaMti  Ibe  CiaiUr-wwd  laHJeffi|iA>lli*iQifadJ*i 
tlMbtbalfi>rMr.  Ncalai  but  ttiaCoiUf  d«^jl)e4.ii)n>MtNf|^  wAlV 
. opt rcBularly  pleaded.  ,.      ,,    ,.     .„,.,.,„,,,,,  -....i,,,., 
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visitors  were  certainly   not  very  numeroud,  but  on  some      June  3. 
occasions  other  persons  did  attend,  and  under  what  pre-     Pr^iiand  v 
teiice  ?     Only,  that  they  came  to  drink  tea  with  Mr.  and        lieale. 
Mrs.  Neale^  and,  therefore,  they  were  "  strangers  within 
his  gate.'*    Was  not  their  coming  to  tea  a  mere  pretence  for 
going  to  the  chapel  ?     In  my  opinion  it  was.    But  this  gen* 
tieman  administers  the  Holy  Sacrament  three  Sundays  in 
every  month  (on  the  other  Sunday  it  is  administered  at  the 
parish  church),  and  he  reads  the  Litany  on  other  occasions* 
and  it  is  said  this  is  only  a  private  reading,  and  not  a  public 
reading.    In  the  case  of  Barnes  \.  Shore,  the  Court  asked      What  is  a 
what  constituted  a  congregation,  and  observed  that  "  where  P"*^"^  reading. 
two  or  three  are  gathered  together"  there  is  a  congregation ; 
and  so  I  say  here,  where  two  or  three  were  assembled  toge- 
ther,  who  did  not  form  part  of  the  family,  there  was  a  con- 
gregation, and  the  reading  of  the  prayers  of  the  Church  to 
them  was  a  public  reading.    And  not  only  so,  but  this  gen- 
tleman is  in  the  habit  of  preaching  and  administering  the 
Holy  Sacrament,  and  upon  one  occasion  he  was  assisted  by 
three  clergymen  for  this  small  congregation.     I  say  that  an 
Ecclesiastical  offence  has  been  committed  by  reading  the 
prayers  of  the  Church,  and  preaching  and  administering  the 
Sacrament,  in  this  chapel,  to  the  persons  there  assembled, 
and  although  it  may  have  been  the  intention  of  the  Charter 
to  confine  the  reading  of  the  prayers  to  the  College  inmates 
and  servants,  it  was  not  in  fact  so  confined,  Mr.  Neale  hav- 
ing taken  upon  himself  to  permit  other  persons  to  be  pre- 
gent,  on  the  pretence  of  their  being  on  a  visit  to  the  Warden, 
coming  to  tea,  not  a  part  of  his  own  household,  for  persons 
merely  stopping  with  him  have  no  right  to  be  so  called.    Is 
tfaia  not  a  public  reading  in  the  chapel,  and  is  it  not  an 
Eodesiastical  offence  to  do  so  without  the  license,  and  even 
flgainat  the  positive  injunction,  of  the  Bishop  ?    What  are 
fbe  inotives  of  the  Bishop  for  this  proceeding  I  know  not ; 
imt  I  have  no  doubt  he  is  perfectly  justified.    Something 
n^;ht  have  turned  upon  the  Charter  and  the  Statutes,  by 
wUdif  it  18  saidy  the  Warden  is  compelled  to  perform  these 
dntfes,  if  they  had  been  produced.    It  is  said  that  the  im- 
mediate predecessor  of  Mr.  Neale  was  a  laymani  and  that  he 
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JvNK  3;       read  praydrs' twice  a  week,  in  bbedience  td  the  Statutes ;  he 
Pret^dt     ^^  not,  however,  administer  the  Sacrament;  nor  did  he 
Nealg.        preachy  so  far  as  I  am  aware. 

I  am  of  opinion  that  Mr.  Neale  has  been  proved  to  be 

The  offence  gtrilty  of  the  charge  imputed  to  him,  of  publicly  reading 

proved.  ^  prayers  of  the  Church  in  this  unconseerated  place,  df 

preaching  and  administering  the  Holy  Sacramen/t,  not  only 

without  the  Ncen^e,  but  agairfst  the  ^itive  pr^biddn,  of 

the  Bishop,  and  that  he  is  liable  ibr  so  doing  to  Bcdesiil^ 

cal  censure.    I  have  no  doubt  that  the  case  h'aii  beeti  broughft 

before  this  Court  in  order  to  have  its  opinion,  and  therefore 

the  Court  will  be  satisfied  >wifh  monishing  htm  t^  abstain 

Mm  ofltemlitig  in  the  B^toMs  manner  in  tavttte*  -  Ai^e^dhigly) 

Party  monish- 1 monish  Mr.  Neale  t6  abstain  frolm  perfortkiittg  DiV4ne  oflkes 

ed  to  abstain,    j^.^j^  chapel,  or  elsewhere  in  the  diocese,  without  thellooM 

olr  afathMity  of  the  Bishop,  and  I  must  condemn  Mr^tNemle 

itl>  thid  coM  of  these  proceedings. 

Proctori :  ^Bathurti,  for  the  Pronooter ;  WUU,  for  the  party  cited. 

•  i<-     if-  ■  ,        .  .' 
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In    a    cause       TiBLH  OPFfCB   OP  TB^  JtTDOB   FROHOTSl)    HY  BR06kSS, 

tJ^l^i^I?!  THE  Younger,  v.  Cresswbll.— i*c/  m  Pe/ftttMi.— This  was 

motea  against  a  '  .  *»        »• 

clerk,  who  was  oHginally  a  proceeding  by  Articles  against  the  Rer.  Henry 

suspended  for  OcssWell,  Vicar  of  Creed  St.  Michael,  Somerset  fbr  quar- 
a  certain  term,        ,  ,      ,  '^  i 

and  condemn-  relling,  swearing,  and  intoxication,  and  the  Court^  held 

ed  in  the  (i2th  February,  1846)  that  the  Articles  were  suflSdently 
costs,  payment  • '  /  ^  "^ 

of  which  had  proved,   and   sentenced  him   to  suspension    for    eighteen 

not   been    re- months,   condemning  him   in  the  costs.     The  costs  were 

covered  at  the  * 

expiration     of  taxed,  on  the  10th  March,  1846,  at  £581 ;  a  Monition  f&t 

tjie  term ;  the  pajrtnent  of  them  issued  on  the  26th,  and  littempts  were 
it  relaxed  the  inade  to  serve  it  upon  Mr.  Cresswell  without  success.  '  On 
suspension,  re-  the  18th  April,  1846,  Mr.  Brookes,  the  Promoter,  died,  aiid 
miss  the  party  ^^  ^^^  ^^^^  ^^S*  administration  of  his  efllects  was  granted 
until  the  cosu  to  Elizabeth  Hawkes,  but  no  farther  measures  were'tsken 

uTAVA  nnid     And  «^ 

decreedaMoni-  ^  enforce  the  payment  of  the  costs  (the  Bishop  of  the  dic- 
tion to  enforce  cese  having  died  in  the  mean  time)  until  the  9th  September, 
the  payment. 

*  4  Notes  of  Ca.  4^. 
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1847^  when  the  period  of  suspension  expired,  and  upon  the      Jons  3l 
next  Court-day,  application  was  made,   on  behalf  of  Mr.     js^^^  y 
Cresswell,  for  the  relaxation  of  the  suspensioui  which  w«a      CrtamtU, 
opposed,  on  the  part  oi  Mrs.  Hawkes,  on  the  ground  that 
the  costs  (part  of  the  sentence)  remained  unpaid.  The  ques- 
tion was  debated,  and  the  Court"*"  overruled  the  objectioii»   181>7. 
holding  that  Mr.  Cressweli  was  entitled  to  have  the  auspen*  ^^^' 
aion  relaxed ;  but,  retaining  him  before  the  Courts  deereed 
a  Monition  to  shew  cause  why  the  costs  should  not  be  paid 
to  the  administratrix. 

Addams,  Dr.,  for  Mr.  Cress  well.— <The  other  p«rtyi»in  184a 
laches;  the  delay,  which  was  a  hardship  to  Mr.  Gresswdlt  ¥^^  ^' 
should  indispose  the  Court  to  enforce  the  payment  of  the 
coats,  even  if  the  party  now  applying  had  a  persona. skmdk 
But  the  Court  knows  nothing  of  her ;  nor  does  it:  apj^ar 
that  this  is  a  bond  Jide  proceeding  on  her  part ;  thatj  «be  is 
really  this  money  out  of  pocket.  The  suit  abated  at  <  the 
death  of  Mr.  Brookes,  and  should  have  been  revived. 

Sir  J(jhn  Dodson,  Q.  A.,  and  Haggard,  Dr.,  for  the  admi- 
nistratrix.— ^The  delay  is  sufficiently  accounted  for  by  the 
evasion  of  the  process  of  the  Court  by  Mr.  Cresswell^  and 
by  the  death  of  both  the  Promoter  and  the  Bishop.  A. revi- 
val of  the  suit  was  unnecessary ;  Mrs.  Hawkes,  as  tl^e  re- 
presentative of  Mr.  Brookes,  is  liable  for  the  costs^  and  ha# 
the  same  right  he  possessed  of  enforcing  their  payment^  aa 
part  of  the  sentence. 

Sib  H.  Jbnnbr  Fust. — It  has  been  argued  that  the  June  3. 
delay  in  enforcing  the  payment  of  these  costs  is  a  hardship  Judguikt. 
upon  Mr.  Gresswell,  and  that  he  has  been  prejudiced 
thereby ;  but  it  appears  to  me  that  this  is  no  just  ground  of 
complaint.  In  the  first  instance,  if  there  waa  any  reason^  for 
complaint,  it  was  the  too  great  activity  of  the  Prompter^  XOi 
taxing  the  costs  on  the  10th  March,  and  five  attempts  were 
ipade  to  serve  the  Monition  on  Mr.  Cresswell  before  .the 
16th  April.  I  do  not  consider  the  question  whether  he 
attempted  to  evade  the  service  of  the  Monition  or  not;  but 

*  6  Notes  of  Ca.  5'i4. 


JuME  3.       there  was  certainly  no  want  of  activity  on  the  part  of  the 
D  "T"         Promoter,  in  the  earlier  stage  of  the  proceedings,  to  obtain 
oZ^'     the  cosK^^M  A2^m1feM^(»Sin%fif«|l^l<^rocured 
■^  i^^,i^        administration  of  the  effect&p/  Jtfr.  Brookes,  no  further  mea- 
sures were  taken ;  but  the  question  is^  whether  the  delay, 
in j>ur..nui       -wKidi  e^Wt* ik>t beiitlfildi<H^ ^  MrwOl-AsweD,!  'wtio h^as 

'Inl'ilo "/  ^ //!  "<«*t%tWaffeii^aiiyi|9(itHotf4hii=kl«*  iifc mkfibpi^lstf  aohw- 
'i>{  {':•  m[:  nient  to  Mr.  Cresswell,  whoy^il^iiidy'^  bntJo^  llm^w^ 
"^^t^JlM  <i#««tt>'Mtim(ili^Wel^lbade«iy^rv»4ito  witb^^foeaioillBon, 


';^lboi -'%•'.{'''  '^'^  ^^^^^'I^  ^  4:imiii(si»hde  i#lii(»ri.cftifnMidi6(ctkFti*MM- 

'^Tr^^riiii^oir  ^^ft4*4ie)aMegM^4hifi  httrtnii(]^d'^tUm^iiieiwiUibit)etltillU 
"" riV  n^^^n  fi'; ^  ^*^  fc«r(dSsfiii«^A;^^  Bwt  fittir|M>'ta^  M(ttiiitit|iivl8^<a^taiJ 
yi^'vriotv''''Vr' 'JI^9W«;^«hM^  ato^fioiplfo^^e  bmefiUaifi^fr. 

10  Y^^'i  r  "SrcMfk^s  <i8t^t«,  lirtfiib^  sbM  ^ei<-petii»n'}o  WbiMivihe 
Kr'i'r '..''!,Mrr-  ""l^cNtf  flf>thi«JS»^  '>fti«Ml^^tliM'itlK^sa{«iM)Mdfi93Oi0idWft 
i^j}ij  0..  '^  -nrfcMtv^BrcMlteiv  Inappt^heod'tfabtpfMe  payrimliiBlIjae 
i)iio«i' ','rf"^^^);/(  ^*-^^t»b»<ti|f'part*i#tlie^sentwicej  Mr. -Gt«8i<ii^>it<bqand  to 
.riiiw  ba..:v..jfi  FtAD^yJiiyi  aAd'^id)  Attt<^l»  4l«0eMarf  %  tt>  ha^ei-'aopurtj^lbMre 

e9i]diu>  f4)r€hc^^d9m,^^H^fh«A4i^»«KIIM  fawdtMc^wteoaign^jwii; 
«QtMii  I  (ftmP)>f '^Mbit  ttec^thlb)  itf>tlo  gt«MiidhfrilyiME^^ 

Objection  ^'^Therefbro,  I  d^)e«*rule'^thtt'<>h9lf(iti<M>Hai|d  itofaftppi^ 
overruled.       ^y,^  t^e'adimnistrati^rx  i0  in  tt  mmamw  iimp^l^kiblplf' 


*-^3 


(  '  (The  Court 'decreed  a  Monition  itt  thw  cisuml*niiriliibvitPQt 
'refusMthe^costs  of  the  present  proceedhigv)         "nuJ  o/ 

Proctors  :»7(r665,  for  the  admmistnitrix ;  Engkheart,  foe  flie  otaer 
pkrty:        '  ...     .    '  J   ...ri 


is4aj  pRnoQAwyu  ^qurt.  m\ 

June  8.  2nd  Seas. 

urz/GomiriK  K^. Knight  ako  Km^HJ^-^Aai^an  P^UiaiUr^  Administn- 
-\Mhm.  wnaja  ^roceeriin^  ^Ip  obtain  the  cops^Qlb  jof  the  Con/t  where**a^bond 
rthaifc  aB:'adiiiil9iitration-!bfiip4:fil|Qald.,l»e  given   in 

«rdeD  VB'be  fmtin.  atiit  a^^iist  the  siwetieej  u^ef  tbeT^ipl-  J^  broXw^ 
Aom'mff  ^tdtof  oirputaOiiUnces,.  o  •      .  »,/ -     :  .      I '  ^ •    mi,,;     the   only  per^ 
n.^Thel/dedoasoif/  Juinea  YouB^i^'died   25lb   Nfweart^,  joj'^^^^^^^^ 
<l89£^'arbacfaeloDi  wilifi«ttt?pai^eilti,wtd^iiite9tm^  the  effects  of  an 

>^lBt>dietti»rr)Will]amtyo«ng^md  John  Ypiuiff,  hia  oplw  p^M  of  >"^«*^<f    ^® 

.* .  11.         1  .  *   1   #      1.      .,      .       Vr^       «     Other    brother 

l ikon,  wmd'the^omf, pevaons  «miUea  •  in  oidtribotM^i    CmiiMie  being   lunatic, 
»6thiFelmiafy,  .103^  adnunktration  of  hia  jBffecftavas  giaQtl^d  ^^  '^®  *^ 
to  John  Young,  one  of  the  bvotberai(the  efibets  being  awopi  insolvent      in 
i<«]dari8kl(M))iiaiid'tbe  UBi]^  bond  wa»entai«d  Intp^  1839,     having 

vKnq;ht/and^Rpbert  Knight  being  ^urHies,    iWUliam  Ypung,  v^i^buttbe 


^eAUfifOtbev.brotberiJhsld  been^  for  many  jears  prc^Hionvito  the  lunatic,  his  next 
tjdiiilhiofiftfa^rdecea9ed»i»ai  oonfinned  iunatici:  jbiit>  rMibp<bad  ^l^  J[|'lg4,7!!^ 
i.INrevk>ttely'liAr|»r<^peftyf  no.  commiaaicil  had  betmiAue^  out  Held,  that  his 

-dt^aitoBtrSaiaii  3fTrhef;decea8ed*  hwidea.  p&r$pnal  propeUy,  J^^^re  w^y 
>died  'teiaad  off i«evari4  freehold  estaitefl^  whiehy.Ufittlii^-Ttlis  a  remote,  con- 
;I«leiAh,.de8ceilded vpon  Wffliaiw  Young  (Ae  lunatjc),  aa>  Ws  li^'g^^JSl^tTof 
t^ldtet  broti^rkt  JohnrYbun^  b^  virtue  of  .Itieiidroiniatra- the    intestate) 
.tidnvfXBfcsaed  himself  4>f  all  the  deoeased'a  personal  estate,  ^e^th«  Iwnd 
>and'  he  I  «f  counted  to  the  Legacy «Dutj  Office»  and  •  paid  attended  with» 
;llegacy>^utsrAipon^t89.  Is.  lOd.,  »»  thenet  Msidiie,be-^.^^F^^° 
;iHi|SPBgilta)dbi«s6lftfMMl  his  lunatic  brother  in  ipoieties.  ila  sureties. 
.tlDt'lBadA]9tl^''hiEM9e¥er9obe'r  diavgied  •  ai  »9arjtgagOf«f  1 4600, 
affecting  part  of  the  deceased's  ft»ebpld.  ^^(aite^  aa  having 
iibflMfpdUieff  t^  himy  rbut]  which  In.  fact  he  jiad  not.done^ 
^  Wfl  -vlhi AisftiU*  xfVwmA  iiuri  inaumbraoi^;  i  a^  >lbatt,  in  tmith> 
-the  sum  arising  from  the  personal  estate  of  the  deoeasedi'to 
smiiicb^elunatio  was  entitled)  amounted  to  £3^094«  Ite  1  Id. 
No  Commission  ^  Lunacy  was  sued  out  againat  William 
Yoang  during  the  lifetime  of  John  Young,  who  did  not 
mve^  the  lunatic's  money,  but  treated  it  as  his  own^  and  re- 
ceived the  rents  of  the  real  estates  without  accounting  to  any 
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Feb.  15. 


op^  acting  as  his  9ole  guardian  and  tiniste^  ex|>ec|i|ig  )|p, 
survive  his  brother.    John  Yoimg.di^d  ,29iLh  ,l!4fly«:«l9^) 
having  made  a  will  and  appointed  ifis  sureti^,,<(jV(^w#q 
Knight),   together  with   Ch^jrles,  Bailey,   ex^ptOTfi ,  >(v}iaf 
proved  the  same  in  this  Court.   William  Young,  the  ^i^natic^' 
survived  jiis  brother  John,  shortly,  afler  whose  de^ithi.a 
Commission  of  Lunacy  was  sued  out  against  bini»..u&d€ff 
which  he  was  found  a  lunatic^  and  William  ¥omig«)  Ui 
cousin  and  heir  presumptive  (who  afterwards  died:i9  tbe 
lunatic's  lifjstime),  was  appointed  Coiqmittee  of.Mfitpiir^ 
aqpr  a^d  Mr,  W^  W#  Bulpett  was  .i^pointed.  Commttt^fl  of 
his  ^^te>  and  the  Uttei;  obt^uejtjLirom  tbist^Qj^Hrt  liMtl^ 
of  Administration  pf .  the  gqo4f  of  the  deD(^9^fis^iJ0int^ 
Ypung)/  lofl .  upii^^i^stered.  K^y  John  Yoong, .  .for  4b#  Hf^ 
and.b^nefit  of  t,he  lunatic*    John  YfO^ng. died ipsplyenti.aiid 
'  a  creditors'  suit  (Park^  v.  Xmng*),.  had  lieefi  mstitnlf^rMi^,' 
the  Court  of  Chancery,  rfbr.  the.  ad^nistratippyof .  b{a  esM^ 
apd  subsequently  a  Supplemental  Bill  wa^Jled^  jto.  .bring  i 
Mr.  Bulpett  before  the  Court,  in  which  suit  Mii«;C(iriipiflt^: 
as  Committee,  of  th^  estate  of  the  lunatic^  established  a  4^1' 
of  £2»594.  lOs.  lld.4  as  a  siinple.  contract  crpditofiri  pf/iJotm 
Ypung,  in  respect  of  the  lunatic's  rents. received  by >J^b 
Ypung  in  his  lifetime ;  and .  he  also^  as  admioistrato^  ^ 
bonif  non  of  James  Youngs  carried  in  a  claim  £br  the  $^Wi  • 
as  a  specialty  debt  due  from  John  Young  tothe  Ipuatic*  Tte  - 
Master  of  the  Rollsi  however,  decided  that  ]yir^J9u)ji0$,^. 
administrator  de  bonis  non  of  James  Young  (tjb^  4DC9f4fc4}« 
was  only  a  simple  contract  creditor  of- Jobn.Ypi](i^.aQd 
not  a  specialty  creditor,  and  ha -was  so  admitted,, ii^roor^ 
ingly ;   and  upon  the  £nal   settlement  of  Johm  YpMPg'^i 
affairsy  under  the  decree  and  orders  of  the- Court  of  CJbanf 
eery 4  his  estate  was  found  capable  of  paying  only^^j^p/ 
the  pounds  and  £54»  16s.  only  was  apportioned  and  pi|jijl»  jI., 
that  rate,  to  Mr.  Bulpett,  on  account  of  his  daim  oi.f^iJDftL 
.10s.  lid.  (and  for  which  he  duly  accounted) ;  but  Mr.  Bul- 
pett made  no  endeavour  to  recover  the  balance  frwpn  the 
sureties  of  John  Young.    William  Young,  the  lunatip»  iik§ . 
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inte^tate^  leaving^^  Mrs.'C;  Godwin,  m^ldow,  arid  "iwo 'othir'     Joke  8.' 
p^^ns,  his  cotksnis  g^msAe  and  only  next  oftini' the  only     (^qZF  ' 
persons  entitled  in  distrSbirtion  to  his  personal  estate ;  an'd       iSdgM* 
WilKam  Young,  hii  heir-at-law,  son  of  the  befbre-tiamed' 
William  Young,  the  Committee  of  the  person  of  the  lutiatic^' 
and  who  died  in  his  lifetime.     Letters  of  Administration  6t 
th©  goods  of  William  Young,  the  lunatic,  were  granted  by  March  16. 
thw  Couit  to  Mrs.  C.  Godwin,  as  his  coirsiti  germahe,  and 
one  of  his  next  of  kin,  the  effects  bring  sWofn  undeY  £200?.' 
A  petition  having  been  presented  to  the  Lord  Ifchancellor,' 
in  the'  Lunacy  of  William  Young,  by  Mr.  Bulpett  and  Mr. 
WilKam  YouWg,  the  Committees  of  the  lunatic,  for  winding 
up  the  accounts  of  Mr.  Bulpett,  and  obtaining  his  disichak'ge^ 
Mril  Godwin  and  the  other  next  of  kin  appeared  and-  con- 
sented to  the  ^oal  order  for  winding  up  the  accounts  of  the 
Conhnitt^,  and  discharging  him  from  his  trust.    AC{ta*June2& 
tioik  #B8  issued- fhini  this  Court,  at  the  promotion  o(  VlfH." 
C.  Godwin,  tti  ddmihistratrix,  citing  Mr.  Bulpett  to  ekhibfii' 
an  Inrrentory  and  Account,  as  administrator  de  bonh  'fum  of 
JiflMs  Yomfig,  and  he  was  accordingly  sworn  to  an  In vien-  sept.  6. 
torjy  in 'which  h^  stated  that  na  goods,  chattels,  or  credits  of 
ar^tm^oogmg  eo  the  personal  estate  of  the  decekskl  had'&t^ 
any  time  '^nee  his  death  come  to  his  hands,  possession,  or 
kntfiirlMge)  save  the  dividend  of  £54.  16s.  paid  on  the 
estfeite  of  Jdhn  Young.    There  remained,  therefore,  still  due 
to  William  Young,  the  lunatic,  a  balance  of  £3,039. 14s.  lid* 

In  the  first  instance,  a  Motion  was  made  to  the  Court  by    Nov.  6. 

Ckrieiit  Dr.,  on  behalf  of  William  Young,  the  hdr-at-  Motiom . 
law  of  the  lunatic,  and  of  Mrs.  C.  Godwin,  the  adMnistra- 
trix»  fior  a  Decree  against  Henry  Knight  and  Robert  Knight, 
tb^  i^eties- in  the-  administration-bond  given  by  Johii 
YxMihg,  to  shew  caiise  why  the  bond  should  not  be  declared 
foMeAledJ  and  why  the  same  should  not  be  attended  with, 
ib^UH^l^rpose  of  being  sued  upon. 

Ar*  H •  JiKMU  FvBT. — The  motion,  I  understand,  is  for  Dicsh. 
1  iMkre^^  shew  cause  why  the  bond  shqold  not  be  de* 
dared  forfeited.     ICurleis.-^Th&t  is  the  usual  or  old  form.] 
I  dioold  not  suffer  the  Decree  to  go  out  in  that  form ;  but 
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you  may  have  a  Decree  to  shew  cause  why  the  bond  should 
not  be  attended  with.     Let  the  Decree  issue  in  that  form. 


Upon  the  issue  and  service  of  the  Decree,  an  Act  on 
Petition  was  entered  into  between  Mrs.  Godwin  and  Messrs. 
Knight,  embodying  the  preceding  statement  of  facts. 

Sir  J.  Dodson,  Q-A.^  for  the  sureties. — The  delivery  out 
of  the  bond  is  a  matter  of  pure  discretion  on  the  part  of 
the  Court,  not  a  matter  of  course.  Even  if  there  has 
been  a  breach  of  the  bond,  the  Court  will  consider  the 
conduct  of  the  parties,  and  the  real  equity  of  the  case. 
Murrag  v.  Inerhany**  The  bond  is  fourteen  or  fifteen 
years  old,  and  the  administrator  has  been  dead  nine  yean. 
What  has  been  the  activity  or  the  acquiescence  of  the  other 
side  ?  When  John  Young  died,  no  step  was  taken  by  the 
next  of  kin  for  their  own  protection  or  that  of  the  lunatic 
There  having  been  this  laches  and  constructive  acquiescence 
on  their  part,  the  sureties  must  be  dismissed. 

Harding^  Dr.,  on  the  same  side. 

Curieis  and  Bayjbrd^  Drs.,  for  the  next  of  kin«— We  do 
not  ask  the  Court  to  pronounce  whether  there  has  been  a 
breach  of  the  bond  or  not,  but  to  enable  us  to  go  to  aCoort 
of  law,  and  obtain  such  remedy  as  we  may  be  entitled  t& 
Upon  what  principle  can  the  Court  refuse  the  applicatioo? 
There  has  been  no  avoidable  delay  on  our  part ;  we  could 
do  nothing  until  March,  1847. 

Sir  H.  Jeknbr  Fust  (after  detailing  the  facta  of  Ae 
case). — I  must  say  that,  on  the  face  of  the  proceedings*  theie 
does  not  appear  to  be  any  ground  why  these  gentlemen  csn 
be  dismissed,  or  for  the  Court  withholding  its  permissioo 
for  the  bond  to  be  attended  with,  in  order  that  it  may  be 
put  in  suit  against  them.  What  does  their  case  all  amoont 
to  ?  Administration  of  the  deceased's  effects  passed  to  Joirn 
Young  in  1833,  Messrs.  Knight  being  his  sureties,  and  he 
possessed  himself  of  all  the  property  under  the 


tion,  mixed  it  up  with  his  own,  not,  it  is  said,  keefdng  any 
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due  |3rom  l^m.M^  lun^tip's.4^stni)utive  aharje  of  (tb«it  b];qtit|k^  Codw^  % 
James's  estate.  Up  to  this  tinpLe,  Mrs.  Godwin,  the  cousin  A^}^ 
of  tfx^  d^ceas^iiiid;po  imtereat  (p  put  the  bon4  in  suiti  or 
ta,,Te%nire  aii  Jnqiusitipn .  t^q  ,}$s[}i^^fq.  f^.>vhethe^  WilUan 
Young  3K^^  lunatic  or  not,  for 'bi^  .J|;u;oth^c  Johi^. jiyod  tijji 
lgS9^4ad  i|hg:  }iad  pwly.ft  r,eqiQjt?^  an^  icontingepf  inte?«?8t, 
iHidfFif ertain^rcHWtWcen^.,.ft,j§  ^gtt^  tl?ft^,f^fy  mf'fff 

wfeia^  i^ffe  *ey  bound  U>  dq?  u\t  i«  .is^  %y  WSllfc^S 
gpo^  to  the.  jCii^iirti .  of  Chaiiqerjr^  and  adopts  l»<>P?«^feig»W 
Older,  t9  see .^)i^therWjyUi4m  Young.  waj^iJu^ti^.^prj,];^ 
\^t  it, cannot  be  expected  that  persqi^  VkrithrPQly  ^f^Pff*^ 
or  contifigeiit  ipter^t  should .  have  incurred .  the .  e^eosQ  iff 
cfi,^i^yjpg^j^  ,failnqi4^ition.  as,. to  th^,  sanity. pri^MnHy  f^if 
yfj^lj^^yjwijgf rW4  when,  they  were  aucc^ul,  not;  U^Q/ffv 
come  to  this  Cagf^^^f^y^^th(^^ IjPUd  *ttend^  w4t|v  . ,  'r  rro 
The  case  referred  to,  t^mfjcer,^.  T9!^Vi>  ^  I^^sN^  jp^ve 
teqVj%^WS|itw'?5rWi^/^.^ci^  ^^^h}hMi^  r^ 

«fiWWi  *fl^oA9il?W^fffl4  t^afi,fhe,9tasteir,,flf r  tlfg  ftp)J5^ 
H.T.rW/J^  .  $Pt  Mo.W>t.W^^f»t^4  Atso,j,.li!^Q,ppt  ^nfl^; 
ctiffi4J*WS,thi?, Master  pf  tbe  Rolls  ,8ai4  ff;  .woijld  ,1^  ft  Sipgr 
SffltQr^t*  •. -^^Hi.^  the.Mwter  of  the  Jt^plls  def4fl^i9|i|8 
in  the  negative ;  there  are  no  affinnativ^jRrQc4^«  ,,^K|)g,st^fr 
ment  of  the  case,  as  reported  in  6th  Beavan,*  is  this :  **This 
i|Rf8  i^q^tor^H  JBuit  for.^nufii^tration  .x>f  the  estate  of;  jphn 
X(^nigiir.^9ce^q^f  WA  ^  A  reference  b^g  n>ade..tpjhe 
JJ(I|i^^.^tp,  t^k;^  ,^Ue,  Msual.  ftccounitst,  &c.,  tlv?^d<rfen4aHt 
(j^pljipil^)  -wj^  foan4.tp  be  a  creditor  pf  th^  fstate  of fjol^ 
^jj^Q^  to  tjbf^  amount  of  j;3/)9V'  ^^^r  8tatii](g,|he.ifac|^ 
tni^ffA^  ^^^  drcmottanceiB,  Bulp^tt  daiJped,t{)|.be,a9De- 
^fjjl4t]^^crf^tiQr  tp.  this  amount,  ailing  tha^  the  oofiditicay 
jflf  ^  bgpd  had  been  brpken ;  that  the  Kcclcmastical  Cppft 
W^-fH?  'Wito  juiiitiat  to  order  the  bo^,|tp.be  ijtte^^^ 
j|pl,|ff^  ^Ua  of  an  acdon,  and^fbat  ||he  P^d^ 
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JuNi  a       considered  as  a  trustee  for  the  administrator  de  bonis  non" 
Q^j^  ^^     What  was  the  decision  of  the  Master  of  the  Rolls  ?     '*  The 

Knight,       question  is,  whether  the  administrator  de  bonis  non  ought 
now  to  be  considered  as  a  specialty  creditor  of  John  Young, 
upon  the  administration-bond ;  and  I  think  that  he  is  not 
The  bond  is  taken  pursuant  to  the  Statute  of  Distributions, 
and  remains  subject  to  the  control  of  the  Ordinary.     In  the 
case  of  The  Archbishop  of  Canterbury  v.  Tubb,*  it  was  de- 
termined that  an  action  on  the  bond  could  not  be  main- 
tainedy  even  in  the  name  of  the  Archbishop,  without  tbe 
production  of  the  bond,  as  by  that  means  the  control  of  the 
Ecclesiastical  Courts  over  suits    on    administration-bonds 
would,  in  effect,  be  destroyed.     An  fiction  upon  the  bond 
can  only  be  maintained  in  the  name  of  the  obligee,  and  the 
administrator  de  bonis  non  has  no  independent  right  to  sue 
upon  it:  it  remains  in  the  judicial  discretion  of  the  Eccle- 
siastical Court  to  determine,  according  to  circumstancesi 
whether  the  order,  that  the  bond  should  be  attended  with, 
shall  be  granted  or  not    In  the  absence  of  all  authority  on 
the  subject,  it  does  not  appear  to  me  that  any  one  can  be  a 
specialty  creditor  under  a  bond  which  he  does  not  produce ; 
which  is  not  under  his  control ;  which  was  not  executed  to 
him  or  to  his  intestate,  but  was  executed  to  a  public  officer, 
and  remains  subject  to  the  judicial  control  of  the  Ecclesias- 
tical Court,  which  has  discretion  to  determine  whether  the 
bond  shall  be  put  in  suit  or  not,  and  on  what  terms."     The 
effect  of  ^the  judgment  of  the  Master  of  the  Rolls  is  that, 
under  the  circumstances  stated,  the  administrator  de  boms 
non  was  not  to  be  considered  a  specialty  creditor  ;  but  he 
does  not  go  on  to  say  that,  if  tlie  circumstances  had  been 
different,  he  would  have  been  considered  a  specialty  credi- 
tor ;  he  does  not  say  that  if  the  bond  had  been  under  his 
control,  and  if  it  had  been  produced,  he  would  have  been  so 
considered.     The  bond  still  would  not  have  been  executed 
to  him,  but  to  a  public  officer,  to  whose  judicial  control  it 
remained  subject.     So  that  it  is  a  mere  negative  decisioo, 
and  it  does  not  follow  that,  if  Mr.  Bulpett  had  obtained  tbe 
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permission  of  the  Ecclesiastical  Court  that  the  bond  should      Juki  8. 
be  attended  with,  it  would  have  induced  the  Master  of  the     ^  .^. 
Rolls  to  hold  that  he  was  a  specialty  creditor  of  the  estate       I^igkt, 
of  John  Young. 

The  bond  still  remains  uncancelled,  and  liable  to  be  pro- 
nounced forfeited  and  to  be  sued  upon,  unless  there  has 
been  such  a  degree  of  laches  on  the  part  of  the  applicant  as 
would  render  it  unjust  for  the  Court  to  allow  the  bond  to  be 
attended  with  for  that  purpose.  It  appears  from  the  state- 
ment of  the  sureties  themselves  that  they  have  no  case  which 
entitles  them  to  come  before  the  Court  and  say  that  such  an 
order  would  be  inequitable.  Here  is  a  bond,  which  should 
not  be  put  in  suit  against  the  representative  of  John  Young, 
but  against  his  sureties  in  the  bond ;  they  are  responsible 
for  him,  for  his  not  having  duly  administered  the  effects 
and  estate  of  his  brother  James*  The  party  now  applying 
had  no  interest  in  the  property,  except  a  contingent  interest ; 
none  until  the  death  of  the  lunatic,  in  1847,  and  there 
can  have  been  no  great  delay  after  that.  In  the  case  of 
Murray  v.  Inerhany*  the  creditor  had  given  leave  and 
license  to  the  administrator  for  three  years,  and  certainly 
when  the  Court  found  that,  afler  the  three  years,  the  admi- 
nistrator having  died,  proceedings  were  commenced  against 
the  sureties,  it  held  that  the  party  had  discharged  them  from 
their  liability  under  the  bond.  That  was  an  extremely  dif- 
ferent case  from  the  present,  where  the  party  had  no  interest 
to  put  the  bond  in  suit.  It  could  not  have  been  done  against 
Mr.  Bailey,  as  the  executor  of  the  estate  of  John  Young ;  it 
must  have  been  against  the  sureties  in  the  bond,  after  the 
administrator  was  dead,  and  it  was  found  that  he  had  not 
duly  administered  the  effects  of  the  deceased. 

Under  these  circumstances, — though  the  case  is  a  hard 
one,  certainly,»-unles8  an  administration-bond  is  not  to  be 
put  in  suit  under  any  drcumstances,  I  do  not  see  why  the 
Court  should  withhold  its  permission  in  this  case,  there 
being  but  little  ground  or  pretence  for  imputing  laches  to 
the  party  now  applying  to  the  Court.     As  little  ground  is 

*  1  Curt  576. 
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JoNi  a      there  for  objecting  that  the  party  took  administration  of  the 
rujUT  .     effects  of  the  lunatic  under  £200,  for  that  was  all  that  was 
JRnighL      found  due  to  the  estate  in  Chancery  ;  and  I  cannot  under- 
stand on  what  ground  the  sureties  can  be  discharged  from 
the  obligations  of  the  bond.     I  therefore  see  no  reason  why 
the  bond  should  not  be  attended  with.    What  the  amount 
due  under  the  bond  may  be  it  is  not  necessary  for  the  Court 
to  say ;  but  be  it  small  or  large,  the  sureties  must  be  answer^ 
able  for  it.  The  case  may  be  hard,  but  I  do  not  see  any  greater 
hardship  than  in  other  cases  of  the  kind,  or  that  tha*e  has 
Permission  for  been  any  delay  or  lacket,     I  am  of  opinion  to  overrule  the 
^t  Ui'suit^  ^  petition  of  Messrs.  Knight,  and  to  give  permission  for  the 
bond  to  be  attended  with,  in  order  that  a  suit  may  be  insti- 
tuted upon  it  in  a  Court  of  Law. 

(The  Court  refused  to  give  the  costs  of  the  next  of  kin.) 

Proctors :  —  Engkheart,  for  the  next  of  kin ;    IbbetMon^  for  the 
sureties. 


The  following  case  (not  hitherto  reported)  is  in  some 
points  analogous  to  the  aforegoing : — 

July  16,  1834. 

JHuni  v.Bwrton,  Hunt  v.  Burton  and  Fauntlbrov. — Act  on  Petitum*— 
Protest, — ^The  deceased,  Mr.  Lucas  Garvey,  died  30th  November, 
1814.  He  made  a  wiU,  whereof  he  appointed  two  executors,  and 
named  two  ladies  residuary  legatees.  One  of  the  executors  proved 
the  will,  and  died  in  1819;  the  other  renounced  the  probata.  In 
January,  1820,  administration  de  hofds  noH  was  ^(ranted  to  Henry 
Fauntleroy  (partner  in  the  firm  of  Marsh,  Tracey,  and  Co.,  bsnk- 
ers),  as  attorney  of  Mrs.  Hunt  (then  Miss  Pepys),  one  of  the 
residuary  legatees,  Mr.  Burton  and  Mr.  John  Fauntleroy  (the  bro* 
ther  of  the  administrator)  being  sureties,  and  entering  into  Ixmd, 
in  the  usual  terms,  in  the  sum  of  ^35,000.  Henry  Fauntleroy 
retained  the  administration  in  his  hands  for  five  years,  till  his  death 
on  the  30th  November,  1824,  when  he  was  executed  for  forgery. 
No  inventory  had  been  exhibited,  nor  any  account  called  for, 
nor  was  Fauntleroy  called  upon  to  distribute  the  property.  In 
March,  1825,  a  further  administration  de  bonis  non  was  granted  to 
Mrs.  Hunt  (the  residuary  legatee)  and  her  husband,  and  on  the 
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18th  March,  1834,  a  process  was  taken  out  m  this  Court  against      Jura  a 
Messrs.  Burton  and  J.  Fauntleroy,  the  sureties  of  Henry  Fauntle«     ^l^TT' 
TOj,  calling  upon  them  to  shew  cause  why  the  hond  should  not  he       KMhL 
sued  upon  at  law.    Henry  Fauntleroy  had  been  declared  bankrupt 
in  October,  1824,  a  month  before  his  death,  and  it  was  alleged 
that  he  left  effectd  more  than  sufficient  to  pay  the  residue  due  to 
the  residuary  legatees ;  but  it  appeared  that,  previous  to  the  bank- 
ruptcy, £35,000,  part  of  the  deceased's  property,  had  been  sold 
out  of  the  Three  and  a  half  per  Cents,  by  Henry  Fauntleroy,  and 
j^3,703  paid  into  the  banking-house  of  Marsh  and  Co.,  to  the 
credit  of  Garvey's  estate. 

The  sureties  appeared  under  protest. 

Addam$,  Dr.,  for  the  sureties. — How  can  the  sureties  justify  AaoumNT. 
themselves  in  this  case  ?  The  proceedings  should  have  been  taken 
instanter.  The  conditions  of  the  bond  are, — first,  that  the  party 
shall  exhibit  an  inventory;  this  is  never  done  till  called  for: 
secondly,  that  he  shall  distribute  the  assets  and  collect  debts;  and 
he  has  done  so  :  thirdly,  that  he  shall  exhibit  an  Account,  as  well 
as  an  Inventory ;  and  fourthly,  that  he  shall  pay  over  the  surplus. 
No  breach  of  the  bond  can  be  assigned  on  this  ground,  as  there 
was  no  order  to  distribute ;  it  could  only  be  on  the  ground  of  a 
devastavit,  which  could  not  be  proved.  Henry  Fauntleroy  was 
solvent  at  his  death ;  his  separate  estate  was  solvent  afterwards. 
There  has  been  no  appropriation  of  the  effects,  as  in  the  case  of 
the  Archbishop  of  Canterbury  v.  Bobertsoiu*  Mr,  Burton  had  a 
sum  of  money  in  his  hands  which  he  might  have  asserted  a  lien 
upon,  and  when  asked  by  the  assignees  of  Marsh  and  Co.  to  pay 
that  money,  they  engaged  that,  if  called  upon  within  five  years 
from  that  date  (June,  1825),  they  would  repay  it.  There  has  been 
no  mala  fides,  and  the  sureties  have  no  means  of  protecting  them- 
•dves  against  such  a  claim. 

Luski$ufto»,  Dr.,  for  the  residuary  legatee. — The  Court  will  cer- 
tainly not  allow  a  bond  to  be  attended  with  unless  the  party  can 
•hew  a  breach  of  it,  and  that  nothing  prevents  its  being  success- 
fnUy  sued  upon.  I  must,  therefore,  shew  that,  primdfacie,  a 
bfieach  has  been  committed,  and  that  there  are  no  circumstances 
m  the  case  which  will  operate  as  an  exemption  of  the  sureties. 
Fmons  in  the  situation  of  sureties  are  almost  always  in  the  pre- 
dieunent  stated  by  Dr.  Addams;  in  all  cases  the  principal  is  the 
oaHf  person  cognizant  of  the  transactions,  and  the  sureties  are  the 
only  gaarsntee  for  his  integrity.    There  are  various  breaches  of 
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Jq  VK  8.  ths  bcmd  ;  of  the  four  eoodinoi&s,  diree  hare  beea  violated.  It  it 
admitted  that  there  has  been  ao  diatnbotioD  of  aaseta.  Aa  to  the 
lapee  of  time,  ia  there  any  authority  in  hnr  or  eqnilf  for  saying 
that,  after  fourteen  years,  a  bond  could  not  be  sued  upon  ?  As  to 
the  money  in  the  hands  of  Burton,  it  could  not  hare  been  made  a 
set-off  for  the  debt. 

JoMMsirr.  Sis  J.  Nicholl. — If  there  is  uny  primd  facte  or  eren  a  doubt- 

ful right  on  the  part  of  the  persons  dsiming  to  sue  on  this  admi- 
nistration-bond, the  Court  would  gire  them  an  opportunity  of 
going  to  a  Court  of  Common  Law,  which  must  ultimately  decide 
the  question,  fbi^tUi  Cfnirf' cannot  deeide  whether  the  bond  has 
or  has  not  been  forfeited ;  or  of  going  before  a  Court  of  Equity. 
Here  some  of  the  conditions  of  the  bond  hare  been  violated,  for 
there  has  been  no  Inventory  exhibited  of  any  kind ;  and  there  has 
been  primd  facie  a  devastavit,  for  the  administrator  sold  j£35,000 
out  of  the  funds,  and  applied  the  money  to  his  own  use  or  that  of 
the  house  of  which  he  was  a  partner,  whereas  the  very  object  for 
which  security  is  taken  is  to  insure  a  faithful  administration  of  the 
effects  on  the  part  of  the  administrator.  The  result  of  all  the  dr- 
comstanees  is,  thai  it  is  dear  the  residuary  legatees  nevor  refesMd 
the  sureties  from  their  responsibility,  and  a  Supplemmtal  B91  was 
SM  against  the  administrator  before  his  bankruptcy,-  to  obtain  an 
account  of  the  property  in  his  hands  as  administrator;  and  on  hit 
bankruptcy,  and  that  of  Marsh  and  Co.,  steps  were  takei^  /or  tbs 
purpose  of  proceeding  against  the  administrator.  TlnMne.  was  si 
fuit  between  the  assignees  of  Marsh  and  Co.  and  the  Bank  of 
England,  in  consequence  of  which  it  was  expected  that  a  furthtf 
dividend  would  be  obtained,  and  this  does  account  for  some  of  the 
delay,  and  for  not  proceeding  against  the  sureties  sooner.  One  of 
the  sureties  says,  if  the  proceedings  had  been  commenced  sooner, 
he  might  have  retained  some  money  in  his  hands,  anfttfaiift'tte 
assignees  gave  him  a  guarantee  to  repay  the  money  if  eallcNiilpOB 
in  four  or  five  years.  What  power  had  they  to  do  diis  f  'Bat  to 
this  ooodition,  of  returning  the  money  within  five  jean,  MnJIuot 
una  no  party ;  no  notice  was  given  to  him.  Whether  the  etrciia^ 
stances  stated  on  the  part  of  the  sureties  will  or  will  not  be  a  good 
defence  in  law  against  the  suit  of  Mr.  and  Mrs.  Hunt^  as  r^doaiy 
legatees,  is  not  for  this  Court  to  decide.  It  is  quite  dear  that  there 
has  been  a  defeasance  of  the  bond ;  that  there  has  been  acfeeof/enT 
by  the  administrator  selling  out  part  of  the  money  and  appt^aiig  it 
to  his  own  use,  and  therefore  there  is  sufficient  before  me  to  impose 
upon  the  Court  the  duty  of  allowing  the  party  to  resort  to  a  Court 
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of  Law  for  a  remedy.    I,  therefore,  overrule  the  protest,  and  assign  JoNt  8. 

the  parties  to  appear  absolutely,  and  I  shall  direct  the  bond  to  be  r,^TT 

delivered  out  for  the  purpose  of  being  sued  upon.  Kmaht^' 


1^101^  atourt  of  9limitaltv« 

June  17.  3rd  Sen. 

The  "Flint." — Cause, — Act  on  Petition* — This  was  an  Collision.-— 
action  by  the  owners  of  the  schooner  Elisabeth  Mary  Ann  ^^j,*  *  gautnff 
against  the  brig  Flint,  to  recover  the  amount  of  damage  sus-  vessels,  coming 
tained  in  a  collision  between  the  two  vessels  in  the  Mediter-  !?^  q*!^  ^^^ 
ranean,  in  the  night  of  the  14th  October,  1847 ;  a  cross-  not  altogether 
action  being  entered  by  the  owners  of  the  Flint  against  the  J?*^^^?^^  ^^°i 
schooner.  Both  vessels  were  homeward-bound»  the  schooner  observing  the 
with  a  cargo  of  dye-wood  from  the  Levant ;  the  brig  with  Trinity  House 
grain  from  Odessa.    The  wind  was  blowing  hard  from  the  speaking,  it  is 

W.     The  schooner  was  standing  to  the  N.N. W.,  on  the  lar^<Jc«i«*i«    H*'^ 

the    flreneral 
board  tack ;  the  brig  was  on  the  starboard  tack,  and  stand*  rules  should  be 

ing  to  the  8.     On  the  part  of  the  schooner^  it  was  alleged  adhered  to 

strictlv 
that,  on  seeing  a  sail  a-head,  they  shewed  a  light,  which  was 

answered  by  the  stranger,  who  appeared  at  first  to  keep 

away,  but  the  master  seemed  confused,  and  the  brig  imme« 

diately  afterwards  luffed;  then  bore  away  again,  and  ran 

stem-on  into  the  schooner,  and  the  owner  alleged  that  the 

collision  was  owing  entirely  to  neglect  and  bad  seamanship 

on  board  the  brig.     On  the  part  of  the  brig,  it  was  alleged 

that  the  night  was  dark  and  thick,  and  that  the  collision 

was  caused  by  bad  seamanship  on  board  the  schooner. 

The  Court  was  assisted  by  Trinity  Masters.'*' 

Haggard  and  Bayfordf  Drs.,  for  the  schooner. — The  Arquhint. 
«nfner8.  cif  the  brig  have  stated  themselves  out  of  Court. 

*  Captain  Ellerby  and  Captain  Shepherd. 
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JoKB  17.     Our  duty,  being  on  the  larboard  tack,  was  to  put  our  helm 
^^        up,  which  we  did,  and  kept  it  up.    The  brig's  hehui  it  is 
admittedy  was  put  first  one  way  and  then  the  other. 

Addams  and  Ttuiss,  Drs.,  for  the  brig. — The  other  vessd 
was  to  blame  on  her  own  shewing.  They  say  in  their  Pro- 
test, that,  on  seeing  the  brig  standing  to  the  S.^  the  schooner 
merely  shewed  a  light;  whereas,  being  on  the  larboard 
tack,  she  ought  to  have  given  way  immediately,  and,  had 
she  done  so,  there  would  have  been  no  collision.  This  being 
a  dark  night,  the  Trinity  House  Rules  do  not  apply  ;  the 
vessel  on  the  larboard  tack  is  not  to  speculate,  but  at  once 
give  way ;  and  if  the  brig  did  wrong  at  a  subsequent  pe- 
riod, she  would  be  relieved  from  the  consequences,  being 
misled  by  the  misconduct  of  the  other  vessel.  The  **  Stada* 
ama"*     The  "  Stranger:' f 

SuMifiNour.  Dr.  Lubhington  (addressing  the  Trinity  Masters),'^ 
Gentlemen :  It  is  dear  that  the  schooner  was  on  the  larboard 
tack,  and  the  Flint  on  the  starboard,  and  no  one  can  doubt 
that,  under  these  circumstances,  according  to  the  ordinary 
rule,  it  was  the  duty  of  the  schooner  to  give  way,  and  of  the 
FUnt  to  keep  her  course.  It  has  been  contended,  in  the 
Argument,  for  the  Flinty  that,  in  consequence  of  the  extreme 
darkness  of  the  night,  and  the  vessels  not  having  discovered 
each  other  till  they  were  close  together,  the  ordinary  rules 
of  the  Trinity  House  might  be  dispensed  with.  But  I  am 
not  inclined  at  all  to  favour  that  conclusion.  I  do  not  say 
there  may  not  be  cases  in  which  it  is  perfectly  impossible  to 
apply  those  rules  without  some  great  misfortune  occnrring. 
For  example :  suppose  a  vessel  was  close  on  a  reef  of  rocks, 
or,  again,  that  two  vessels  were  so  very  near  when  they  firrt 
saw  each  other  that  it  was  next  to  impossible  to  take  the 
proper  and  ordinary  measures  which  would  be  pursued  if 
they  were  at  a  greater  distance.  But  on  all  dark  ni^lits, 
generally  speaking,  it  is  very  desirable  that  the  general  role 
should  be  adhered  to  strictly. 
Now  let  us  see  what  was  done  by  each  vessel ;  and  I 

*  4  Notes  of  Ca.  374.  t  Antea,  38. 
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think  the  fairest  coarse  is  to  take  the  facts  from  the  Protests  Jomi  17. 
o£  the  two  vessels.  The  Protest  of  the  Flint  states :  «<  On  ^^ 
the  15th,  first  part,  strong  breezes  from  W.  and  by  N. ;  at 
4  P.M.  the  gale  increasing,  double-reefed  the  topsails^  the 
vessel  labouring  much,  and  making  much  water;  the  pumps 
duly  attended  to.  At  8  f.h.  tacked  ship,  the  course  being 
N.  and  by  W.**  Now  you  will  form  your  opinion  as  to  what 
direction  she  was  sailing  in  at  that  time.  Her  course  was 
N.  and  by  W.,  no  doubt ;  but  as  to  which  way  her  head 
was,  you  will  form  your  own  opinion  from  the  statements 
made  here.  The  statement  on  behalf  of  the  Elizabeth  Mary 
Ann  is,  that  it  was  to  the  southward.  ^<  At  11  p«m.,  the 
look-out  forward  called  out  *  A  sail  on  the  lee  bow,'  which 
shewed  a  b'ght,  and  was  immediately  answered  by  exhibit- 
ing one  from  the  Flint.  Finding  that  the  vessel  was  on  the 
opposite  tack,  the  appearers  put  their  helm  hard  a-weather." 
Now,  the  first  question  is,  whether  they  ought  to  have  done 
that.  According  to  the  ordinary  rule,  I  apprehend  they 
ought  not  i-^"  and  the  look-out  called  out  that  the  other  ves- 
sel was  keeping  away  " — if  she  was  doing  that,  I  apprehend, 
she  was  doing  right — **  and  they  again  put  down  their  helm; 
that  the  master  (one  of  the  declarants)  went  forward,  and 
seeing  that  the  other  vessel  was  a  schooner  by  the  wind,  he 
ordered  the  helm  to  be  again  put  hard  a-weather,  which  was 
done  accordingly."  In  consequence  of  which  the  collision 
took  place ;  that  is,  as  I  apprehend,  by  his  taking  an  erro- 
neous step  in  putting  his  helm  hard  a-weather.  It  appears 
to  be  quite  clear,  from  this  statement,  according  to  my 
apprehension,  that  at  least  the  Flint  was  to  blame.  Now^ 
let  us  aee  what  was  done  by  the  other  vessel.  In  their  Pn>> 
test  it  is  stated :  **  That  at  11  15  p.m.  they  saw  a  sail  a-head» 
standing  to  the  S. ;  that  they  immediately  shewed  a  lights 
which  was  answered  by  the  stranger;  that  the  strapger 
lypeared  at  first  to  keep  away,  and  immediately  afterwards 
to  luflP;  that  the  schooner  being  on  the  larboard  tack,  she 
was  kept  away,  and  the  main  peak  dropped ;  that  the 
stranger  bore  away  again^  and  ran  stem  on  into  the  £f»a- 
beth  Mary  Ann.*^  Now,  upon  this,  the  point  raised  is, 
did  Or  did  not  the  Elizabelh  Mary  Ann  improperly  delay 

VOL.  VI.  2  N 


274. 


ADMIRALTY  COURT. 


[Tmnr.T. 


JUKK  17. 

FHnt. 


Questions. 


Opxkion. 


the  measures  she  did  adopt  ?  That  will  be  for  you  to  deter- 
mine. It  appears  that  her  crew  were  on  the  alert;  that 
they  saw  the  other  vessel  in  the  first  instance^  and  they 
hoisted  a  light— the  vessels  could  not  be  very  close  toge- 
ther at  the  time— 4uid  the  light  was  answered.  Was  it,  or 
was  it  not,  incumbent  upon  her  instantly  to  bear  away  ;  or 
ought  she  to  have  taken  time  to  exercise  reasonable  discre- 
tion as  to  what  course  the  other  vessel  was  going  to  pursue, 
and  what  she  was  about  to  do  ?  It  appears,  according  to 
the  Protest  of  the  Flint,  that,  as  soon  as  they  perceived 
the  light,  they  exhibited  another,  and  immediately  put  her 
helm  hard  a-weather,  which  was,  as  I  apprehend,  an  erro- 
neous measure. 

There  are  two  questions  for  you  to  determine  :  first,  do 
you  believe  the  Flint  was  to  blame  ?  or,  secondly*  do  you 
consider  that  the  accident  was,  in  any  degree,  owing  to  any 
neglect  or  improper  delay  on  the  part  of  the  Elizabeth  Mary 
Ann  f  I  fully  admit  that  neglecting  to  do  that  which  was 
right  till  it  was  too  late  must  be  a  ground  of  imputing 
blame.  But  the  question  is  a  matter  of  fact :  did  she  lose 
time  improperly  or  not,  considering  the  movements  of  the 
Flint?  With  regard  to  the  darkness  of  the  night,  it  appears 
to  me  that  that  is  not  a  question  in  this  case ;  for  in  the  pro- 
ceedings, I  find  that  the  defence  on  the  part  of  the  Flint  is, 
not  the  darkness  of  the  night,  but  they  allege  that  every 
means  was  used  to  avoid  the  collision,  and  it  was  entirely 
owing  to  carelessness  and  bad  seamanship  on  the  part  of  the 
master  of  the  schooner.  So  that  it  is  no  part  of  my  duty  to 
put  the  question  to  you  whether  the  darkness  of  the  night 
did  or  did  not  cause  the  accident.  You  will  please  to  say 
whether,  in  your  opinion,  the  Flint  was  alone  to  blame,  or 
whether  any  part  of  it  attaches  to  the  Elizabeth  Mary  Ann. 

Captain  Ellerby. — We  think  the  sole  blame  is  attribut- 
able to  the  Flint,  Observing  a  wrong  movement  on  the 
part  of  the  brig,  the  schooner  was  justified  in  pausing;  and 
it  appears  from  the  statement  of  the  master  of  the  FUnt, 
that  he  is  quite  unacquainted  with  the  ordinary  rules  of 
navigation. 
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Per  Curiam. — I  pronounce  for  the  damage,  and  dismiss      June  17. 
the  cross  action. 


FHnt, 


Proctors  :~2>6ac(m,  for  the  EUzabetk  Mary  Anm  Smale,  for  the 
FHni. 


The  "  Globe." — Cause,  hy  Act  on  Petition. — This  was  CoUieion.  — 
an  action  by  the  owners  of  the  brig  Elizabeth  against  the  J^|g%®ere*comI 
brig  Globe,  to  recover  the  amount  of  damage  occasioned  by  ing  up  the 
a  collision,  in  the  forenoon  of  the  7th  December,  1847,  in  '^^^^  "^ 
the  river  Thames.  Both  vessels  were  coal-laden,  and  were  one  of  them 
proceeding  up  the  river.  The  Elisabeth,  of  141  tons,  was  ^"^^jJ^'^SjJf 
going  to  her  destination  in  Woolwich  Reach  ;  the  Globe,  of  which    was 

233  tons,    was  proceeding  to  Bugsby's  Hole.    The  wind,  drifting,     and 

1.  i_     T^f.     I  .1  TT7VT«r  J.  .which  was  at 

accordmg  to  the  Elizabeth,  was  W.N.W. ;  accordmg  to  the  the     moment 

Globe,  W.N.W.  to  N.W.,  with  heavy  squalls,  which,  it  was  ca»gl>t    ^X    * 
alleged^  compelled  the  Globe  to  make  several  tacks,  in  order  collision     fol- 
to  come  up  with  a  flood  tide.     The  boat  of  the  Elizabeth  lowed:— Held, 
having  got  loose,  she  was  delayed,  and  shortly  prior  to  the  ^^j  endeavour- 
collision,  she  was  drifting  up  with  the  tide,  her  head  being  ing    to     pass 
^.N.E.    The  Globe  attempted  to  pass  her,   and  put  her  ^^^  ^  ^l 
helm  to  starboard  for  that  purpose  (she  being  then  on  the  measures  to  en- 
starboard  tack),  but,  as  alleged  by  the  Elizabeth,  not  until  J©  giJ'ei/^'and 
it  was  too  late  to  avoid  coming  in  contact  with  her.     On  the  that,  not  hav- 
part  of  the  Globe,  the  accident  was  attributed  to  a  heavy  '°J   f^^^  ^^ 
squall  coming  on,  which  took  the  Elizabeth  and  payed  her  the  damage. 
head  off  to  the  eastward,  and  at  the  same  time  split  the  fore- 
topsail  of  the  Globe,  and  broke  the  fall  of  her  boom  fore- 
sail, whereby  she  unavoidably  came  up  towards  the  wind, 
notwithstanding  the  peak  of  her  trysail  was  immediately 
lowered  and  the  sheet  eased  off. 

The  Court  was  assisted  by  the  same  Trinity  Masters  as  in 
the  preceding  case. 

Addams  and  Bayford,  Drs.,  for  the  EUzaheth.'-^li  the  Aegument. 
Globus  helm  had  been  starboarded  in  time,  or  if  she  had 
tadced,  she  would  have  avoided  the  collision,  which  was 
owing  to  bad  management  and  unskilfulness  on  her  part. 

Haggard  and  Harding^  Drs.,  for  the  Globe. — Our  case  is 
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JuMK  17.     that,  immediately  before  the  collision,  we  were  put  into  a 
ZTT        helpless  state  by  a  sudden  and  unexpected  squally  whicbi 
after  taking  the  Elizabeth,  split  our  sail  and  drove  us  into 
collision. 

SuMMiHG  UP.  Dr.  Lushington  (addressing  the  Triniti^  Masters). — 
Gentlemen :  It  appears  that,  shortly  prior  to  this  coUirioD, 
the  Elizabeth  was  drifting  up  with  Uie  tide,  with  her  head 
N.N.E.  It  was  the  intention  of  the  Globe  to  pass  by  the 
Elizabeth^  which  it  is  alleged  (it  is  for  you  to  judge  whether 
it  was  so)  at  that  time  was  in  a  state  in  which  she  was  not 
capable  of  doing  much  to  alter  her  position,  drifting  op 
with  the  tide ;  and  the  Globe,  in  endeavouring  to  pass  her, 
was  bound  to  take  such  measures  as  would  enable  her  to  do 
so  with  safety.  Whether  that  was  to  be  done  by  putting 
the  helm  to  starboard  or  to  port^  whatever  was  done,  it 
ought  to  have  been  done  with  due  regard  to  the  safety  of 
the  Elizabethf  and  the  state  o£  the  wind  and  weather.  This 
being  so,  the  Elizabeth  being  unable  to  help  herself,  the 
presumption  of  law  and  of  common  sense  is,  that  the  Globe 
was  to  blame,  because  she  was  the  actor ;  and  the  true  ques- 
tion for  consideration  is^  whether  the  Globe  has  set  up  a  good 
defence;  whether  she  took  such  measures  as  would  have 
enabled  her  to  pass  with  safety,  if  she  was  not  prevented 
by  the  weather,  or  by  some  fault  of  those  on  board  the 
Elizabeth,    Let  us  see  how  the  case  stands. 

It  appears  the  Globe  put  her  helm  to  starboard,  being  at 
that  time  on  the  starboard  tack ;  and  her  defence  is  the  fol- 
lowing, stating  it  as  plainly  and  clearly  as  I  can :  that  a 
squall  of  wind  came  on,  in  consequence  of  which  the  Eliza- 
beih  ran  into  the  Globe;  that  her  braces  having  been  let 
loose,  and  her  foresail  not  having  been  hauled  up,  her  yards 
flew  round,  her  sails  filled,  and  her  helm  being  put  hard 
a-weather,  she  ran  ahead.  Now  you  must  judge  both  as  to 
the  fact,  and  as  to  the  effect  of  that  fact,  not  merely  whe- 
ther the  squall  came  on,  or  whether  it  produced  certain 
effects  upon  the  Elizabeth  ;  but  whether  the  result  would 
be  that  the  Elizabeth  became,  to  a  certain  extent,  the  author 
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of  her  own  mischief^  though  innocently.     It  is  said  further,      Jumi  17. 
on  behalf  of  the  Globe,  that  the  squall  split  her  foretopsail,         gI^ 
and  broke  the  fall  of  her  boom  foresail^  **  whereby  she  un- 
avoidably came  up  towards  the  wind,  notwithstanding  the 
peak  of  her  trysail  was  immediately  lowered^  and  the  sheet 
eased  off.*'    That^  in  other  words^  is  attributing  the  collision 
to  an  unforeseen  calamity,  namely,  the  squally  which  could 
not  be  foreseen  or  guarded  against,  and  was  one  of  the  con- 
tributing causes  of  the  accident.   But  I  hold  in  my  hand  the' 
affidavit  of  Smith,  the  master  of  the  GMe,  and  he  says  that, 
notwithstanding  what  happened  to  his  vessel,  she  would 
have  gone  clear  of  the  EUzabelh,  had  the  Elisabeik  not  run 
ahead.    Therefore,  you  will  perceive  his  defence  is  joint- 
partly  what  the  squall  did,  and  partly  what  was  improperly 
done  by  the  Elizabeth, 

You  will  take  these  circumstances  into  your  considera- 
tion, and  will  bear  in  mind  that,  according  to  the  mastei^s 
statement,  the  wind  had  been  blowing  hard  from  the 
W.N.W.  with  heavy  squalls,  and  consider  whether,  under 
these  circumstances,  having  reason  to  expect  a  squall,  he 
ought  not  to  have  taken  ample  rpom,  so  that  no  unexpected 
squall  might  have  brought  him  in  contact  with  the  vessel. 

These  are  the  facts  of  the  case,  and,  if  you  please,  we  will 
retire  into  the  next  room,  and  consider  to  what  conclusion 
these  facts  and  circumstances  should  lead  us. 

(After  retiring.) 

Pbr  Curiam. — The  gentlemen  by  whom  I  am  assisted,  Jodguimt. 
having  taken  into  consideration  all  the  circumstances  of  this 
case,  have  declared  to  me  their  opinion,  that  the  blame  falls 
exclusively  on  the  Globe.     I  concur  in  that  opinion,  and.     For  the  da- 
therefore,  of  course,  I  must  pronounce  for  the  damage.         "■^' 

Ptoctors : — Croise,  for  the  Elizabeth ;  Stokes,  for  the  Globe. 
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Practice.  — 
A  papeff  par- 
porting  on  the 
face  of  it  to  be 
duly  executed, 
but  with  an  im- 
perfect attesta- 
tion-clause, the 
witnesses  not 
being  forth- 
coming, admit- 
ted without  the 
affidavit  re- 
quired by  the 
rule  of  Court 


Motion. 


DsCKEK. 


JUNB   20. 

In  the  Goods  of  Sir  Jkremiah  Dickson^  K.C.B.f 
DEO. — Motion^  ex'parte. — The  testator  died  17th  March, 
1848^  a  widower,  leaving  five  children.  On  the  17th  June, 
1847,  having  come  to  London,  to  attend  the  Waterloo  ban- 
quet, he  wrote  his  will^  which  contained  a  disposition  in 
favour  of  his  three  daughters.  This  paper  purported  to  be 
executed  on  that  day,  and  to  be  attested  by  two  witnesses^ 
whose  names  were  subscribed  thereto  under  the  word  ^wit- 
nesses/' which  was  in  the  testator's  handwriting.  The  exe- 
cution appeared  to  have  been  done^  and  the  paper  to  have 
been  folded^  in  haste^  as  the  signatures  were  blotted  and 
the  marks  transferred  to  the  third  side  of  the  paper.  As  the 
attestation-clause  was  imperfect^  an  affidavit  from  the  attest- 
ing witnesses  was  called  for,  in  compliance  with  the  rule  of 
the  Court ;  but  it  was  impossible  to  trace  them,  or  discover 
who  they  were.  The  executors  had  declined  to  act,  and 
the  parties  interested  had  consented  to  administration  with 
the  will  annexed  being  granted  to  Captain  Dickson,  the  son 
of  the  testator.    The  effects  were  under  £4,000. 

Haggard f  Dr.,  moved  to  that  effect,  submitting  that  this 
was  a  case  in  which  the  rule  might  be  relaxed. 

Sir  H.  Jennbr  Fust. — The  paper  purports  on  the  face 
of  it  to  have  been  duly  executed,  being  signed  by  the  de- 
ceased, and  the  names  of  two  witnesses  are  subscribed  to  it, 
as  attesting  the  execution ;  but  as  to  who  they  are  no  infor- 
mation can  be  obtained,  and,  notwithstanding  every  inquiry, 
they  are  not  forthcoming.  Now  the  Act  requires  that  the 
will  should  be  signed  by  the  testator  in  the  presence  of  two 
witnesses,  who  are  to  attest  the  same,  and  here  are  the  names 
of  two  witnesses  affixed  to  the  paper,  and  there  is  no  reason  to 
suppose  that  this  is  a  fictitious  case,  and  that  they  were  not 
persons  present  at  the  time  of  execution.  The  Court  has 
laid  down    a  rule,  for  the  protection  of  the  interests  of 
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parties^  i/f^here  the  clause  of  attestation  is  imperfect, — as  in      Jonx  20. 
this  case,  where  there  is  only  the  word  "  witnesses," — to  re-   DiciuoZdec. 
quire  an  affidavit  from  the  witnesses  that  the  will  was  duly 
executed  according  to  the  requisites  of  the  Act.     But  this  lis 
a  mere  rule  of  the  Court,  for  the  security  of  parties  them- 
selves, and  in  this  case  the  parties  who  would  be  prejudiced 
consent  to  the  administration.     Under  these  circumstances, 
I  think  the  Court  is  not  at  liberty  to  refuse  the  Motion. 
Decree  administration  with  the  will  annexed,  as  prayed^     Motion 
the  executors  having  renounced.  ^" 

Tatham,  Proctor. 


Iftigl^  itrourt  of  SllmtiraUs* 

June  21.  ExUOmrtDay. 

The  "  Charlotte." — Causey  hy  Act  on  Petition. — This  Salfage.— No 
wis  an  action  entered  by  William  Thomas  and  John  Thomas,  *™  rcmune^ 
and  by  John  Connor  and  others,  boatmen,  to  obtain  a  salvage  ration,  properly 
remuneration  for  services  rendered  to  the  Charlotte,  of  460  ^  mainlined 
tons,  which,  on  a  voyage  from  Bombay,  destined  to  Liver-  by  parties  not 
pool,  with  a  cargo  of  general  merchandise,  in  December,  Jf^"*\*„  ^^ 
1847,  was  driven  by  adverse  winds  to  the  coast  of  Ireland,  terriee.  —  An 
and  the  master,  on  making  Cookhaven  Light,  on  the  south  *?!!J!Jf°n  5-- 
ooasty  through  an  omission  in  his  chart,  mistook  it  for  that  not  establish- 
OD  the  Old  He^  of  Kinsale,  in  consequence  of  which  he  eJ--"Whatiti8 
became  embayed  and  got  amongst  the  breakers  in  Roaring  services     ren- 

Water  Bay.    A  strong  gale  was  blowing  from  the  S.S.W.,  d«^«?  ^^  »  *5'P 
«  a  saivaffe  coa" 

with  fog  and  rain,  and  there  was  a  tremendous  sea  running,  racter. 

The  masts  were  cut  away,  and  the  anchors  dropped.    A 

boat  went  off  to  her  from  Cooshen ;  but  she  returned  with- 

dat  being  able  to  make  the  ship.     In  the  evening  of  the 

17th  December,  the  weather  having  moderated,  a  man  was 

deapatched  by  Mr.  W,  Thomas  in  another  boat,  and  sue- 
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oeeded  in  boarding  her^  and  die  master  proceeded  iir  the  baat 
to  the  shore.  On  the  following  mornings  he  went  to  Cark| 
for  the  purpose  of  procuring  the  aid  of  a  steamer,  and  left 
instructions  with  Mr.  Thomas,  to  whose  house  he  weaatg  ta 
send  out  boats  to  tow  the  Charlotte  into  a,  place  of  safetPfy 
which  was  done,  with  the  assistance  of  two  boats  from  Cape 
Clear,  in  about  an  hour  and  a  half.  On  the  return  of  the 
master,  he  found  his  vessel  in  the  custody  of  the  Receiver  of 
Droits,  to  whom  she  had  been  delivered  up  by  die  aahrers, 
with  orders  to  detain  her  until  security  was  given-  fisrs^ 
vage ;  but  the  master  took  her  out  of  his  possession,  and»  by 
means  of  a  steamer  he  had  obtained,  conveyed  her  to  Live^• 
pool.  The  salvors  represented  the  position  of  the  vessd 
when  they  first  approached  her  to  be  one  of  great  periL 
The  owners,  on  the  contrary,  alleged  that  the  anchors  hdd 
her  firmly,  and  that,  before  any  aid  was  rendered,  the  gale 
had  80  far  subsided  that  all  danger  was  over.  They  also 
relied  on  an  agreement  said  to  have  been  entered  into  be- 
tween the  master  and  Thomas,  by  which  each  boat  (six  io 
number)  was  to  receive  £1  as  a  compensation  for  the  ser- 
vices rendered,  and  which  sum  had  been  paid.  The  value 
of  the  property  salved  was  £18,000.  On  the  vessel  arriving 
at  Liverpool  she  was  arrested  in  the  sum  of  £3,000.  An 
action  was  subsequently  entered  by-  the  salvors  for  £750. 

Sir  John  Dodson,  Q.A.,  and  R.  PhUUmore,  Dn,  for  the 
salvors ;  Robinson  and  T\»iss,  Drs.,  for  the  owners. 


JoDGMSNT.  Dr.  Lush inoton.— The  circumstances  of  this  case  givt 

rise  to  several  questions :  first,  whether  any  salvage  servios 

was  performed  at  all,  and,  assuming  that  question  to  be  an* 

swered  in  the  affirmative,  by  whom ;  second,  whether  the 

.  present  claim  (assuming  there  be  one)  has  been  barred  by 

any  valid  agreement,  and  by  payment;  lastly,  what  islbe 

value  of  the  salvage  service,  and  after  what  rate  of  reuuine^ 

ration  is  it  to  be  rewarded  ?  . 

(After  stating  the  facts.) 

What  are  sal-      It  is  well  known  in  this  Court  that  services  of  this  kind 

vage  services,    range  from  the  highest  point  of  merit  down  to  the  lowest, 

and  that  the  ingredients  which  constitute  it  are  diverse  and 
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many ;  that  parties  may  perform  a  salvage  senrice  which  June  21. 
would  entitle  them  to  a  high  reward,  and  that  they  may  cITlotie 
render  a  very  inferior  service,  entitling  them  to  a  much  less 
sam.  But  the  general  principle  is  this :  that  services  ren- 
dered at  sea  to  a  vessel  in  distress  are  salvage  services :  by 
distress  is  not  meant  actual,  immediate  distress^  but  where  a 
vessel  had  suffered  such  misfortune  that  she  might  be  ex- 
poaed  to  destruction  if  those  services  were  not  performed. 
It  ifl  not  necessary,  in  order  to  make  a  service  rendered  to  a 
vessel  a  salvage  service,  that  she  should  be  in  absolute  or 
immediate  danger,  or  that  there  should  be  a  chance  of  her 
destruction ;  damage,  risk,  or  any  misfortune  on  the  high 
seas,  would  be  sufficient  to  give  to  services  rendered  to  the 
vessel  a  salvage  character.  I  have  no  hesitation,  therefore^ 
in  saying  that,  in  my  opinion,  this  was  a  salvage  service,  in 
the  legal  sense  of  the  term — to  what  extent  I  will  consider 
presently. 

I  now  come  to  the  other  point,  namely,  who  are  the  sal-     A  party  not 
vor.  ?    Two  of  the  persons  by  whom  the  claim  is  made  are  ^^^''^  Z 
William  and  John  Thomas.     Why  ?     On  the  ground  that  service  is  not  a 
they  had  the  command  over  the  boats,  and  the  command  "^^^^' 
over  the  crews,  and  sent  them  out,— -but  did  not  go  them- 
selves.   Is  that  a  salvage  service?     I  apprehend,  clearly 
not,  and  that  that  principle  has  been  laid  down.    It  is 
alluded  to  by  Lord  Stowell  in  the  *^  Vine  ;"*  but  though 
he  merely  alludes  to  it  in  that  case,  it  is  a  principle  which 
has  been  settled  over  and  over  again,  from  the  earliest  pe- 
riod of  my  practice  in  this  Court.t     The  principle  is  this» 
that  a  party  is  not  entitled  to  be  considered  as  a  salvor  who 
stays  on  shore  and  sends  his  own  boats  and  his  own  crews. 
Take  the  owners  of  a  steam-vessel  which  has   salved   a 
vessel ;  they  would  not  be  considered  salvors,  in  the  ordi- 
nary sense  of  the  term ;  they  may  come  in  and  make  a 
olaiiiiy  as  owners  of  the  vessel,  incidental  to  the  claim  of  the 
master  and  crew»  and  receive  a  remuneration  for  the  use  of 
tbeir  vessel.    Lord  Stowell  laid  down  that,  in  order  to  en- 
title a  person  to  claim  ^s  a  salvor,  he  must  have  been  per- 

*  2  Hagg.  1.  f  Seethe  "Livefy,*"  entea,  206. 

vol..  VI.  2  o 
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JuMB  21.  spnally  ep9»ge4  ifi  tha^eryicQ  i  X^t  Jbe  tUa^jUidat  dpmr a:lbat 
Q^^^^^  pertoBiB  bontribiHing  to  a.  ocltrag^  sevvioe^/ by  farnisIuBg 
boaUorr^thoTiitftldesji:  should  be  €siljt)ed  .l^<»e«iiiQerati«ii 
aofe >As. aal vcjTBf ;  liut  fi^rf 4hek  uMioC/ tbe  futic))»  tth^ 
UlmtitB  th«  geowewnlipfin^ploitand  ftioo^.i^atfpriffciplAX^att 
notrfpvep^ed  HiTlh^ftfightedt  degree  to  ro^edp^.iitlbdtenefoiv 
ei^tiely/;rej0et.tho;Qlaini  of  (d»e  t¥rO'iMes3ri»»iThato^  1M 
mi^MtBf  Mr.  WiUisin  Thomaaf  nfifviv  i^enO.ioii  hfmd,i($$^ 
Mf.  t J^n  ^Ttomas  only  w^e»t  tOt.taJto  out.jtb^ lAIlioriiiiuf 
maiLp rhothadi t)ofiluf>g'todo  wiib ftbei netnal/perfoffilaiicOiAf 
th^fdal 'Salvage. aeivi/ep.  i  »  ;qi'>  »,if  ,.  //■.'-»  wf?  •  ..'•)nlif. 
Agreement  lol  no^Wxeoroelo  a'qfuestionfreapefling.wblchithoiCeiirtbM 
pleaded  in  bar.  f^^^g^^^y  greater  difficulty  than  in  diapoiing  df  the  other 
poirila ;  .namely,  whether  the  present  action  is  iftaned  hj  an 
agifeementvaJidly^niaderattd  by apftyiBf^t ttfukrithatagree* 
meill.  '^If  it  be,8  vaUdagvesareQli»'^nd  a|iayment  bnaJ^eea 
made^fthe  action.!^  alfiogenher  eatopptecL  >  )  uy.  >  .//t  Hlt'i<> 
>ilWhhiJr^|iecl>tAithisiagreei»entft  itSrlDaliditiF  deptsodsfUpoD 
thi^e  questions  :  firsts  thai  qu«tftk)ii<fifjfacl^9  8e(y>ridly«iiPih0* 
theri*  i^  .roador  kiisjAn  agreenleBtrcotoiuftelittwHbi^tfieea 
aitd  thtrAy^fivihetheff  th^  ^persdnsj-ri^b^ifentembriiilifttlK^ 
agvtoii6Ut^had!ade(|u8ib^lrothorityt^)M^  .\u  .,  •  fn.i  'mi; 
KfiAsotb  theiiaiotidf  itheiagreettaent-beitlg  m^Mk,  ft>0ta»cit 
upon  thi^  reviident^  oS-  the  taaater^i  the  «sate>  uidrthe^fleboiid 
itatei'trindua  ddoumctat ' fMroduccri  in  the  caulei:  andtitJl 
negativedrbyithetwoJMEesars^ThonmsJ  I  ooofess  it  is  mot  a 
merj^eacfy-xnaUier  logo  through  this  evidence sts  L,have  donei 
andntb  coite  tb  a  very  saifsfkdMrjfi  conduaidn  upoAltthii 
poA>t  ^)lihe  agfeemenSatself  is  so  very  ibosely  fwcvdodi;  Mud 
tile  plea  in !  dd«h»  "does 'Hot  »bringr  bdtrthef  inlitteQfwItti  I  (that 
degrkto  c^'stringtaoy  whichf  jo  nequisitet  and  tieoessaiy  io 
snoh»aioaseJ  ntEfaeagreentonlt  is  a;fplea  iti  bai'^ xUnd  lit Js^A 
nidst)  important '  part >  of!  the  case,  *and  ouj^ht  DO  haive Jmo 
pleaded)  I  with»  great 'paitticularity^  im  order  to  ndlaetihe  issue 
in<the  iplainest  ttianner.  It  is  pleaded  in  this^^ay,  /ab  kwbuN 
riiBgin  a  long  i  conversation :  **  That  Robert 'HawklBs^  wiih- 
but 'receiving  i  from  John  •  Thomas  any  intiniatiob  of  tkaceli^ 
ver^atlont  which  had  'taken  place  between  John  Hawkins  and 
hifns^fiiTespecting  the  remuneration  for 'the  services /6f  the 


'J  "J    iM   l»')l»l.vl« 
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botils^  remarked  that  20b;  ^ch  b0at'w<l(fl4,  Ke:««ipposM/be  Jons  2U 
good  ptfty;  to  which'  John  Thomas  assentedif  and  ftoben  {^j^go, 
HawkhidtlKMieiipon  wrote  an  order  on^Willuim' Thomas'^ 
^90*.  (br  <each<  df  tiie  bdats,  which  ovd^r  he  deli  v^ed ' to-JfolM 
Tkotnasj  in  th^'  ji^esende  of  the  iteoond  maVe^^aad  -df  *tiilf 
steWardl^f  the  ship/'  •  'N(m-ob^iopve;^e<My  babjtgcmfntUH 
ter  fi9>idiad3uni^9^ai^tharinomeiit,  wb§  paying  lhe>twc)  Ctfpe 
Clear  bofltii,  llnd^the^  thf^  aUeg^di  ^on^Cfr^atiotil^is  fiMM^to 
hailt'taU^n  pUc^;  The'pl^  ^oefs  oftif^*- Nothing  "tHiHateftt 
^m^attidios' to«iM9h  onM  b^in{^  giv^h  witb  th^  ititetition'^f 
inducing  the  crew  of  the  Cape  Clear  bda«»  to  iaisebpt  th%  td^ 
mdnmttii^n  ii^bich  the  mate  rhad  i^ree^  to  ^giveithenvf  Aor  m  xin ..;./ 
cHdiJdhb  Thomas  state,  or  in  any  Way  lea(tRttbert^H#Mkli>^ 
toMer,  thwH  he'aMepted'thet  order/ 'ds'^untruhr'sllegad^fOf} 
th^iunderdtaiidin^  thAt/.th^iSttM^  iTita  tiot^  to^  bd  «m]lttid9i^ 
Ji:rdDatlb#«tion  Ibtrhis  father'«lb«»>fobfrt8/  lHitk>Aly'for  fbose 
of  the  two  Cape  Clear  feio&ts."  <  IVlis  hAd  been  tite  sfbteiiient 
an<{llift^'Otii|Br  sid&;'that  if  was' ^introddced  tq  pacify ihe 
orwhersT'bf'the  tuTo  Ciip^  Clear  boats;^  I  must)  8#f%''tiiiit 
anyllihigittfdrflF'hiipiMbable' than  the  originid  statemeilt  nnid« 
by  tb^^alVofsiii  neverread^'  •  KOnUhetidntraryy/ lb rwiss  di»- 
tinctly  understood/' — thereris  klothbigl  dislike  tsOfimdi  m 
thiipmode  sifipieadinf ,--ui<dis«ini^ly'Underst0(^';^i-^hoii»  am 
I»  So  fcno«^  *\that  a  mam  utiderslattds  ftiom  what  another  say^ 
He^  niay  understamt  one  thing  and  'tlie' other  anotherv>i^.lt 

ou^ht  to:  bei'p)«aded  that  <<»it'ira8Sitgteed''/ilso^and'60^4w* 
CAtuk  wetUfaHsnlyi'be gttidsd  to: what » man  thinks /bf^what 
beijd«flrf^<^ibetii'WKx>  l^vlrtevtt^Bawkins  and>  John  > Thomas 
Unit  tHe>Btfo/fop^eaeh  boat  was  td'betbeifoU'p&y, 'ibid  iHmh 
ildhh  4hodHt^  lMd:»ti0ad i the  ordery '  he  rdmaiiQiid  ithat  it  1K^ 
do  ▼tsjr'WsD,  foti>it>tva»all'  figbt^'  or  words* totthkt  efReeti" 
4¥htfn  'Ir1ookt«t  theadidsivits,  i  ck»iiot  get  iduch  fi^mthem. 
(iDHervBkdh\g^>thmMdavi^)  I'do  in  my  con8eicii90^be«> 
lissQ  sbat'tfae  agreement  was  considered  toibeivaiidiyconf 
dodtd  4iy  Capt.  BawkinSw  But  that  is  a  different  qqestfbn : 
dKit  r^^  had tim paities  ttobind  othersby the  j^reemeBt ? 
Aricdjl^  s^iealofaig^  <no  one  can  b^  'morally  or  legally  /bound 
Isyr.  mny  cuiitrast^  ^  unless  be  lias  ^nte^ed  into:  «it  himself,  per- 
fcMiaHy»  'Or  through  a  duly  authorized^  agents  (nt  unless  the 
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JfuMx  81.     law  imposes  upon  him  that  contract.    There  are  cases  of 

(u^^^f^  y^y  great  difficulty^  in  which  1  am  well  aware  that  it  would 
be  exceedingly  dangerous  to  lay  down  any  universal  rule. 
There  are  salvors  on  various  parts.of  the  coast  of  this  eoun* 
try  who  are  engaged  in  a  sort  of  cbihst  if  they  vsay  be  so 
called,  for  performing  salvage  services,  and  it  is  well  known 
that  there  are  persons  among  them  who  have  the  command 
over  boats,  and  authority  to  make  any  arrangement  they 
think  fit  for  the  persons  composing  the  whole  sodetyy  and  I 
should  do  infinite  mischief  if  I  were  to  impeach  their  autho* 
rity  in  such  acts.  Again,  there  are  fishing-vessels,  and  per- 
sons concerned  in  fishing  speculations,  who  have  others 
Fails  for  want  under  their  command.    But  I  do  not  see  what  authority  Mr. 

('"wonty.  Xhomas  had  to  make  the  agreement  in  this  case,  which  I 
think  fails  for  want  of  authority,  it  not  being  competent  to 
him  to  bind  all  parties.  Considering  all  the  circumstances,  I 
should  not  be  justified  in  saying  that  the  claim  for  salvage  is 
an  absolutely  barred  claim  ;  and  I  proceed  to  consider  the 
quantum  of  remuneration  to  which  the  parties  are  fiuriy 
entitled,  and  that  is  very  little  indeed.  The  services  were 
performed  in  very  fine  weather ;  there  was  no  great  labour> 
no  difficulty,  and  no  risk. 

Salvage  de-  (The  Court  allotted  £5  to  Connor,  £2  to  each  of  the  men 
composing  the  crews  of  the  boats,  and  £5  to  Mr.  Thomas, 
not  as  salvor,  but  for  the  use  of  the  boats ;  with  costs  against 
the  owners,  subject  to  this  deduction,  that  none  should  be 
charged  till  the  giving  in  of  the  Act  on  Petition  ;  the  arrest 
of  the  vessel,  and  the  charges  relating  to  the  bail,  to  fall 
on  the  salvors.) 

Proctors  : — Pritchard,  for  the  salvors  ;  TMa,  for  the  owners. 


ExLCourtDaj/,  JuNK   28. 

Salvage.  —  Thk  "  KiNG  OscAR." —  Cause,  by  Act  on  Pelf/uMk^—This 
bad  boMd  d^*^  ^^^  *"  action  by  the  master,  owners,  and  crew  of  the  pilot- 
foreign  vessel  cutter  Neptune^  38  tons,  of  Cowes,  to  recover  a  corapensa- 
which  had  suf-  ^^^^  f^,.  j^jvage  services  rendered  to  the  Swedish  brig  King 
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Oscar^  308  tons,  coal-laden,  bound  from  Newcastle  to  Rio      Jum  8S. 
Janeiro,  which,  when  in  the  Bay  of  Biscayy  encountered  a   g^nJ^^, 
severe  storm,  that  lasted  fat  several  days,  in  the  course  of . 
which  she  carried  away  her  bowsprit,  and  sustained  damage  weather,    and 
in  ber  sails  and  rigging.    On  the  fourth  day,  the  gale  con*  was  engaged  by 
tinuingy  the  master  resolved  to  put  into  Lisbon,  but  the  ^^  charge  of 
wind  becoming  adverse,  he  steered  for  the  English  Chan-  ber  as  a  pi- 
nel,  and  on  the  S7th  February,  neared  Fahnouth,  but  being  i^rou^  her  to 
anable  to  meet  with  a  pilot,  continued  his  course  up  the  a  place  of  safe- 
channel  (the  wind  blowing  heavily  from  the  S.W.),  steer.  ^iim^w'TUu 
ing  for  Cowes.     About  daybreak  next  mornings  when  off  vor.— Applica- 
St.  Catherine's  Point,  the  brig  was  descried  by  the  piloU  reg^^^g^'pu 
cutter,  which  bore  down  to  her,  and  two  of  the  cutter's  lots*    claiming 
crew  boarded  the  brig,  and  (as  they  alleged)  took  charge  of  "^^^^^8618? 
her,  the  Neptune  following,  and  brought  her  to  Sandown 
Bay,  where,  the  wind  changing  to  W.^  the  cutter,  at  much 
risk,  took  the  brig  in  tow,  as  far  as  Spithead,  where  she  was 
anchored.    Next  morning,  the  cutter  took  the  brig  again  in 
tow  until  a  Government  steamer  came  near,  and,  taking  her 
away,  towed  her  to  Cowes.    The  salvors  contended  that, 
owing  to  the  bad  weather  and  the  crippled  state  of  the  brig, 
its  preservation  was  solely  attributable  to  their  services.  On 
the  part  of  the  foreign  owners,  it  was  alleged  that  the  brig 
wanted  only  a  pilot,  and  when  the  two  men  came  on  board, 
one  of  them  stated  that  he  was  a  Cowes  pilot,  and  was  en- 
gaged in  that  capacity  to  take  charge  of  her ;  that  the  tow- 
ing of  the  brig  by  the  cutter  was  in  opposition  to  the  wish 
and  remonstrance  of  the  master,  who  insisted  upon  the  cut* 
ter  being  cast  off,  and  upon  the  pilot's  refusal,  protested 
against  it,  in  the  presence  of  the  crew,  as  being  done  in  spite 
of  his  orders ;  tliat  when  the  brig  was  brought  up  at  Spit- 
head,  the  master  went  ashore  at  Cowes  to  make  arrange- 
ments for  getting  her  into  the  harbour,  and  next  morning  a 
steamer  was  sent  to  tow  her ;  but  before  she  arrived,  the 
pilot,  without  authority,   had  got  the  brig  under  weigh, 
towed  by  the  cutter ;  and  that  none  of  the  alleged  salvors 
had  been  engaged  except  one  solely  in  the  capacity  of 
pilot. 
Jenner  and  Bayford,  Drs.,  for  the  salvors.-»In  the  state  Arqumemt. 
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JdNi  US.     of 'this  Vei&el  dlid  of  ^ihif^weathek*/  tiii8''din»M'f>e^-%dimfc^ 
Mbm^Mf'   *^**^  ^''*  wifere'  pfloef  terVice.  -  If  A*  t6<«rfn^  wa^^itt 
assertedi  contrary  to  the  wish  of  the  master/  fr^'liUkd  oi^  td* 
OfdetfhefcHeVtO' cast 'the  «uttei*'oflr.  ^    '•'  .  i  •I'.ii- 

'iilc^my.O^:!  for  the  owa^riU'^^ht'aikMhe  ^tMsClMtf 
ottdoubliedly^it^'  thMi  metc^  t>il^^^'i^^^'^A^B^«tt  ^1^ 
th^  vtoseff^iiiitt  tiny  dfeg^*  of  dl^ti^ef^f 'btit't^  i^Aik1*Wtk 
i)x^MMm  <ftftd'ttv&>^aU^,  a'  MO^^^'ik^i^ odtfV' 
pttW'  tf  it'is'h  Mlvt%e  ¥ervic«,  if  ^is  (^  <df  ih^sl^l^ 

that  the  ruleWhich'tU^  CiiuK  8^9  genefalfj^tCp^c^'^iS  to 

coasidefratiMi  of  theif^  oisi^  tnfght  frolt  b^^trietiy  lipl^ffiSiAM' 

Rule  respect-  tofot^n  tnafttens,  the  ruBe  bJe^Ag^at/  aiB'^kA-^lbt^«ii<d  rifi' 

jng  pilots  ren.  ^g^g^  by  rtte^  si*ed«^  ift'AWrf^f  IWfHitiiiihtikiia'tdWl' 

aenng    assist-  •'  \  ^  .  \       ^     ^  * 

ance    to    d\i-M^i!ijhru\ebi'\!tKftT€Hmtl6d'io'i\&fj^e^^^ 

tressed  vessels,  n^hltlck' whfer^  tttseJs;  'to  yvhbai  It^tiiatiik  ttlfcy  cMtb,  '^ 
iflf^a  ^tale  df  diftf^.  "TM^s  a'^^KPWfaidi'iheCMift^oUd^ 
be  Very  ^eluCtabt  to  rb1ii/l>e^uM^th^fai^'oP^  ^^ht^ 
pil^i'ar^  entitled  W'bec^  e8tiMatM>  updil'thW  jMdftfc' 
thk)t  the' only  fccrvicri  tiiey  h&v^  to  perfdntt^^is 
aiid'thkt  th(^y  will^iot  b^  ^hi^bti66lidMygr^^i¥^6f^' 
^cr: '  Nor  do  I  sefe  dhy^safficiiirit  retfseyh  Why^,  iPtW'i^^tfe 
ai^pticable  to  such  a  case-as  this,  I  sliotild  relax* it ^6te  UHitf 
of  a  foreign  master. ' '  Foreign '  tn^st^f^'  sjl#&yii  ^)^e^tfVt<  "^ 
sttth&m&kstLve  6f  jdstite  im  is  taet^'mil  tdBiiglisW'ttfiftMim 
ahtf  'Btt^b  'ti^erfii '  attU^ td  nk)re  thMi  tfii^  t!l^^k:ihBd^%- 
e^Wity'bfe'WtStftfdi    '"•' ^'"  i'<V'ii\iir-  lu.  ijoiqubc  >(ilullfw  Y**fi^ 

^'W!th  r%ardWth^^ircilki)iMkhc^^  oF^i^  iU^/^tB^'^' 
vibus  fkbt^  aireitynly  bf  iMtiort^nc^'H^shi^itf^Ag  ^U^mf 
conditibh^  bf  tlie  vessel  on  the^««th  F^sBrtki^ 'f  ikM#^  etf^I 
uAily  dtM^s  appeal'  thtt  sh^  had  beeii  ^3t))6Mi  tb^'^f^  tttflll' 
pi^ti6u^  Weather  and  Very  6ortsfderkb1^  ^dM^^.  ^  Tbd'^w^; 
ther  they  encountered  in  the  Bay  ofBi^ay,'  iKhd^ii^lbi^W 
their  bowsprit,  they  say,  rend^ed  it  .inponible  fopTo^^bcni 
to  remain  at  sea, — and  that  is  not  an  unimportant  consider* 
ation  in  the  case, — and  having  vainly  endeavoured  to  reach 
the  {)Ort  of  Lisbon,  they  steered  for  thfe  BiPithh  IChatfiye), 


the  gale  iiu^reasedi  and  blew  a  perfe^  burricanei  mid  it    ».  ""ojeott 


daogeroas  to  8cud>.  they  hoye  the  brig  to,  having-  a 
studding  sail  spread  in  the  nain  pgging j  that»  whilst  lying- 
to,  tbe,^[f^^  t(^psfU,:'Vr4S  iblo.wa  loo^e,  ffom  the  gaskets  and 
spji^ti  tP  pi^ce%,i(he  remnaptff.of  vhifikt  heating  and  flapping 
'^^ffffL%  vit]ti  U^.utppost. violence,  tbe^y  ver,e  compelkd  tp  cutr 
aw^^.if 3tfr .  tjie  ;r>inj?iugt  rigging,  l^lo^ks  and  gear  ;aUai;hedf 
tbfi^i^^^  tl^^  on  4^27th«  ati.v-M-i  being  in.the  Cihapnelt; 
they  kept  away  from  Falmouth,  but  not  falling  in  with  iiM9y 
pilot,  and  the  wind  continuing  from  the  S.W.,  the  weather 
tl)f^,titi^y  cpiiclMded  to  continue  Uieir  oourse  up  Channel, 
ap4  p[¥dM|£V'Co;wes ;"  in  other  words,  the  object  wasi  aa  it 
nf^p^ssarUj  must,  have  been,  in  consequence  pf  the  d^nagO: 
tb^  v.^ssel  had  ^eceived^  to  make  for  s^^e  flit^e.^oS,  .safety  ;  .   y, 

tl^  cqi^ld  lyptget  to  Li8bon«;nQr  pnpov  £almouth,  aiyl.they 
st^i^  ^r  Cowi^s,  ,a^  jtl^e  n^t.  plac^,.of  safety.  It  ip  s^id 
t^  ,prpce^fl4  u|;^i;Jfe^.^»Clw^wiel  .witl^.gre^.fliqp^tipftir 
^W^ >bftg*W  drp]fi5,^nxi^Y.  rJkmon  tb« wWRing,of  %h^ 
?fW?!  Jf^y  W:^.  offi.4hfilW?Mp^..)Yig^>i  .fP;ri^y.fltater,  with 
nwj^ra^  ^^ftj^^F^,  aft^,,^.^,q^lpck.,^qy,.^^^  wiljhr», 
Cpve8..pafU  vhp  e^^jW,  bpftf)d...,'Pierc  is  a  cpi;^id|^\^ 
«U^Wt^.whc;tVjar,l^e;Tf^  jf^a^  ip  t^^^ig  %  ye^Viff  tpi|^ 
ojitljecutfter;  aiiA;t,f^.sai4.tfw^,i^.(i^tter  of.jtjirtj^tonBcoul^^ 
dfiffi^  Jii;tW.,.i,^ljink„  x:onsi4ering , A?t  lip^Ji  tjie^.j^soi^ 
whp  w^t,  qn  hp9];d  w^i;^.  firstr^las^  Trinity,  pppts^  j^^Pi  tq  b^ 
ms^^m^i  ittfieyiefir/ea/rt  /fJJ.^  tb^t  they.  erire4i  frw>  JfflWir^ 
ranc^;,  U  '^sp^qf,  tp  ^  iWXe^flgffW^  rt^m,  witbp^lJpr?9fJt^Wfc 
they  wilfully  adopted  an  improper  measurq  in  of4e^it9)i^9fr 

(JVKfS.i^  pjhers,.^„^}nd,/^.,jide  were  j^yfir^  Jio  tl^^r 
PWJerfwg  to^CpW^i  hf^^jiPP ,  xpa^m ,  to  ,fi|p^,faHJli m\h      Salvage  de- 
tl^f^p^r;^n^;,hwA4li^  service  Uste^ but , a, ^l>^t  ti/??^,,*^:^'®®**- 
tli^^^^liot  c^titj^  tPi^  larg^  reward,,  ^d  I  do  no^  jthiolf; 
^ifWIi  »YP  itPP  mudx  when  I;  ^11^  tbem  ^^^ 

'^WitMh^-^B^i^  fat  the'Mhpbtir  v  De(Ee&n,  M  the  oM«ieM.< 

1'ifif>('<>  <        I  >:  »      •III 1 1.   .(I     Vii;  •      ■    i!     h<.  '      f  

ll'jll'*''  •' f  '»■'■•■'<'' .■••  »  '        ' 

I  Xt^  foilowing*  caae>  <tf  am  unsuccessful  attempt  by  a  pilot 
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JuNi  2a.     to  obtain  salvage  from  a  fbreigil  mastery  has  not  been 
jQ^^^   hitherto  reported :— 

January  22,  1835. 

ThM   "  Jb-       Thb  ''Johannes.'' — This  was  a  Prussian  brig,  with  a  ▼aloable 
*^'""^"  cargo  (worth,  with  the  ship,  ^65,000),  hound  to  Stettin  from  New 

York,  which,  on  the  22nd  October,  1834,  when  off  the  Sussex 
coast,  sprung  her  foremast  and  jib-boom,  which  were,  however,  to 
some  extent,  secured.  Her  sails  were  uninjured.  On  the  23rd  she 
met  a  pilot- boat,  and  took  a  pilot  on  board,  who  carried  her  round 
Dungeness,  and  anchored  her  on  the  west  side  of  that  promon- 
tory. The  wind,  which  was  at  this  time  W.N.W.,  changing,  it 
became  necessary  to  anchor  on  the  other  (the  eastern)  side,  snd 
the  pilot  took  her  round,  and  she  came  to  an  anchor  between  tbe 
Lighthouse  and  Battery  No.  1,  where  she  remained,  a  short  dis- 
tance from  the  shore,  till  the  26th,  when  the  wind  shifted  from 
N.W.  to  N.N.E.  or  N.E.,  and,  the  eastern  side  of  Dungeness 
not  being  a  safe  place  to  continue  in,  so  near  the  shore,  the  msster 
slipped  his  cable  and  put  out  to  sea.  At  this  time,  whilst  the  biig 
was  under  sail,  James  Anderson^  the  pilot  who  had  taken  chsigs 
of  the  vessel  on  the  23rd  (and  who  had  been  paid  his  pilotsge), 
came  on  board  the  vessel,  with  other  men,  and  offered  to  take  her 
to  Dover  Roads.  The  description  given  by  Anderson  of  the  state 
of  the  brig  was,  that  there  was  a  tremendous  sea  running;  that 
vessels  were  cutting  and  slipping  their  cables,  and  that  the  brig 
was  in  imminent  danger  of  driving  upon  the  Rower  or  Newcome 
Sands.  The  brig  reached  Dover  in  safety,  and  Anderson  made  a 
claim  for  salvage,  alleging  that  the  foreign  master  had  tendered 
him  j£50,  but  he  thought  it  better  to  have  the  matter  adjudicated 
upon  by  the  Commissioners  at  Dover.  The  vessel  was  arrested  for 
£400,  and  the  owners  tendered  j£15. 15s. 
The  evidence  was  very  contradictory. 
Argumrnt.  Phillimore,  Dr.,  for  the  salvors,  contended  that  the  service  ren- 

dered to  the  vessel,  driven  from  her  anchorage,  in  bad  weather, 
near  a  dangerous  sand,  the  master  and  crew  being  ignorant  of 
the  navigation  and  of  the  English  language,  merited  a  liberal 
reward. 

Sir  J.  Dodson,  K. A.,  for  the  owners,  denied  the  tender  of  j^50, 
and  characterized  this  as  an  attempt  at  extortion.  Anderson  had 
come  on  board  without  being  asked  or  needed ;  he  offered  to  pilot 
the  brig  to  Dover  Roads  for  the  regular  pilotage,  and  this  offer 
was  accepted. 
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Sir  John  Nicholl. — ^This  question  depends  upon  whether      Jomi  S3. 
this  is  a  salvage  service,  or  a  mere  case  of  pilotage*    If  a  tetl    _     T 
salvage  service  has  been  performed,  perhaps  the  tender  may  be    ^^ 
insufficient,  considering  the  magnitude  of  the  property  salved  from  JaDOMiNr. 
risk  and  danger,  if  so  salved.    On  the  other  hand,  if  it  is  a  case  of 
mere  pilotage,  and  an  attempt  has  been  improperly  made  to  extort 
from  foreigners  a  larger  sum  than  pilotage,  the  tender  is  not  only 
sufficient,  but  the  party  who  has  attempted  to  enforce  such  ah 
improper  demand  will  be  subject  to  the  costs  of  the  proceedings  to 
wbich  the  owner  has  been  put  in  resisting  it.    The  Court  does  not 
lay  it  down  that  in  no  case  can  a  pilot  be  converted  into  a  salvor, 
or  that  where  a  pilot  has  rendered  assistance  to  a  vessel,  in  circum- 
stances of  danger,  beyond  ordinary  pilotage,  he  is  not  entitled  to  a 
higher  remuneration  than  he  could  legally  ckdm  as  a  pUot  merely. 

(After  detailing  the  facts,  and  remarking  upon  the  inflamed 
account  given  by  the  salvors  of  the  "  tremendous  sea,"  whereas 
Anderson  boarded  the  brig  in  a  small  boat,  which  was  taken  back 
by  one  man,  who  '^  sculled''  it,  by  the  use  of  one  oar  in  the  stem.) 

What  was  the  danger  which  should  give  this  service  the  cha- 
racter of  salvage  ?    It  is  mere  pilotage  by  a  man  who  has  given  an 
exaggerated  representation  of  the  case.  Reference  has  been  made  to 
a  case  decided  by  Lord  Stowell  in  1799,*  in  which  that  learned  Judge 
observed  that  the  affidavits  of  the  asserted  salvor  "  are  not  deficient 
in  exaggeration,  but  seemed  to  be  touched  up  with  a  pretty  high 
degree  of  coloiuing."  The  cases  are  a  good  deal  alike,  and  dressed 
up  in  a  similar  manner  in  the  affidavits.  These  are  the  grounds  upon 
which  the  learned  Judge  decided  the  case :  that  the  ship  had  not 
been  in  any  distress ;  that  the  pilot  did  wrong  in  bringing  her  into 
Ramsgate ;  and  he  added :  "  I  think  it  is  a  claim  set  up  with  the 
most  unpardonable  effrontery,  and  I  am  very  sorry  that  I  cannot 
do  more  than  dismiss  this  petition  with  costs,  and  report  the  con- 
duct of  the  petitioner  to  the  Trinity  House."    If  a  tender  of  j650 
waa  made  in  this  case  (which  is  expressly  contradicted),  it  was 
an  extreme  degree  of  folly  not  to  have  accepted  it;  for  what  was 
done  beyond  pilotage?    The  case  set  up  is  exaggerated,  and  a 
fraudulent  attempt  to  extort  salvage  from  a  foreigner.    I  am  satis- 
fied upon  ihh  whole  of  the  evidence  that  this  is  not  a  case  of  salvage, 
but  a  mere  case  of  pilotage.    In  all  cases  where  a  real  and  bond  fide 
case  of  salvage  it  made  out,  the  Coxurt  is  in  duty  bound,  and  it  is 
^inclination  as  weU  as  its  duty,  to  allot  a  liberal  reward,  to  en- 
courage the  rendering  assistance  to  vessels  in  distress.    A  liberal 

*  7^  **  Joseph  Harvey;'  I  Rob.  306. 
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JoNB  23.  allowance  for  services  of  this  kind  is  not  only  for  the  general 
j^  T  interests  of  commerce  and  the  service  of  navigation^  but  for  the 
benefit  of  underwriters.  But,  on  the  other  hand,  if  licensed  pilots, 
to  whom  the  Legislature  has  given  special  privileges  and  exclusive 
rights, — no  other  person  being  allowed  to  act  as  a  pilot  within 
certain  limits, — ^lend  themselves  to  attempts  at  extortion  upon 
foreigners,  it  is  the  duty  of  the  Court  to  repress  them ;  and  I  pro- 
nounce against  this  claim,  and  that  the  party  is  liable  to  the  costs 
from  the  time  of  refusing  the  tender.  And  I  direct  that  the  tender 
be  not  paid  out  to  the  party,  but  go  pro  tamto  in  part  payment  of 
the  owner's  costs ;  and  I  shall  consider  whether  it  is  not  a  matter 
of  duty  on  the  part  of  the  Court  to  report  the  conduct  of  Anderson 
to  the  Trinity  House. 


Slrr!)e0  OTourt  of  eantttbwcv* 

June  24. 

Divorce  by  WiLsoN  v.  WiLSON. — Cause, — This  was  a  suit  for  a 
ty"by  the  wife  ^^^^^ce  on  the  ground  of  cruelty  by  Mrs.  Ann  Wilson 
against  the  bus-  against  Mr.  John  Wilson,  brought  by  Letters  of  Request 
t^  havSr^e-  ^^^^  ^^®  Consistorial  Court  of  Worcester.    The  Libel,  which 

newed  cobabi-  was  admitted  without  opposition,  pleaded  as  follows :— • 

tation,     by    a 

decree  of  this      i — 3.  The  marriage  of  the  parties  on  26th  May,  1817,  and  coha- 

MDaration^'^bv  ^^^^^^^'^  ^°^^^  September,  1833,  when,  in  consequence  of  the  bus* 
consent,—  sus-  band's  repeated  acts  of  violence  and  cruelty,  the  wife  separated 
tained,  fomier  herself  from  him,  and  a  deed  of  settlement  was  executed  between 
eUv  ^Inff^re-  ^^^'  whereby  he  covenanted  to  allow  her  j£45  per  annum  for  her 
vived  by  the  separate  maintenance.  4.  That  from  shortly  after  their  marriages 
conduct  of  the  Mr,  Wilson  habitually  conducted  himself  towards  his  wife  with 
the  "renewed  ^^^  harshness  and  cruelty,  constantly  swore  at  and  abused  her 
cohabitation. —  in  the  coarsest  and  most  insulting  language,  calling  her  ''devfl" 
Interrogato-  and  "  whore,"  and  repeatedly  threatened  to  kill  her,  or  do  her 
puutions^upoii  *^™®  bodily  injury.  5.  That  on  an  evening  in  July,  1826,  with- 
character,  out  the  slightest  provocation,  he  struck  her  with  his  clenched  fist 

should  be  fram-  a  violent  blow  on  the  face,  and  was  only  prevented  from  furtiier 
ed  with  caution. 
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viokDce  by  the  interference  of  her  maid.  6.  That,  one  day  in  the  June  24<. 
autumn  of  1841,  he  went  into  the  room  where  his  wife  was  dress-  i^TT" 
ing,  and,  without  any  or  sufficient  cause,  struck  her  a  violent  blow  Wilson. 
in  the  face  with  his  open  hand,  in  the  presence  of  her  maid. 
7.  That,  in  that  and  the  following  year,  he  repeatedly  quarrelled 
and  put  himself  in  a  passion  with  his  wife  at  night,  when  in  bed 
together,  and,  on  such  occasions,  repeatedly  struck  her  and  con- 
ducted himself  with  so  much  violence  that  she  was  obliged  to 
leave  her  own  bedroom  and  take  refuge  in  another  room,  and 
pleads  her  declarations  to  her  servants  at  such  times.  8.  That,  in 
May,  1833,  without  any  provocation,  he  seized  her  by  the  hair, 
and  struck  her  head  with  great  violence  against  a  door,  which 
caused  the  blood  to  flow  from  her  ears  and  nose,  and  she  suffered 
from  the  effects  of  such  blow  for  a  considerable  time  afterwards. 
9.  That,  in  September,  1833,  she  withdrew  herself  from  the  society 
of  her  husband,  as  before  pleaded,  and  lived  apart  from  him  until 
1847*  when,  in  consequence  of  Mr.  Wilson  (who  had  succeeded  to 
property  which  made  his  income  j£l,850  per  annum)  having  neg- 
lected and  refused  to  pay  her  the  allowance  of  £45  per  annum, 
under  the  deed,  Mrs.  Wilson  brought  a  suit  against  her  husband 
in  this  Court  for  restitution  of  conjugal  rights,  and  on  the  15th 
April,  1847,  he  was  decreed  to  take  his  wife  home  and  treat  her 
with  conjugal  affection,  and  that,  in  virtue  of  such  decree,  he  per- 
mitted her  to  return  to  his  house,  but,  instead  of  treating  her 
with  conjugal  affection,  he  renewed  his  violence  and  cruelty,  by 
reason  whereof,  Mrs.  Wilson,  in  October,  1847>  again  left,  and  has 
never  since  cohabited  with  him.  10.  That,  from  the  time  of  her 
return  to  her  husband's  house  until  that  of  her  finally  quitting  it, 
he  treated  her  habitually  (and  avowedly  for  the  purpose  of  driving 
her  therefrom)  with  marked  insult,  harshness,  and  indignity ;  that 
he  left  his  wife  and  a  servant-girl  alone  in  the  house,  which  he 
forbade  their  leaving  in  his  absence,  he  taking  all  his  meals,  and 
passing  whole  days  and  nights  together,  at  a  house  next  door ;  that 
he  fastened  down  the  windows,  on  purpose  to  prevent  her  from 
opening  them  to  let  in  fresh  air;  denied  her  proper  and  sufficient 
food,  and  continually  abused  her  in  the  most  gross  and  insulting 
language,  calling  her  certain  names,  and  habitually  annoyed  her 
by  (for  instance)  throwing  water  about  her  bedroom  and  bed, 
repeatedly  declaring  he  did  so  for  the  very  purpose  of  driving  her 
"finom  the  house.  11.  That,  in  June,  July,  and  August,  1847*  he 
waa  also  (avowedly  for  the  purpose  aforesaid)  in  the  habit  of  using 
Boch  threatening  language,  and  of  assaulting  or  otherwise  con- 
ducdng  himself  in  such  a  menacing  manner,  towards  his  wife,  as 
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to  terrify  and  alarm  her ;  that,  in  July,  he  throat  a  lighted  candle 
almost  into  her  face,  at  the  same  time  grossly  abonng  her;  that 
on  another  occasion,  he  repeated  the  same  outrage,  at  the  same 
time  shaking  his  clenched  fist  at  her,  and  on  another  occaiioD, 
declared  "  he  would  give  any  one  a  handsome  treat  to  thrash  her 
well;"  and  on  another  occasion,  shook  his  clenched  fist  at  her, 
saying  he  ''  would  not  strike  her,  as  he  knew  the  consequmoes, 
but  would  go  as  far  as  he  could."  12.  That,  on  the  13th  July, 
1847,  rushing  towards  his  wife,  with  great  violence,  he  pushed  her 
back  against  the  wall,  saying,  "  Damn  you,  I  will  not  strike  yon, 
but  I'll  drive  you  out  of  the  house,  or  you  shall  me.'*  13.  That  ct 
breakfast,  on  the  1st  August,  1847,  Mr.  Wilson  used  such  insult- 
ing and  menacing  language  towards  his  wife,  that  she  was  obliged 
to  leave  the  room,  and  upon  her  returning,  he  abused  her,  and 
when  she  was  again  leaving  the  room,  he  struck  her  on  the  lower 
part  of  her  person  bel^nd,  with  his  open  hand,  using  (addreesing 
the  maid)  a  coarse  expression  with  reference  to  his  wife.  14.  That 
in  August,  1847,  he,  on  several  occasions,  in  the  presence  of  their 
servants  and  others,  most  falsely  accused  his  wife  of  indecent  and 
immoral  practices,  and  even  charged  her  with  the  commission  of 
adultery  with  three  several  persons,  and  also  falsely  accused  her  of 
having  contracted  the  venereal  disease.  15.  That,  on  the  31ft 
August,  1847,  he  fiew  into  a  great  rage  with  his  wife,  and  taking 
up  a  knife,  drew  it  across  her  throat  at  no  great  distance  there- 
from ;  that  the  maid  just  at  that  moment  coming  into  the  room, 
he  dropped  the  knife  on  the  floor,  saying,  "  Damn  you,  I  was  near 
about  doing  for  you."  16.  That  her  health  became  seriously  im- 
paired by  such  violence. 

The  husband  gave  no  plea. 

PhiUimore,  Dr.,  for  the  wife.— The  cruelty  before  the 
separation  in  1833  is  completely  established,  and  the  ques- 
tion is,  whether  the  conduct  of  the  husband  after  the  return 
to  cohabitation  has  revived  that  cruelty.  That  he  used 
threats,  and  uttered  coarse,  insulting,  and  degrading  ezprei- 
sions  towards  his  wife,  calling  her  fbul  namesy  there  can  be 
no  doubt,  and  the  threats  and  actual  personal  violence  she 
suffered  from  a  blow,  are  sufficient,  in  conjunction  with  the 
former  conduct  of  the  husband^  to  shew  that  cohabitation  is 
not  safe.    Wcsimeath  v.  fVestmeath.* 
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Addams,  Dr.,  on  the  same  side.  June  2^, 

Jenner^  Dr.,  for  the  husband. — The  wife  has  proved  no-  jv^ZT 
thing,  since  the  return  to  cohabitation^  which  amounts  to  Wibon. ' 
cruelty,  so  as  to  revive  former  acts ;  and  with  respect  to 
them,  after  fourteen  years'  separation,  she  sought  a  restitu- 
tion of  conjugal  rights  (which  shewed  that  she  apprehended 
no  danger),  in  order  to  obtain  a  better  allowance  from  the 
increased  fortune  of  her  husband.  There  may  be  an  ab- 
sence of  affection  on  the  part  of  Mr.  Wilson  towards  his 
wife,  and  he  has  used  harsh  and  coarse  language  to  her ; 
but  it  is  a  common  saying  in  these  Courts,  that  ''hard 
words  break  no  bones."  [Per  CuRiAM.-^An  interroga- 
tory has  been  put  by  your  party  to  one  of  the  witnesses^  as 
to  her  connection  with  Colonel  T.  That  interrogatory  is 
very  improperly  put.  I  want  to  know  what  ground  you 
had  for  putting  such  a  suggestion.  It  conveys  an  imputa- 
tion not  only  upon  the  witness,  but  upon  Colonel  T.  also. 
It  is  the  duty  of  Counsel  to  inform  themselves  as  to  the 
ground  of  such  imputations  before  they  are  made*  Here  is 
a  young  woman  of  respectable  character,  apparently,  and 
you  put  an  interrogatory  to  her,  whether  she  is  not  living 
upon  improper  terms  with  Colonel  T.  There  seems  to  be 
no  possible  ground  for  such  an  imputation.  I  wish  Counsel 
would  abstain  from  throwing  these  imputations,  which  can 
have  no  effect  upon  the  mind  of  the  Court.]  I  wish  they 
would  do  so  in  all  cases. 

Batiford,  Dr.,  on  the  same  side,  cited  Oliver  v.  OUver^*  June  S4. 
jyAguilar  v.  D'Jguilar^f  and  Durant  v.  DuranLX 

Sir  H.  Jenner  Fust. — This  case  lies  in  a  very  narrow  Jodqmint. 
compass  indeed,  so  far  as  is  necessary  to  found  the  sentence 
of  separation  prayed  by  the  wife. 

With  the  deed  of  separation  I  have  nothing  to  do  in  this 
soit ;  the  parties  lived  separate  and  apart,  and  the  Court  is 
not  called  upon  to  inquire  into  the  grounds  of  their  separa- 
tiony  nor  upon  what  principle  the  sum  of  £45  a  year  was 
allowed  to  Mrs.  Wilson.    The  only  thing  the  Court  can  in- 

«  1  Hagg.  C.  R.  361.  f  Ibid.  134  n.  :  I  Hagg.  £.  R.  733. 
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June  24.'  quire  into,  with  reference  to  this  separatioD,  is  that,  late  in 
jy^gf^  y  ^^  y^^  1846,  a  suit  for  restitution  of  conjugal  rights  was 
Wilson,  commenced  by  the  wife,  which  was  terminated  by  a  sen- 
tence of  restitution^  under  which  the  husband  was  enjoined 
to  receive  his  wife  home,  and  to  treat  her  with  conjugal 
affection,  and  the  parties  cohabited  together  (if  it  may  be 
so  called)  from  April,  1847,  until  the  middle  of  October, 
1847,  when  the  Citation  in  this  suit  was  taken  out,  du^  is, 
a  period  of  six  months,  and  during  this  second  cohabitation 
the  cruelty  took  place  which  is  said  to  be  sufficient,  either  of 
itself  to  entitle  the  party  to  a  sentence  of  separation,  or  at 
least  to  revive  the  cruelty  which  did  take  place  during  the 
early  part  of  the  cohabitation  of  the  parties.  I  do  not  think 
it  immaterial,  therefore,  to  look  at  the  evidence  in  r^ard  to 
the  cohabitation  between  the  years  1817  and  188S,  and  I 
think  it  is  shewn  that  the  treatment  which  the  wife  received 
from  her  husband,  during  that  interval,  was  sufficient  to 
create  an  apprehension  o£  the  same  conduct  being  resorted 
to  upon  her  return  to  cohabitation,  even  if  his  later  conduct 
fell  short  of  personal  violence. 
Conduct  of  It  is  impossible  to  read  the  evidence  of  Mary  Cole,  Elisa- 
during  ^^ret  ^^^  Moseley,  and  Mary  Moseley,  and  not  to  see  that  most 
cohabitation,  gross  cruelty  was  practised  against  this  lady  from  the  year 
1821.  Mary  Cole,  who  went  to  the  house  as  a  char* woman, 
says  Mr.  Wilson  used  to  abuse  his  wife,  calling  her  **  devil," 
and  '*  Angel-devil "  (from  her  brother  keeping  the  Angel 
Inn)  ;  that,  in  the  latter  part  of  her  employment  there,  be 
constantly  behaved  very  ill  indeed  to  her,  there  being 
hardly  a  day  that  he  did  not  put  himself  in  a  passion  and 
abuse  her.  She  says  she  did  not  know  how  their  quarrels 
began  usually,  but  when  Mrs.  Wilson  came  out  of  the  par- 
lour towards  the  kitchen,  the  witness  used  to  hear  him  caU 
her  <'  devil "  and  **  whore,"  and  several  times,  as  ahe  was 
**  hasting  "  out  of  the  room,  she  saw  him  aim  blows  at  her, 
and  sometimes  strike  her.  She  mentions  one  instance,  when 
Mr.  Wilson  told  her  (the  witness)  to  go  next  door,  where 
Mrs.  Wilson  then  was,  and  tell  her  to  come  home;  upon 
her  coming  home,  and  going  up  to  her  bedroom,  where 
Mr.  Wilson  was,  just  as  she  got  to  the  door,  he  struck 
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her  a  blow  in  the  face,  without  the  slightest  provocation, 

and  without  a  word ;  and  Mrs.  Wilson  had  a  black  eye  the      w^Z' 

next  morning.    Here  is  an  act  of  personal  violence^  in  addi-       WiUon. 

tion  to  this  general  conduct  of  the  husband  towards  his 

wife. 

In  1831,  Elizabeth  Moseley  went  to  live  in  their  service, 
and  she  describes  the  same  general  kind  of  conduct  on  the 
part  of  the  husband  as  Mary  Cole.  She  says  Mrs.  Wilson's 
life  was  constantly  made  very  unhappy  by  his  conduct  to- 
wards her,  which  was  never  kind  for  any  length  of  time ; 
that  he  ill-treated  her  very  much,  constantly  breaking  out 
into  fits  of  passion  with  her^  and  was  very  often  violent  in  his 
language  and  gestures ;  that  he  would  swear  at  her,  and  call 
her  "  whore  "  and  "  devil,"  and  she  never  gave  him  provo- 
cation. On  one  occasion,  she  says>  in  her  presence,  he 
struck  his  wife  in  the  face,  with  his  open  hand,  very  vio- 
lently, and  threatened  to  do  it  again ;  and  several  times  she 
has  known  Mrs.  Wilson  leave  her  bedroom,  and  take  refuge, 
in  the  middle  of  the  night,  in  another  room,  because  Mr. 
Wilson  had  been  so  unkind  to  her ;  she  has  told  the  wit- 
ness, on  one  or  more  of  those  occasions,  that  she  was  afraid 
of  her  life  from  him. 

Now  what  is  there  to  affect  the  credit  of  this  witness  ?     Interrogato- 

Nothinir  comes  out :  but  I  am  sorry  to  see  that  an  interro-  "*■     affecting 
®       ,  ,  .        .  .  .the  moral  cha- 

gatory  has  been  put  to  this  witness,  suggestmg  not  only  racter  of  wit- 
misconduct  on  her  part,  but  criminality  on  the  part  of  the  "«*■«*  *"** 
person  with  whom  she  is  now  living.  Having  been  in- 
formed by  the  Examiner  that  she  need  not  answer  the  ques- 
tion put  to  her  unless  she  pleased,  the  witness  nevertheless 
does  answer  it,  and  in  the  negative.  I  say  that  such  an 
interrogatory  is  improper  to  be  addressed  to  any  witness, 
unless  it  is  intended  to  be  followed  up.  It  may  be  neces- 
sary in  some  cases  to  attempt  to  impeach  the  credit  of  a  wit- 
now  by  soch  a  suggestion ;  but  there  must  be  something  to 
shew  that  there  is  some  ground  for  it, — something  to  shew 
tfattt  the  character  of  the  witness  is  not  lightly  and  unneces- 
aarilj  impugned.  I  make  this  remark  in  order  that  it  may 
be  understood  by  Counsel  and  Practitioners  that  great  care 
and  caution  should  be  used  in  framing  interrogatories  to  be 
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J0HI  24.     put  to.  witneffldfi  iiSeetk|ig  tbeUchatMt^r  apd  xc^fip^cUbQitj, 
WUmm'W.     MdtcndingjUipart wipuUtionftopoooth^ri^,,    •» 
Wikan.         .She  if  £bUaw;9d  by  h^r  .aUter,,  J^y  Moaeley^ .  who  lived 
fwitb,  the  pavties  Ibr,  abpat  three  years,  until  Septemho;, 
1833, ;  aQ^^thu  witness  deposes,  generally,  to  t^  saime.affi^ 
as  her  sister^  Elizabeth  Moiel/ej,  ax^  even  goes  fu|ther.as  to 
ilctS'  o£  cruelty' on  th^  part  of tMr*  Wilson  toward*  th^  lady, 
.which  she  witnessed  repea)tedly..JSlpe|lep06ea:i  <<7lhrotigt^ 
out  the  whole,  time  th<it  /I  lived, with  tbenit.  -Mr*  Wilsopi 
■behaved  to  Mrs.  .Wilson  in  a  very  unkind  lOEid  I  may  ii^ 
shameful  manner.    His  conduct  to  her  generally  iras  Qif^t 
harsh,  and, cruel  in  the  eztre^i^  ,  He  was  constantly,  .yn^ 
Xiot:the  slightest  provocation  ;0^  her  part»^  pottipg  hivself 
into  violent  passiops  with  her»tand  on  such  occasiopy  h^  ill- 
used,  her  most  shamefully,  constantly  aburiag  her  jp  yeyy 
violent  language,  and  sometimes  eviea  going  8o.fi[ir  as.mng 
personal  violence  to  her.   I  witnessed  it  myself  coiitiiiuidly. 
I  could. pot. at  this  distance  of  time  mention- times  or  pbce 
exactly,  but  I  know  that  en  repeated  occaaione,  while. I  was 
, living  there,  I  .saw  Mr.  Wilson  strike  Mrs*  Wilaon  violeat 
blows  on  her  head  and  face^  and  I  have  seen  him,  attempt  to 
pu^h  her  down  stairs ;  and  even  when  he  has  been  oat  of 
his  passion,  I  have  seen  him  do  <  things  to' vex  Jier,  such  ss 
burning  her  clothes  and  destrojring  things  which  he  kaew 
belonged  %o  her.    He  used  to  abuse  herJn  very  bad.laa- 
,guage.    I  have  heard  him  threaten  her  ;,  I  have  heard. bim 
.  tell  her  he  would  kill  her;  I  amsur^  that,  from  ^at  I siv*' 
I.  of  his  violent  behaviour  to  her,  I  thought  that  hei^  life  .was 
.  not  safe  from  him."    She  deposes  on  the. 8th  article  tOiiSii 
.act. of  most  serious  violence:  <<I  recollect  VMry  ^well,  lOoe 
time^  while,!  was  living  with  them^-seeing  Mr.  Wilson sUib 
„bi8  wife's  head  a  violent  blow  against  the  cellarHdoar,'«o 
violently  that  I  recollect  it  caused  the  tilopd  .tOnfiow  fiim 
.  her  nose."   .And  she  goea  oa.jto^ve..e^d^no0t:^iBffWnl 
iCTjuelty,  and,  geper^,  abuse,  asweU  as  of  specific  a^^jlfo- 
lence  towards  the  wife;  and  upon  this  evidepoejuxtj^x^i^^ 
. ,  be  jnore  gross  than  ,the  conduet.  of  Mr.  Wi|B09  Asoni  Ijl^l 
.,dp;irp  tp  1833,  apd .there i^  no.pjea  oPitheippfft  0f4MrffW<I- 
,  9on  /contradicting thai  ^f  the,ivri$&4>iii.i,.>i  .iii  *  tKtii   '.  iiii 
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Then  I  must  assume  that  all  this  part  of  the  case  is  clearly     June  di. 
and  distinctly  proved,  and,  as  there  is  no  denial,  it  would  be      j^^^  v 
useless  to  protract  the  examination  of  this  part  of  the  case ;       WiUon, 
nothing  can  be  more  gross  than  the  conduct  of  the  husband 
up  to  the  latter  end  of  1833,  both  generally,  and  at  parti- 
cular times,  as  proved  by  the  witnesses. 
'  In  1833,  the  parties  separated,  under  a  Deed  of  Separa- 
tion, whereby  Mr.  Wilson  agreed  to  allow  his  wife  £45  a 
year  for  her  separate  support.    Whether  that  was  a  sufficient 
allowance  with  reference  to  the  state  of  his  finances  at  that 
time,  the  Court  is  not  called  upon  to  inquire,  nor  except  so 
far  as  relates  to  the  alleged  difficulty  of  obtaining  payment 
of  this  sum  for  the  wife's  support.    But  from  1833  to  1847 
they  lived  separate  and  apart  from  each  other.    In  Michael- 
mas Term  1846,  a  Citation  was  taken  out,  and  a  suit  was 
<rommenced,  by  the  wife,  for  restitution  of  conjugal  rights, 
and  in  April,  1847,  the  sentence  of  the  Court  was,  that  Mr. 
Wilson  should  take  his  wife  home  and  treat  her  with  con- 
jugal affection,  and  that,  in  the  usual  course,  a  certificate  of 
his  having  done  so  should  be  exhibited  to  the  Court.    Thiat 
I  presume  was  done,  and  there  was  an  end  to  that  suit. 

Now  what  was  the  conduct  of  the  husband  after  he  re-  Conduct  of  the 

ceived  his  wife  home  ?     He  received  her  not  in  the  house  in  husband  during 

toe  last  coha- 
which  he  resided,  but  in  a  house  adjoining,  where  she  con-  bitation. 

linued  to  reside  with  one  maid-servant.    Let  us  recollect  the 

kind  of  conduct  pursued  by  Mr.  Wilson  towards  his  wife  in 

the  earlier  part  of  their  cohabitation.     There  was  on  his  part 

constant  abuse,  unkindness,  harshness,  general  cruelty,  and 

specific  acts  of  personal  violence  ;  the  application  to  her  of 

the  most  opprobrious  names,  and  a  series  of  acts  of  cruelty 

cxmtinuing  up  to  the  time  of  their  separation.     Was  Mr. 

Wilson  emendaius  moribus  ?    What  is  the  evidence  of  the 

first  witness.  Ernes?    What  is  the  conduct  she  describes? 

Was  it  different  from  that  spoken  to  by  Mary  Cole,  or  Mary 

Moaeley,  or  Elizabeth  Moseley,  in  any  respect,  except  as  to 

actual  personal  violence  ?    She  says,  after  she  went  there,-— 

•be lived  with  them  from  April  til]  August, — Mr.  Wilson  was 

^  in  the  habit  of  using  very  gross  and  abusive  language  to 

her ;"  that  *<  his  conduct  to  her,  in  regard  to  language,  was 

roh.  VI.  2  Q 
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JuN£  24.  certainly  notary  bacl.  .•>!  do^not ^iio«r>. that  L. can  say/lluit.be 
IFi&flu:?.  h«biliuilly'itreated;hcr  %itk'  marked linsul^^arihofSi^  OBiinr 
IVidrdA.  dignity ;  oertainly^  the  way  <he  b^bavaditOiher  wasiOotiVrha^ 
wives  in  general  areiused  to,  or  what  IniheuJd  likermyasl^ 
He  used  to  laughit  off,  hewenrcr/'and^se  indee^bdidisheij  ill 
oaimot  say  that  he  coiMlueted  himaelfitothieir  ns.^^didi'in 
otdef ) to  diite. her. from  the  houee^:  I  ,.|iewer  •ghfUrd'fakii'f x- 
|>res6  iJiaii,^/ or  anything  of  thekit]d«  Wben.fhe  waa^way 
frera  thehouse  (and  heused  <ip bejawiay 'the ^hii^ffiarf; oCthe 
day), .Mrs.  Wilson  andil  used4o#/tbet^osl,  panl  tbiht  fleft 
there  Alone*.  • .  He  used  to  'forbid  cutorieavkig  the*  hoMse  iwhile 
tie  nvat  away.  •  Semetimesy  ihough^'  >we  ^^ifentf ;  aaid  'HoCwMi- 
sUlnding  he'  did.not/likb  that<  Atra*  Wilsoi^  should 'be:  going 
te  her  brother's  (the  Angel  Inn),  or  lx>  her  owa  hbate,  whene 
Mr.  Workman  was<living^-*-«nd  it  was  to  ipnavent  htr  going 
there  that  he  used  to  £brbid<Mra  Wilson  leaving^lAie  house ; 
on  that  acodunt  he  sereml  time»  lhreateiitd-(a4ook  -ua  in, 
and  he  did  it  once>  though  heoame  andiUnlocked-thc^  door 
again  in  about  half  an  hour  al^er.  He  had '  a.  lavga  house 
belonging  to  him  neKt  door  1q  ^  house. we* vere>in4i  I 
cannot  say  that  at  any* timothe  was* used  to^tAe.'AUi his jnaals 
at  that  other  house;  h^nevtef  hAd  .tea;oni6lippal^.  at  -the 
house  where  we  were,  fa^t  the 'always  breaklasted' wiA- Mn. 
Wilson."  And  here  I  may  repeat  an  observation  .whidi  I 
made  during  the  Argument,  as  to  hisi  absences  firamoDeals. 
Mr,  Wilson  occupied  a  farm<at  PeQsham»aboot.a<mileand 
a  half  from  Pershore,  which  required  his  personal  preaeBCt^ 
and  in  harvest-^me  he  might  be  detained  untillate  hi  night* 
I  d(0  not  think,  in  this- respect,  thai  hiaafeAeBCdBwere  efitke 
natore  of  a  desertion  of  hia  wife^- under  the  jbupcuaastoMaii 
^  there  is  a  reason  why  he  could. not  be  aVwayaable  ta  |la^ 
take  of  his  tneala  with  his  wife,:and  I  do  nol!  see  aaytUng 
ci^  the  .nature  of  cruelty  in  these  absenoes.  Neither  wif  it 
an  act  of  cruelty  on  his  part  to.  fasten  the  window  damti; 
there  might  be  reasons  why  he  desired  that  hie.  wife>ahouU 
not  have  communications  with  persona  in  the  stveet.'  'Bot 
there  are  circumstances  spoken,  to  by  thia  witneaa,  which 
shew  that  the  animus  of  Me*  Wilson  ta>warda  hia  wife  was 
the  same  as  it  had  been  during  •  their  former  cohabitatisa. 
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She  says:  "I  never  heard  Mr.  Wilson  abuse  Mrs.  Wilson  Junk  24*. 
much,  except  it  yrBs  respecting  Mr.  Workman ;  that  was  the  h^^^  y. 
particular  subject  upon  which  he  used  to  be  constantly  at  Wibon, 
her,  and  to  say  what  a  bad  manager  she  waS)  and  such  as 
that.  In  regard  to  Mr.  Workman,  he  used  continually  to 
abuse  Mre.  Wilson  in  very  gross  and  insulting  language. 
Never  hardly  a  day  passed  but  what  he  would  bring  up  Mr. 
Workman's*  name,  and  then  in  a  minute  he-  woukl  work 
himself  up  into  a  violent  rage,  and  then  no  name  was  too 
bad  for  him  to  call  Mrs.  Wilson.  Many  times  he  called  her 
before  me  '  drunken'  and  'lazy/  and  a  Miar*  and  a  *  whore/ 
and  several  times  a  *  lousy  whore/  and  once,  I  recollect,  if 
not  oftener,  a  *  stinking  whore.'  He  was  constantly  at  her 
about  Mr.  Workman  ;  that  was  the  chief  annoyance  he  gave 
her."  It  is  said  there  may  have  been  some  ground  for  this ; 
that  Mr.  Workman  was  a  person  who  lived  near  the  house, 
and  it  is  suggested  that  the  conduct  of  Mrs.  Wilson  with 
this  person  supplied  her  husband  with  good  cause  of  quarrel 
with  her^  and  there  is  another  averment  in  the  Answers, 
that,  on  a  certain  oecaaioni  Mr.Wihon  saw  Mrs..  Wilson  in 
a  aitnation. with  Mr.  Workman  }irhicii/was  extrtaiely  impro- 
p<er.  New'  I  must  soy  that  Ix»innot  assume  a  charge  of  this 
nalure^  which  ought  to  have  been  pleaded,  and  an  opportu- 
nity afforded  to  the  party  to  explain  it.  But  I  go  Airth^, 
and  say  that,  when  Mr.  Wilson  is  continually  bringing  up  thia 
•charge  against  his  wife,  quarrelling  with  her,^  and  pr6ceM- 
ing  tc  violent  abose  6f  her,  it  is  most  gross  conduct  on  his 
part.  'If  there  is  any  truth  in  the  charge  contained  in  his 
Atiiwer  «and  suggtested  hi  the  interrogatories^  some  oppor- 
tunity of  eicpknatiofi  should  have  been  afforded  to  this  lady, 
and  it  is  not  contended'  that  there  is  one  iota  of  proof  except 
what  is  to  be  infei^ed  from  the  Answers  of  Mr.  Wilita. 
;Why  on  every  -occasion  -he  should  have  introduced  Mr. 
-Wvfknfan's  name  fer  thd  purpose  of  abuse  of  a  very  virulent 
idaasHptSon,  without  bringing  forward  any  proof  of  his  wife's 
Tmiscoiiduct,  I  cannot  understand.  Surely  there  was  no  rea- 
kort^brit^  4ind  it  shews,!  think,  the  ummushy  which  Mr. 
•" WihMm' waft  asttuated.*  >He  had 'the  less  reason  for  it;  know- 
iHgritha-efleotiitWouM'have,  of  putting' him  in>  a  violent 
passion,  when  there  was  no  limit  to  his  abusive  language. 


<^  J9^#^^|^^  b^ofMnoiiii  j«raihM9|4ttinMlfip<!tlwtonsUii 
^i^^lmh^^'r^  rSbe  |»id  j|W<eriiiHg  t»li|fatlidlOi»^y1wr  wnUbnil 
ing,  ;an^  jhe^9  A  i9h%,^li$HiM  AM>vtue|iQ^gb}ie{t  iW»titf»iliKliblii: 
wp^MiflWfef^mie^^Q  iiw^i))^oMiiJMira  dfneii)tiina»«t^ 

ab^HtV  Uifj  ffoqnhilli>«fl}tJi^gl<mo4l)dlipoftibe  cbMi  o^itMinr  i 
er#^',)  ;!(>l\,Wy>UP9lAeMti«i(irilttM.aiitiK0«'ii(^i^ 

tatiw.jff  I847-.'.'' I  dfl^fH  Imaqw  of.lus  tbrpwiag* Ae  ■ntcr/' 

h^n  iNli»Pff>4^/i^flii<tQ  .Milr^iifi(tkctoiwafi»UqaortiBHi*(i' 

bef;p  ^vi^kipg  an>f/^i9riWMhingJiim«|104tiikiii  tkat  wiijribe><J 

wf^tfid.bqr  bnAfvuiiO^yezkimAibirmihcUtfi  As^t^iin, tiding 
di4,jf;%(bftpi^ri^e.9f  drying, Iwr  ((Ml V^Fi^tl^^M^^i)^'' 

tbifi,]i^Une8A.dfipMe9it  !'jlii^q9#t,  9a|ro]yiMt)MTc(W«lAHi'^a8 
in^^iitit^bH  9S,  \fMP|ti.4(Mi^  Ibr^MkMigii  liineM4g9)(to  r^rt.  >i 
WAwix^friP^/;^iKlvqtiHg  lims^C l9Wfiidl  If e»iD  8i«||Mite«»t  ) 

ncr  &3^t^^xfify'yQF.^^Tm(ii^^'  J  JimeniJMlaiidl  hini  tiliiMai).; 

jntfMftvi9il^nt..M«^.withi*«r»iftnd  ^buBQuhKn  iarigrotelkwii 
gU4tfSP4(fq-,Wfif:bi^Qi)^4(<ilia«ed.A9  frigbU^  mei^9e^ii§uc\ipi^ 

rently  qi4te;.upcoQceil9|9dtAt>  (»i»  9tit8^>A9diBaDady  hiitt'M^' 
"•eBli^ji^ilrt  |?f^»eml|{i^y5Pi^l  pp<*tpff."  .v3Gb^reri0  wfcppooCil 
th«^^,lfl)§  v^4s,;p^/s^iri<^usly,/i1ar«i«49  although  J9hr/did;diDt^'l 
^i^y-ii^/  r3ut./QffV/i^it;e'«de^^H4/dMt8biljhAd  Mi^Hmc^i^' 
alaxjp}, ,^  tli|9  early. |>^^pf  A\mn ><f^l)a^^9ftw>« a>i( Sb^  lAigirtiit 

to^Hg^  ,it,  qQ;,Hil^t;i(ipwiti^Q»)iihif'>jvs|iif|r  ^ihVilAm^ )' 
Is  tsi[li,ti^pAq  bej;>^lw$b#8  nwjrftl^  jop^lafl  oMduQt^jtecdpi^ '^i 
at  what  took  place  in  the  early  par%  <oC utb^jte  Qohld>ittM'«') 
tion,?     '^  J„M?*d  .'tft.j  wqn^5?«,  that.i^q,  didnnot  ^^m  .OW^ 


mooi^hif$e Jgt^etm  iS\  ^^^fkSi'Md  that, '    h^^w 

hM<iioiMinoil'tor8«|>poMfl«haft  'she^iHt  nbyitfMe'fblt  appfe^. 
hediM-iof  ftet«oiiil'lnjbrjr:fimh  MmJ'  He^tf^ver  s^mi^'^t  ' 
aUiinilMil^lQiBiHk^iJieri  ov  aftythti^*<of'4iikt  ichid,  as  tt' 
seMMdfJtatian^  rlcaniMt'  Blvj^that^i  «Vel"8tf#^hMi'4^raf»t'ii" 
ligiitoMi  caiidtoriiblo  iheri  Auwt;  buti  havd'fltteA  Mm^pUt  the' 
cMicMtl4i|i»tbii^:lte^iM(Hb'troHld  hold^tbeieandle'ieip  befbrifr'  * 
heifikiie/AKrf  nbartolti^aiid*  kiok  iir»4ieif-^>itioe  and't^ll  hct  ' 
<  WlHiii<<i  YA'ettjf  creMt4re>llheiwaid|^and^  ^hoirMiiltered' Ale' 
w9ifliMo0keifair  fackt  ksL*^^/    0ah  anything  be  ntore  4i^#trh^<'' 
in^tiiM}  ^noykig^lO'a  Wife'tbanla'Mdiikitd'fio  toivductin|;'*' 
hifiMelfi<tBf>hep^'and>«btliiii|^'her,  ttlid  itnplutiYi|^  condiiet  ta» ' 
h^  (aairtcntiih  Miv^Wbrkmaii^'^ixt^en  «or  %eVenteen  years 
belbre^''  f^it  mdm'iai  jtike  'l]ii>"did  it,  apfMn-ently.  for  h^' 
laiigbMl^iandi^i^  did'  she'BonMtittteft *  Soiiietimei  it  passed '' 
off'iatthiT'waypat'btlier^aaes  he 'would,  Bc^6rding  to  his 
coMtaniihabityil^rliigiip  Mr.  Workman's  tvafctte,  and  tell  her 
toigut  ta''M\fHt;i  and  so  mjire  tift  he  naihed  Mr.  Workniati,  he '' 
gatikt»al|ij^/luid  fell  ti9)aibii«ing[  bel-. '  'He  did  it  withoat 
angfK4kidi>«f^piriivdeation  onlMr  pbrt ;  he>brought  the  i^xb^ 
jeenli^  ttfidairMrked  himsetf  lipids  if  somebody  vras  answering 
himy-.thougli  Mrs.'WilsoD-  used -not'  to  say  a' 'word  to  him 
geDendkfV  bnti  let'  hkn  goon  wtthout-'Unswering  'him.     I 
havsrieeitliimiM  these  occasi<ms>  when^lie  was  in  his  rage; 
cldaelii«his  fiit^'and^  striknit  otfi  the  table  *  bat  1  never  saw 
hiaiii&Bko  .biS'  flstat*ilef^  (it^'shewany^itlclinatidn  to  strike 
herJ!'>t/Vhe!re>y8iio  proifhl  the  evid^ncieon  this  part  of  the  - 
case'ti)atr1ieiaot«ral)j'  striMfc  her^'Or  put  hi^  clenched  fist  in' 
heDftfave^  be  idebehed' ills'  fist,  bat  this  witness  says  ^he 
didiiMiCf  set  itiyibkiw.    *^'HeF  never' seeiiied'to^anc  to  strike* 
het(«biitibvet(^  taw/^^I  ^no  -justemi^  WMtevet  in  this 
UclyisfCfnHMM  ibii^h^'behaviMr 'Of  Mri^iboii;'^^  wdrkhig 
hiimt^ftup^  into  «'  u^^^  per peftottlFy  ^ef^i^ring  to^  Mr.  Work^  ' 
nialii|iCHliiii||»her'iihm<»s^i«nd  ^leHchitig'hisfi^t'and  striking 
it  oioritiie  iklM*;  wU  there  bot  suffideht  <  ^und  fbr  akrm  ' 
to  tbe^miidiofiltliw  lady,- wh^^  she  veeoHected  his  eoiiduct 
bef<Mirl;bfair8tpaitetibnB^--i  viu  .    ji!j  ni   n  -•.    :- 

;>  this  fudtnfass'sp^k^'t^  anelthei'  fact.^'though  it  h 
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JtrNJc  2^.  Dot  an  act  of  peissonal  violence:  **  I  remember  eoe*  time  Mr; 
yi^iwn  V.  W^^^n  going  into  Mrs.  Wilson's  bedroom^  and  taking'  a 
WiUon,  doth  off  the  dothes-hovse,  and  wiping' liis  shoea^uponit 
Mr,  Wilson,  I  recollect,  took  thecloth  off  thehovaeand 
said,  5  That  will  just,  do  to  wipe  out  my  rcM>m  with ;  1*11 
wipe  my  feet  with  it  first,  because  it  (the  room)  »  ao  nics 
and  dean.'  And  he  threw  it  down  and  wiped  hia  ahoei 
upon  it."  And  she  saya,  as  to  his  room  betn|^  dean,  it  was 
very  dirty^  I  say  again,  that  this  is  all  insult  and  annoyano^ 
and  shews  a  most  malignant  disposition  on  his  part. 

On  another  artide  ahe  states  that  he  struck  his  wife  s 
blow  on  the  lower  part  of  her  back^  using  a  Tulgar  ezpn^ 
sion.  It  is  true  ahe  says  "  he  did  not  strike  hcv  hard  ;'*  but 
this  witness  does  appear  as  if  she  had  been. tampered ^wilb, 
for,  looking  to  the  interrogatories  put  to  her^  and  to  her 
answers,  it  does  appear  that  she  must  have  commmncated 
some  of  the  matters  whieh  are  the  subjects  <£  her  crois' 
examination,  for  how  these  interrogatories  oeuld  haire  ben 
iramed  unless  from  the  information  of  thii  witness  it  ^'difr 
cult  to- conjecture.  But,  however  softoiedldowin|/UM|»fi 
stiil  pnough  to  shew  in  her  e¥idenoe  what  waa  theioondaei 
ofjtfr^Wilaon,  and  although  there  waa^n^.peraonal  videnes 
o^jbispart^  except  on  one  occasionj  and  of  this  the^Coml 
has^  h^:  qualified  account,  still  therf>  is-  a  blow  atmdb,  aail 
I,  cannot  take  the  evidence  of  thifr  witness  without  sdnMini^ 
On  the  14th  article  die  deposes  to  a  certain  «oeu8alioi<q^ 
Mr.  Wilson  against  his  wife,  as.  to  a  persoad  faadli«irity  wkh 
Mr. 'Workman;  but  she  says  ahe  never >heapd.Mc#WiliBa 
directly  charge  his  wife  with  oommiuing<adiikery  with  Mit 
Workman,  except  in  that  kind  of  way.  i'^HeiiaeAtotfyba^^ 
her  too  about  Mr.  Harrington .  (now  abo'jeqeaaed^fandlM 
Davies.  I  did  not  hear  hianichai^  her/wiih  'aduhtfytaifli 
them  (not  openly) :  what  rhe*  used  to  say/wai^^thatrihetiMi 
not' know  what  ^he  could  wantgoing*t»  Mr«Uandngtonyai4 
one  time  he  said  he  had  heard  a-noi^ein  the  nigiit^  aqdtiM' 
asked  her  if  it  had,  been.  Mr.  Harringtonltoaieitansliff^ 
meaning  with  her.  He  uied^to  sayrlop,  abonfttDr.*  Daisf% 
that-  he  understood  Abat,  dMfilig  most  rof.  the  time  tbattllie 
hail  becnatth9;Angd»Dr.Davi«fiibad  bee> 4heseionnstanilyj 
and  he  should  like  to  know  what  it  was  for.     In  that  way 
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hainsiMiatcd  tluDgs; between  Dn.>Dftvieft:Bnd  b^r.  Of»cd"i  jTune  Si. 
reofiUQOtf  beuangiifaim  lOhavge  Mts»  VKistm  nirith  having  -tUe  tJ^^  ^ 
^itmA*^imMm6J  '•HeiiiifBted)Oiie  tiaM*tiiM^ti6'WdU<{'8e6^he]p  mUbii. 
aiityiintbf)(khich4hdJi¥fiif.'giliiig  Oyttind'to'the^'wbsH,  Aid 
trkepidit^iiwdild  not  lethimi  ha  tdkl'^ii  wb«  because  ^le 
hmkgU  tbe  foul.dad^e'8beiwiqd(lfiotilM<likA  de^th^tti«'^t*It 
wiMibeforeim^hetoadtlM^  itiim9^'i4giAi^>r«ay  thM'iUis 
is«o|^ac*uA^pmahalr'Yi«ltbfce^t  but^ilNsr'(iertdiA)t  wi]0cb/in 
addiftimifitt  iIm  olher  dn9Uiiiiljlfeidlfe»(igteatlf  Increlie^  the 
enormity  *iif I  tb^  i  offence  *of'  ifrhich^Mv;*  Wikon  had  be^n 
guillgif  -Hler^  are  -cofistMit  aUtfatlma  •  fto,  ^aiid  dnshiiitftioris/  if 
iftoti4ireai|sbargeflb'af  thewife^d^dMt4>ty'i;i^iththie^  p»tf6Mf 
Mit  Workmai^  iMil^  fiatringtony  hnd  Br.  Daviee  r  tlm  latter 
has bdBo  eawmlned'^btiu  tiie  dkily<»ie'<M' the' three  ^0  fa 
alj^e  and: who  ooukl  be  exaatinkl^V  and  he  denieg^ nicttt  poAf-i 
ti vely :aB^  act  ^f  adultery  between  hitn*  a»d  Mrs. Wilson.  Th to 
whence  do  theao  impntatSona  piM^M  ?  ¥tom  m^d  malig*. 
naiusy  oC  diipoflitie»?  •  I  say  diere  are  no* grohnds  for  these 
iflifiitaitiona;  >if^4btite»were^  why^  wer^  Khe^mMplteddf 
aad  fntnrad/?  Tbar^  ia  not  the^  i^ast  cfAggesti<tai  that  th^r^  hf 
aayt  groond  for  tbob'  in  any  ^rt'ofthef  evid^iviey  smd  ihd 
party  might ihavcnpitadtd  if  he^Uol  thought  proper  td  do's^' 
ButAeihaa  oii1^>itialnuaied  thes«'*ebarg^  «ifd  I  flnd^h^" 
aante BttJignancyiof  dispoaitionin  his 'insinuatidn  i^speeiiftg' 
tlieifiinl«diBea8e.7'beoause  she  had  taken  a*  medidn^  bf 'sboft^ 
kjnsl^  that  ]8>  to  (prove  diat  ahe  was  hybouri^g  ukider  that  dls- 
atdar^  What  am  ito  infbr  from  thk  ?  That  there  was  atff 
grcMuid  whateiver  for  tbff  imputation  ? '  Or  'am  I  to  attribute 
ihtb  Hr«/Wilaoa'a  temper  of '  mind  and  tdtniere  tnalignaney 
ollaHipaailftoa?  "Why /I  a^  the  whole'  res  gesta  and  tfai^ 
wihiilbi  evidenoo  prove  thef  malignancy'  of  di)sposition  by 
^kieh/Mn.  Wilson*  waa  actuated  througbont'  his  'Whole  ton^ 
dnbt  toanards  hia  wife.  If  so/ whether  she  has  proved  actual 
peraooaliyiolctMciedl'  not^-^^-and  she  does  prove  a  blow  on  the 
hiDd  .part  cC  hep  pefson,->^here  is  enough  to  shew  that  the 
dia|Hisitaon  >of  MiU'Wiiaon  Was  the  same  itl  1847  as  it  had 
beco  ifta  thfeifeamer  years  prior'  to  1638.* 

'  But  it  does  n<M  rest  here.     There  is  thd  evidence  of  Mary 
Fenria^ »  persen'twkoae  evidence  \h,  ikkleed,  not  entitled  to  be 
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Jvvn  24.  relied  upon  to  its  fullest  extent ;  but  it  goes  to  shew  thecon- 
y^^y^y  duct  of  Mr,  Wilson  towards  his  wife,  his  manner,  and  his 
Wilson.  abuse,  and  everything  short  of  actual  personal  violence.  On 
the  10th  article  shedeposes  that  Mr. Wilson  conducted  himself 
towards  his  wife  with  general  and  constant  abuse.  She  says: 
*^  He  used  to  abuse  her  in  the  vilest  language.  Over  and 
over  again  1  have  heard  him  call  her  '  a  whore/  I  have  heard 
him  frequently  tell  her  that  she  had  been  a  thief,  a  whore, 
and  a  drunkard  from  her  birth.  I  have  heard  him  call  her 
*  a  liar '  frequently  ;  I  have  heard  him  tell  her  that  there  was 
not  a  bigger  liar  in  Pershore  than  her."  The  witness  say% 
Mrs.  Wilson  was  detected  in  a  falsehood,  and  did  go  out  when 
she  said  she  had  not  gone  out,  and  that  is  to  justify  the  epithet 
of  **  liar;*'  and  as  to  "  drunkard;"  it  is  said  that,  on  the  evi- 
dence of  Ernes,  it  appears  that  spirits  were  found  under  her 
bed,  and  that  is  to  justify  that  expression,  and  all  this  foul 
abuse.  That  rests,  however,  upon  the  single  testimony  of 
Ernes;  but,  under  all  the  circumstances,  considering  her  evi- 
dence  on  interrogatory,  it  appears  of  a  very  suspicions  dia* 
racter  indeed,  and  I  am  not  inclined  to  impute  to  Mrs.  Wilson 
what  is  attributed  to  her  by  Emes, — namely,  drinking  to 
excess.  But  if  there  was  anything  in  this  charge,  it  ought  to 
have  been  pleaded,  that  it  was  her  habit  to  drink  to  excess, 
and  not  been  put  into  an  interrogatory,  and  the  witness  to 
answer  in  the  affirmative.  If  there  had  been  anything  to 
support  the  charge,  in  addition  to  the  evidence  of  this  wit- 
ness, the  Court  would  have  been  inclined  to  say  that  there 
was  some  proof  of  misconduct  on  the  part  of  the  wife. 

The  fact  of  holding  up  a  candle  into  the  wife'a  face,  so  as 
to  burn  her,  is  not  established.  On  the  1 1th  artide^  the 
witness  Ferris  says  she  has  seen  him  thrust  a  candle  dose  to 
her  face.  Whatever  the  truth  of  the  story  may  be,  she  does 
not  depose  to  the  effect  of  the  Libel.  She  deposes  that  he 
did  hold  a  candle  so  close  to  her  face  **  that  she  had  a  dif- 
culty  in  forcing  it  back  so  as  to  prevent  its  touching  her 
face  and  burning  her."  This  is  vague,  undoubtedly ;  but  it 
does  not  go  further  than  that.  The  witness  cannot  speak  to 
his  '*  actually  assaulting "  his  wife ;  but  she  says  she  his 
seen  him  <<  shake  his  hand  backwards  and  forwards  dose 
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before  her  face,  abusing  her  at  the  same  time,  and  calling      JTumk  21. 
her  a  « Billingsgate  bitch.'  '*     This  is  abuse,  uttered  in  a      ji^^  y 
menacing  attitude.     Can  it  be  said,  here  again,  that  there        Wihom, 
was  no  occasion  for  alarm  ?     It  accords  with  the  evidence 
of  Emes  ;  and  what  was  all  this  for  ?     Why,  "  in  order  to 
get  rid  of  her." 

Am  1  then  to  say  that  this  lady  is  to  be  left  to  endure  all 
tills  abuse,  these  menaces,  and  this  imputation  of  adultery  ? 
Am  I  to  expose  her  to  a  repetition  of  all  this  indignity  and 
abuse,  although  in  some  cases  she  may  have  endeavoured  to 
laugh  it  off,  because,  as  she  said,  **  if  he  had  seen  she  was 
frightened,  he  would  have  gone  on  the  more?"  I  cannot 
but  think  that  she  must  have  had  cause  for  great  alarm  and 
terror.  Is  shaking  the  hand  backwards  and  forwards  close 
before  her  face  not  to  excite  alarm  and  terror,  and  the  de- 
claration spoken  to  by  the  witness  Ferris,  that  he  would  not 
strike  her,  but  he  would  go  as  far  as  he  could  ?  It  is  unne- 
cessary in  such  a  case  that  there  should  be  actual  violence ; 
it  is  sufficient,  in  order  to  revive  the  cruelty  in  the  former 
period  of  cohabitation,  that  there  should  be  enough  to  justify 
a  reasonable  apprehension  and  well-founded  ground  of  alarm. 
Is  there  none  here  ?  I  say  there  was  strong  ground  for  ap- 
prehension and  alarm  that,  as  in  the  other  period  from  1831 
to  1833,  he  would  have  resorted  to  violence ;  and  enough  to 
create  terror  and  alarm.  Perhaps  if  the  case  had  rested  only 
on  the  latter  evidence,  the  Court  might  have  had  some  diffi- 
culty in  pronouncing  that  there  was  sufficient,  in  the  absence 
of  actual  personal  violence,  to  sustain  a  sentence  of  separa- 
tion upon  a  substantive  ground  of  cruelty  ;  but  when  1  look 
to  the  former  occasion,  and  consider  the  gross  personal  vio- 
lence proved  against  Mr.  Wilson,  I  say  there  was  a  reason- 
able apprehension  that  his  abuse  and  violent  language  would 
be  followed  up  by  the  same  conduct  as  in  the  former  part  of 
the  cohabitation.  I  have  no  hesitation,  therefore,  in  pro-  Divorce  pro- 
BOancing  for  the  divorce.  nounced  for. 

Plrocton: — MiddHtton^  for  the  wife ;  Blackhumt  for  the  husband. 
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Vvtvoqatit^e  €ouvt  of  (EFantnf&uts. 

M  Seu.  JUNB  28. 

A  testator  In  thb  Goods  of  John  Edwards,  dbg. — MoHon,  ex* 
in^ls  wUl^  in/w4«.  —  The  deceased,  the  Receiver-General  o£  Jamaica, 
1848,  to  a  do-  died  on  the  I8th  January,  1848,  having  made  his  will,  dated 

SfSmcntM  ^  ^^^  ^^^^  ^^^^*^  ™^»^'^»  whereof  he  appointed  his  wife 
"  made  by  me  sole  executrix,  and  which  contains  the  following  clause  : 

b? liTd^A  **in  "  ^  ^^^^  ^^  bequeath  all  the  property  of  which  I  am  poa- 
1843  or  1844,"  sessed,  real  and  personal,  to  my  beloved  wifie,  Mary  Ed* 

!i!I?Ii.*^®*^j  **  J  wards,  for  her  sole  use  and  benefit,  and  to  be  at  her  entire 
death,  a  deed 

was  foond,  in  disposal  amongst  our  children,  in  conformity  with  a  docu- 

the  place  where  lYiei)^  or  deed  of  settlement  made  by  me  in  Scotland,  and 
he  had  said  it  j  ^ 

was  deposited,  drawn  out  by  Messrs.  Sang  and  Adam,  of  Edinburgh,  in 

which  had  been  the  year  1843  or  1844."     The  deceased,  who  had  been  ill 
prepared  by  8.  .,/.         .,,-it  i  *j 

and  A^  in  1844,  ^™c  ^i™^  before  the  15th  January,  became  on  that  day 

fifom  his  writ-  much  worse,  and  being  desirous  of  executing  a  deed  which, 

(transmitted  to  ^^  J844,  Messrs.  Sang  and  Adam  had  forwarded  to  him  for 

them),  and  for-  execution,  and  which  they  had  prepared  from  his  written 

for  execution :  instructions,  transmitted  to  them,  requested  his  wife  to  get 

—  Held,    that  the  same  out  of  his  drawer,  but  she  was  at  that  time  unaUe 

was  not  suffi.  ^^  ^"^  ^^>  ^"^  therefore  the  deceased  directed  the  will  of  the 

ciently  identi-  I5th  January  to  be  prepared.     The  deed,  which,  afler  hii 

tied  to  proUte  ^®*^^>  ^^  found  in  his  drawer,  gives  to  his  wife  a  life- 

as  part  of  the  interest  in  all  the  property,  real  and  personal,  with  power  to 

^  apportion  the  same,  at  her  death,  amongst  all  the  children 

then  living,  and  in  default  of  her  so  doing,  the  property  is 

given  to  the  children  in  equal  proportions.    The  children 

were  eight  in  number,  of  whom  five  had  attained  majoritj. 

The  effects  in  England  amounted  to  £10,000 ;  there  was  s 

real  estate  in  Scotland  worth  about  £1,500,  and  a  policy  of 

assurance  there  for  £1,000. 

Motion.  Haggard,  Dr.,  moved  for  probate  of  the  will,  with  the 

deed,  as  forming  part  thereof,  to  the  executrix. 

Dacaii.  Sir  H.  Jbnner  Fust.— There  is  a  difficulty  as  to  the 

words  <*  made  by  me  and  drawn  out  by  Messrs.  S.  and  A.** 
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This  deed  is  not  made  by  him.     IHaggard.^li  was  made      June  28. 
according  to  his  instructions.]      Can  I  say  that  it  is  identi-  Edwt^  dec 
fied  beyond  all  doubt  ?     [Haggard, — It  is  clearly  j^roved  to 
be  the  paper  drawn  out  by  Messrs.  S.  and  A. ;  but  I  admit, 
the  document,  as  it  stands,  was  not  made  by  the  deceased.] 
What  is  the  meaning  of  the  words  '<  made  by  me  ?"     I  am 
afraid  of  extending  the  principle,  that  reference  to  a  paper 
not  executed  according  to  the  Statute  will  make  it  part  of 
the  will  of  a  testator,  unless  it   is  identified   beyond  all 
donbt.     How  can  I  say  that  a  deed,  prepared  according 
to  the  instructions  of  the  deceased,  was  "  made "  by  him, 
and  drawn  out  by  others  ?     If  there  is  any  difficulty  as  to 
the  testator's  meaning,   the  paper  is  not  identified  "  be- 
yond all  doubt.**     1  must  reject  the  Motion.     I  am  afraid  ,   Motion    re< 
of  extending  the  principle.     I  consider  the  word  "  made  "  ^^ 
so  strong. 

Toker,  Proctor. 

In  the  Goods  of  George  Cottoh,  dec. — Motion,  ex-    '  A    testator 
parte. — The  testator,  mate  of  a  merchant  ship,  on  the  21st  JlJin^nterDowd 
January,  1845,  previous  to  one  of  his  voyages,  requested  a  his   signature 
friend.  W.  A.,  to  write  his  will  for  him,  which  W.  A.  then  ^«'?^««»    ^® 
did  from  his  verbal   instructions.     This  paper  is   headed  clause,  and  cer- 

••  Deed  of  Gift,  8,  Mawbey  Place,  South  Lambeth,  Surrey,  tain  words  con- 

J  »  >  ji  nected  in  con- 

January  21  St,  1845  ;"  and  begins,  *<  I,  George  Cotton,  struction there- 
mariner,  native  of  Ilfracombe,  aged  32,  being  about  to  pro-  with,butheld  to 
ceed  on  a  whaling  voyage  from  England  bound  for  the  tive  of  the  wit- 
South  Seas,  &c.,  do  hereby  declare  it  to  be  my  wish  and  de-  ne»»e«t  whose 
1         .      ,  «         ,      ,  ,»  1   .  .    .       signatures   fol- 

wre  that,  m  the  event  of  my  death,  — and  it  goes  on  to  be-  lowed,  and  not 

queath  the  whole  of  the  testator's  property  to  various  lega-  dispositive  ;  — 
tees,  without  naming  any  executor,  and  concludes  in  the  g^mted  as  the 
following  form :—  will  ■to<^- 

In  testimony  of  the  foregoing  being  my  wishes  and  desires  and 
lliey  as  herein  expressed  being  the  last  and  final  I  have  to  make 
previous  to  my  leaving  England  for  the  voyage  to  the  South  Seas 
— ^have  this  day  signed  my  name 

George  Cotton 
being  the  Twenty-first  day  of  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five  in  the  presence  of  my  Exe- 
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JcNK  sa 

Cotton,  dec. 


HOTIOM* 


cutors  or  Trust  for  the  just  fulfilment  of  my  last  wishes  and  desires 
herein  described. 

Elizabeth  Austin 

In  his  affidavit,  W.  A.,  the  drawer  of  the  paper,  stated 
that  fa«  left  a  spate,  wLere  the  teacatdr  signed  his  natne, 
*<  imagining  such  to  be  the  "proper  place  for  the  same;"  axid 
he  Und  the  other  attesting  witness  deposed  that  die  whole  of 
the  will  (including  the  words  below  the  signature)  was 
written  before  the  execution.    The  effects  were  about  £600. 

Harding^  Dr.,  moved  for  probate  ofthe  will  as  it  stood  to 
William  Austin  and  Elizabeth  Austin,  as  the  executors 
therein  named,  or  omilting  the  words  below  the  signature^; 
ciim§^  Re  HoaxlL*  [Pbb  Curiam.-— I  do  nots^d  how  I 
can  reject  them,  as  th^  fortn  part  of  the  att^ttitioiK4M86« 
This  may  be  a  constructive  appointment  of '^xtecutbM-iitod 
trustees.]  Therp  is  Jiothing  dispositive  iii'^thft*  SKroirdlr^  th^y 
are*  only  descriptive.         <:'.    '  ^  -.    i  ' 


DicAii.  §111  H.  Jbnn&r  Fui^i^Ii  am  inclined  -  to  ^decrde^  probata 

of  tbe  paper  as  it  staada,  taking  these  Words  isnketelf  de^ 
acriptrve  of  the  witnesaea.  1  Consider  the  whole  of'^tbe  dis^ 
positive  part  of  the  will  complete  before  the  signteter^*  ^Tbe 
/e^tntostttin-clause  is  no  part  ofthe  dispostitive  portion  ofthe 
Mrill.  I  consider  that  the  words  after  the  dignatur^-ioe  ^ 
scripUve,  not  an  appointment  of  executors,  and- 1  <:ould  hot 
grant  probate  to  these  two  persons  as  executors,  the  aigha- 
ture  ofthe  testetor  not  being  affixed  to  that,''if  it  were 
Adroinistra-  a  dispositive  part  ofthe  will.     I  am  of  opiuRm  that  adnlh* 

wmasU^stand^  nistration  with  the  will  annexed  may  b6  ^nted  to 'one  of 
the  i€^teei»,  the  mother,  the  residuary  legatee,  having  re* 
nonnced.  t..  .  .    . .; 


Puekk,  Proctor. 


M 


I  .     ■  I  J  't  »■         '/        I  -•.. 
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HDu&trtal  eommittte  of  t^t  Vtit^v  ^tonntih 

June  28. 

Frakcis  Hart  Dyke,  Esq.,  Her  Majesty's  Pr()cu-     in  the  case 

RATOR  General,  v.  Thomas  Walford,  Esq  ,  Solicitor  ^^,  *    bastard 

FOR  THE  Duchy  of  Lancaster. — AppeaU — Cause. — This  intestate  in  the 

was  an  appeal  from  the  Chancery  Court  at  York,  in  a  cause^  county  of  Lan- 

caster  of  whose 
originally  commenced  in  the  Consistorial  and  Episcopal  Coart  effects'    Admi- 

of  Chester^  of  granting  Letters  of  Administration  of  the  goods,  nistration  was 
diattels,  and  credits  of  Anne  Roth  well  Wignall,  otherwise  nominee  of  Her 
Anne  Rothwell>  of  Pteston,  in  the  connty  of  Lancaster,  who  Majesty  in  right 
died  at  Hoole^  in  that  county,  in  December,  1840,  under  21,  ^J^  ^one^^'pw^' 
a  bastard,  spinster,  and  intestate,  leaving  personal  property  and  by  the  no- 
withiR  the  county  of  the  value  of  about  £8,500.  In  the  Court  Malestyfn  i^h t 
of  Chester,  a  Proctor,  duly  authorized,  having  alleged  that  the  of  her  Duchy 
deceased's  personal  estate  and  effects  had  devolved  to  Her  Ma-  J^  i^^**tlfer 
jesty  in  right  of  her  royal  prerogative,  and  that  Her  Majesty,  part :  —  Held, 
by  warrant,  dated  7th  April,  1842,  had  appointed  Mr.Maule,  "fafg^^e^^'u  ^l 
the  Solicitor  for  the  Treasury,  her  nominee  for  procuring  Let-  rior   Court  of 

ters  of  Administration  of  such  estate  for  her  use :  a  Proctor  Appeal,    after 

connictingdeci- 
aileged  that  Her  Majesty  had  by  warrant,  dated  28th  May,  sions  in  Courts 

1842,  appointed  Mr.  Teesdale,  (then)  her  Solicitor  for  the  ^^^*  ^^® 

Dacby  of  Lancaster,  her  nominee,  and  denied  that  the  estate  of     intestates, 

and  effects  of  the  deceased  had  devolved  to  Her  Majesty  in  without.    !«"»- 

.   ,       «  •  ,  ..        •    .  1  11        ,  l>and,widow,or 

right  of  her  royal  prerogative,  but,  on  the  contrary,  alleged  kindred,  being 

that  they  devolved  to  Her  Majesty  in  right  of  her  Duchy  o£  on^txtaMy  vest- 
LaDcaster,  and  prayed  Letters  of  Administration  to  Mr. Tees-  yereignjure co- 
dale.  The  interest  of  Her  Majesty  in  right  of  the  Duchy  being  «we,  pas'sed,  in 
denied,  an  Act  on  Petition  was  entered  into  by  the  Proctors.  giiJit,^amongst 

On  behalf  of  the  Crown,  it  was  alleged  that  the  effects  of  the  -^/^  ^^^  ^^ 
deceased  had  devolved  to  Her  Majesty  in  right  of  her  prsrogfttiv^.    Duke  of  Lan- 

By  the  Answer,  on  behalf  of  the  Duchy,  the  interest  of  Her  ca«ter,  and  is 
Majesty,  in  right  of  her  pirerogative,  was  denied,  and  it  was  n^^  Maiesty 
alleged  that  the  deceased  had  died  domiciled  within  the  couniy  jure  ducatHs,-^ 
palatine  of  Lancaster;  that,  at  the  times  of  making  and  granting  T'^Jf  beneficial 
the  Charters  and  Letters  Patent  (hereafter  mentioned)  51  st  of  personal  pro- 
Edward  3,  and  13th  Richard  2,  the  Earl  of  Chester  possessed  and  perty  of  iutes- 
enjoyed,  within  the  county  of  Chester,  the  right  to  take  to  his  own  ^^®*  without 
ttte  the  goods,  chattels,  credits,  and  all  personal  estate  and  effects 
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JuNB  S8.  whatsoeTer,  within  the  said  county,  of  every  person  who  should 
^  ,  TT"  ,  die  domiciled  therein  intestate  and  having  none  of  kiti ;  that  King 
/Vo^So^*  Edward  3,  by  his  Charter  and  Letters  Patent  of  28th  Fbbtuaiy, 
V.  WiJJbrd.  1377>  granted  to  his  son  John  (in  the  Charter  and  Letters  Patent 
ed  in  the  c^^<^  King  of  Castile  and  Leon  and  Duke  of  Lancaster),  wlA  the 
Church  ;  the  assent  of  the  prelates  and  nobles  in  Parliament  called  together  at 
Clergy  never  Westminster,  in  the  words  following :  **  Coiieemmitf  pro  nohit  d 
time  in  tliis  ^^^^^^*^^  nostris  prtefato  fiUo  nostro,  quod  ipse  ad  Mam  vHtak 
country,  anybe-  suam  habeat  infra  ComUatum  Lancastfia  CoHcellariam  9uam  ae 
neflcial  interest  ifrevia  sua,  sub  sigUlo  suo  pro  officio  Cancellaria  deputando,  cob- 
ty,  but  merely  ^^^'"^  Justitiarios  suos,  tarn  ad  placita  Corona  qttam  ad  qtuh 
the   right  and  cwnque  alia  placita  communem  legem  tangentia  tenenda,  ae  eogni' 

dot?    or    j.-Z;«eorumLe(9»<»o«m9«««Lfo»e«p«r»r«rianm;fmlZ» 
nsdiction    and  .,.,       ,    -     i         .  ,.    ir    ^  ^     ^  •        ^      k- 

administration  '^^  tlndem  factendas,  et  qunecumque  aha  Ubertates  et  jura  ttgam 

and  the   right  €Ld  Comitem  Palatinum  pertinentia,  adeo  iutegri  et  lU>er^  sieut  Comes 
of     possession  CestruB  infra  eundem  Comitatum  CestritB  dinosdtur  obtinere  {dedmis, 

purpose. Ori.  9^^decimis  et  aliis  quotis  et  subsidOs,  nobis  et  hmrtdiXms  noffm 

gin  of  the  £c-  per  communitatem  regni  nostri  et  decimis  et  alOs  quotis  per  derwm 
clesiastical  ju-  gfusdem  regni  nobis  concessis  et  impostarum  concedendis,  mU  eidem 
testaments  and  ^^^  P^  Sedem  Apostolicam  impositis  et  imponendis  ae  pardom- 
intestacies.  tionibus  vita  et  membrorum  in  casu  quo  aliquis  efusdem  Comkaius, 
aut  alius  in  eodem  Comitatu  pro  aliquo  delicto  vitam  vei  membrwm 
amittere  debeat,  ac  etiam  superioritate  et  potestate  eorrigendi  ea 
qua  in  Curiis  ejusdem  filii  nostri  ibidem  erronic^  facta  fuerisif 
vel  si  idem  filius  noster  aut  ministri  sui  m  juttitia  im  Curns 
ejusdem  filii  nostri  inibi  facienda  defecerint^  semper  Mfetv);" 
that  afterwards,  and  during  the  life  of  the  said  John,  by  anotbsr 
Charter  in  the  13th  year  of  his  reign.  King  Richard  2,  after  redting 
(amongst  other  things)  that  the  said  John,  by  petition  to  Kii^ 
Richard,  exhibited  in  the  said  King's  Parliament  at  Gloucester, 
had  suggested  that,  by  pretext  of  the  general  words  in  the  ssid 
Charter  and  Letters  Patent  of  Edward  3,  he  (the  said  John)  had 
held  from  the  time  of  the  grant  his  (the  said  John's)  ExclieqtMr  in 
the  county  of  Lancaster,  and  all  things  to  such  Elrchequer  per> 
taining,  and  reciting  also  that  King  Richard,  with  the  assent  of  the 
prelates,  nobles,  and  commons  of  the  realm  of  Engkoid,  in  the 
same  Parliament  assembled,  by  his  Letters  Patent,  bad  dedned 
that  he  (John)  might,  by  virtue  of  such  general  words,  use  dl  die 
premises  by  him  theretofore  used,  by  pretext  of  the  same  general 
words  as  is  premised ;  and  further,  that  King  Richard  had  gnuHed, 
for  him  and  his  heirs,  to  the  said  John,  that  he  might  have  hit 
Exchequer  in  the  county  of  Lancaster,  and  Barons  and  other 
ministers  necessary  in  the  same  Exchequer,  and  also  all  jurisdic- 
tions, executions,  and  cubtoms  whatsoever,  in  the  same  his  Exclie* 
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quer,  which  were  reasonably  used  in  the  King's  Exchequer  of      June  28. 

England,  and  might  fully  and  reasonably  use  and  enjoy  them  there ;  j^.  "^ 

ha  (King  Richard),  with  the  assent  of  hta  then  Parliament,  did  ^pj^^ 

grant  unto  the  said  John,  in  the  words  fallowing :  "  Ltgio  eorde  et    v.  Walfbrd. 

esr  eerta  scimtia  moMtra  coneessitmu,  pro  nobit  et  hieredUnu  naatriSf 

pntfato  ammeulo  nastro^  quod  ^se  et  hasredes  em  mascuH,  de  cwrpfurt 

ftto  leffitimi  procreati,  kabeant  if^a  Comitatum  L&ncastria  Cancettth 

riam  siiam  ac  brevia  sua  sub  sigiUo  suo,  pro  qfieio  CanceUarue  depu* 

tando,  conservanda  Justiiiarios  suos,  tarn  ad  placUa  Cortmm  quam  ad 

qwscumque  alia  placita  eommunem  legem  tangentia  tenendaj  ac  cogm- 

tiones  eonmdem  et  quaseumque  executiones  per  brevia  sua  et  mimstrot 

suos  ibidem  faciendas,  et  quiBCumque  aUa  Ubertates  et  jura  regaUa 

ad  Comtem  Palatiuum  pertinentiay  adeo  liber^  et  integrk  sicui  Comes 

CsMtriiB  dinoscitur  obtinere :  Et  quod  hUfeant  Scaccarium  suum,  m 

dicto  Comitatu  Lancastrian  ac  Barones  et  alios  Ministros  in  eodem 

Scaceario  necessarios,  necnon  Jurisdictiones,  executiones,  et  coit- 

suetudines  quaseumque  in  Scaceario  nostro  Anglia  rationabiHter 

usiiatas,  et  els.  ibidem  plemk  gaudeant  et  rationabiUier  utantw : 

JBi  quod  h^ani  jurisdictionem  et  potestatem  faciendi  et  eofu/t- 

ttigmii  Justitiarios  suos  itinerantes  ad  placita  foresta,  et  alios 

JusHtiarios  ad  qumcumque  alia  placita  assisam  foresUt  tangentia^ 

«l/Va  dictum  Comitatum  Lancastria  tenenda  imperpetuum  (piacitis 

iamen  et  querelis  quibuseumque  ubi  nos  vel  httredes  nostri  in  dicto 

ScMccario  vel  coram  prmfatis  JustitiarOs  partes  fuerimus  vel  fieri 

comHugat  emergentibus,  ac  decimis,  quintisdecimis  et  aliis  quotis  et 

mbmdUs  nobis  et  hceredibus  nostris  per  oommunitatem  regni  nostri, 

si  dseimia  et  aUis  quotis  per  clerum  efusdem  regni  concessis  et  ex 

msme  ootscedendis,  out  eidem  clero  per  Sedem  Apostolicam  impositis 

at  imponendis  ac  pardonationibus  vita  et  membrorum  in  casu  quo 

ulkpdt  ^jutdsm  Condtatus  aut  alius  in  eodem  Comitatu  pro  delicto 

sitiquo  vitam  vel  mendfrum  amittere  debeat,  ac  etiam  supericritate 

at  potestate  oonigendi  ea  qum  in  Curia  ejusdem  avunculi  nostri  vel 

dietorum  kMredum  auorum  ibidem  erronid  facta  fuerint,  vel  [si] 

idem  ^aimMultts  nostsr  sen  dicti  haredes  rat  aiU  eorum  ndnistri 

in.  putitia  in  Cmia  sua  facienda  drfecerintp  semper  stdvis);'* 

tlMittthe  said  John,  by  virtue  of  the  said  Charters  and  Letters 

Fatenti  held  and  enjoyed  before  and  at  his  death,  in  tail  male,  the 

<lglltat  fanehtses,  privileges,  and  profits  to  the  said  county  pala- 

lilMiiaiid  the  grant  thereof  appertaining,  as  part  and  parcel  of  the 

Pnpby  oCXADGastar,  and  after  the  death  of  the  said  John,  his  son 

J^muFf  (afterwavds  King  Henry  4),  up  to  the  time  of  his  becom- 

i^§  King  of  England,  held,  in  tail  male,  the  said  rights,  &c.,  as 

Mr-male  of  the  aforesaid  John,  and  by  virtue  of  the  said  grants ; 


i 


I 


312  PRIVY  COUNCIL.  .  [Trin.  T. 

JoNB  28.  that  Kiiijir  Henry  4,  by  his  Charter  and  Letters  Patent  of  14th 
— -"  ^  October,  1399,  with  the  assent  of  his  then  Parliament,  did,  for 
^  Procto^^  himself  and  his  heirs,  grant  in  the  words  following :  "  Qaod  tarn 
V.  Walford.  Ducatus  noster  InmcastricB  quam  tmiversa  et  singula  alia  comUatut, 
honores,  castra,  maneria,  feoda,  advocationes,  possessiones,  anmd* 
iateSy  et  dominia  qu(Beumque,  nobis  ante  adeptionem  dignitatis  nas- 
tr€B  regia  qualitercumque  et  ubicumque  jure  hareditario  in  dwmnieo 
servitio  vel  in  reversione  seu  alias  qualitercumque  discensa  nobis  et 
dictis  haredibus  nostris  in  cartis  pradictis  specificatis,  tn  fomui 
prtedicta,  remaneant  imperpetuum,  et  quod  taliter  et  taU  modo  et 
per  tales  ojiciarios  et  ministros  in  omnibus  deducantur,  gubementur, 
et  pertractentur,  sicut  remanere,  deduci,  gubemari,  et  pertractari 
deberent  si  ad  culmen  dignitatis  regia  assumpti  minimi  fuissemus; 
ac  insuper  quod  talia  et  hujusmodi  libertates,  jura  regalia,  eonsae- 
tudines  et  franchesitB  in  Ducatus  comitaiibus,  honoribus,  castris, 
maneriis,  feodis,  ac  cteteris  possessionibus  et  dominOs  prtgdictis,  m 
omnibus  et  per  omnia  imperpetuum  habeantur  et  exerceantur,  eonti' 
nuentur,  fiant  et  utantur,  et  per  tales  ojiciarios  et  ministros  guber* 
nentur  et  exequantur,  qu€B  et  qualia  et  per  quales  ofidarios  et 
ministros,  tarn  tempore  dicti  Domini  et  patris  nostri,  quam  tempo* 
ribus  aliorum  progenitorum  et  antecessorum  nostrorum,  im  eisdem 
Ducatus  comitatibus,  konorUfus,  castris,  manerOs,  feodis,  ac  olni 
possessionibus  et  dominOs  pradictis,  uti,  et  haberi,  ac  regi,  et  guber* 
nari  consueverunt,  virtute  cartarum  pradictarumj**  by  virtue  of 
which  said  last  Charter  and  Letters  Patent  of  Henry  4,  the  sanw 
rights,  liberties,  franchises,  and  all  other  privileges  and  advan- 
tages  whatsoever  did,  after  the  death  of  the  said  King,  descend 
to  and  were  enjoyed  by  the  Kings  Henry  5  and  6,  respectiTely^ 
in  right  of,  and  united  with,  and  annexed  to,  and  as  paxocis 
and  members  of,  the  Duchy  of  Lancaster;  that  King  Henry 6 
having  been,  in  the  year  1461,  attainted  of  high  treason,  it  was 
ordained  by  the  Parliament  that  he  should  forfeit  to  the  King  (Ed* 
ward  4)  and  the  Crown  of  England,  all  castles,  manors,  landi» 
lordships,  advowsons,  hereditaments,  and  possessions,  with  tbdr 
appurtenances,  parcel  of,  or  annexed  to,  the  Duchy  of  LaDcastar, 
and  that  the  same  should  be  the  Duchy  of  Lancast^  corporate 
and  be  called  the  Duchy  of  Lancaster,  and  that  the  King  (Ed- 
ward 4)  should  have,  take,  and  inherit  the  same  by  the  name  of 
"Duchy,"  from  all  other  his  inheritances  separate,  to  him  and  bis 
heirs.  Kings  of  England,  for  ever,  and  that  the  county  of  Lancas- 
ter should  be  a  county  palatine ;  that  whereas  by  an  Act  passed  in 
the  14th  of  Edward  4  certain  parts  of  the  lands  appertaining  to  the 
duchy  had  been  dismembered  therefrom,  the  said  Act  was  by  ano- 
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ther  Act,  I  Henry  J,  repealed,  and  it  was  declared  that  the  whole      Juke  28. 

of  the  said  castles,  manors,  &c.,  that  were  parcel  of  the  Duchy  of  ^^  ^"T^ » 

Lancaster  in  the  possession  of  King  Edward  4  or  of  King  Richard  /Vod^O 
3,  with  all  liherties,  freedoms,  franchises,  and  other  things  to  the  v.  Wa^ord. 
said  county  palatine  appertaining,  should  he  held  and  possessed 
by  King  Henry  7  and  his  heirs  for  ever,  in  as  ample  and  large  a 
manner,  and  in  like  manner,  form,  and  condition,  separate  from 
the  Crown  of  England  and  possession  of  the  same,  as  Kings 
Henry  4,  5,  and  6,  or  King  Edward  4,  or  any  of  them,  had  held  the 
same ;  and  that,  by  virtue  of  the  before-mentioned  Charters,  Let- 
ters Patent,  and  Acts  of  Parliament,  the  said  duchy,  with  all  the 
rights,  liberties,  franchises,  and  all  other  privileges  and  advantages 
whatsoever  thereunto  belonging  and  appertaining,  have  descended 
to  her  present  Majesty^  with  the  Crown  of  these  realms,  bat  sepa- 
rate from  the  same,  in  as  full  and  ample  a  manner  as  the  same 
were  possessed  by  any  of  the  before-mentioned  Kings  of  England; 
by  reason  whereof,  the  goods  of  the  deceased  within  the  county 
palatine  of  Lancaster  have  devolved  upon  and  belong  to  Her 
Majesty  in  right  of  her  said  duchy  and  county  palatine. 

The  Reply,  on  behalf  of  the  Crown,  alleged  that,  at  the  times  of  Reply, 
granting  the  Charters  and  Letters  Patent  before  mentioned,  61 
Edw.  3,  and  13  Rlc.  2,  the  Earl  of  Chester  had  not,  as  alleged« 
possessed  and  enjoyed,  within  the  county  of  Chester,  the  right  to 
take  and  have  to  his  own  use  and  proBt  the  goods  and  personal 
effects,  within  the  said  county,  of  persons  dying  domiciled  therein 
intestate  and  having  none  of  kin ;  that  the  right  to  such  goods,  as 
well  within  the  said  county  as  elsewhere,  was  in  the  Ordinary  of 
the  diocese  wherein  the  deceased  resided  at  the  time  of  his  death, 
and  that  the  Ordinary  disposed  thereof,  according  to  his  con- 
■mnce,  in  pious  uses ;  that  the  law  trusted  him  with  the  sole  dis- 
tribution thereof,  and  that  the  clergy,  in  this  trust,  were  unaccount- 
able to  any  but  to  God ;  that  by  the  Statute  L  of  Westminster  2 
(13  Edw.  I),  c.  19,  it  is  recited  and  enacted  that  ^^  Whereas,  after 
^e  death  of  a  person  dying  intestate,  and  bounden  to  others  for 
debt,  ihe  goods  come  to  the  Ordinary  to  be  disposed,  the  Ordi- 
nary from  henceforth  shall  be  bound  to  answer  the  debts,  so  far 
IdtUi  as  the  goods  of  the  deceased  shall  extend  ;*  and  that  by  the 
Stalnte  31  Edw.  3,  St.  1,  c.  11,  it  is  recited  and  enacted :  "And 
it  it  aceorded  and  assented,  that,  in  case  where  a  man  dieth  intes- 
tate^  the  Ordinaries  shall  depute  of  the  next  and  most  lawful  friends 
of  the  dead  person  intestate,  to  administer  his  goods,  &c.  f*  that 
i&fen  other  Statutes  were  afterwards  passed  touching  the  granting 
of  Letters  of  Administration  of  intestates'  effects,  viz.  2 1  Hen.  8,  c.  5 ; 
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JoxK  28.     43  Eliz.  c.  8 ;  22  and  23  Ctr.  '2,  c.  10 ;  and  29  Cdr.  2^  e.  S  i  Mt  tiiat 
jj^jlTTq      ,  ths  case  of  an  intestate  dying  without  kindred  is  noc^wifhihtke  pur- 

Proctor)  view  of  those  Acts ;  that^  in  all  such  cases, .aa  well  in  the  couatyof 
V.  WayM*  Chester  and  duchy  and  county  palatine  of  Lancaster*  aa  eVsewheia 
(except  where,  hy  prescription,  I^ords  of  Manon^and  o^qrs  ex^xise 
the  franchise),  it  hath  been  and  is  the  invariable  practice  of  theOr^ 
dinary  to  commit  the  administration  of  the  goods  gf  such  deceased 
persons  to  the  nominee  appointed  by  the  Crown,  or  to  the  crediton 
of  the  deceased,  the  proceeds  bf  which  goods  the  Crowii  ha& 
granted  to  the  natural  next  of  kin  of  the  deceased  and  dtiiien,  In 
such  manner  as  to  the  06wn  has  appeared  iitei*t ;  thitC  the  gbods 
of  persons  dying  intestate,  having  none  of  kin,  were  not  jf#i 
TtgaliOf  or  franchise  of  the  Crewn,  at  the  times  of  gnoutitigJ'-tlt^ 
Charters  and  Letters  Pateat,  or  creation  of  the  =  said  dvcby  and 
county  palatine,  and  were.not  ai^  could  not  be  gnuited  thetrebftii 
jura  regalia,  or  franchise,  for  tliiit  they  belonged  ,1a  the  Ordinaif^ 
and  are  not  mentioned  in  the  said  Chartcars  or  ipettera,  Patent,^  aa^ 
copsequently  they  have  not  devolved  upon,  an^.do  nol  }>doqg.to, 
Her  Majesty  in  right  of  her  said  duchy  or  county  pftla^e;  toa^ 
by  the  Statute  1  Wilt.  4,  c.  25,  it  was  enacted  tliat  noUung  Uieraii 
contained  should  impair  or  affect  any  rights  or  powers  orc^nJ^ 
or  management  of  the  CiY)Wtt  relative  to  the  dlstribtiftifi^lSPybt}; 
personal  property  devolved  itf  the  Ot&wn  by  reason  <6ftK<J*^lr8M'rf 
personal  representative  of  any  deceased  person.     ''■:.'•  "^ :  ' 

The  Rejoinder,  on  bdialf  of  the  duchy,  expressly  denied  tfai^tf 
the  times  alleged  in  the  Reply,  the  right  to  the  goods  of  psrsM 
dying  intestate,  as  well  within  the  countf  of  Chester  aB  elsiBwlM^ 
was  in  the  Ordinary  of  the  diocese  wherein  the  peraoii  defssfi^ 
resided  at  the  time  of  death,  and  that  the  Ordinary  ^upi^ 
thereof,  according  to  his  conscience,  in  pious  cases,  and  that  tbs 
law  trusted  him  with  the  sole  distribution  thereof,  and  that  hi  ^ 
trust  the  clergy  were  unaccountable  to  any  but  to  God;  and'ilbii 
in  all  cases  where  an  intestate  died  without  kindred,  it  is  diellii^ 
riable  practice  of  the  Ordinary  to  commit  admimstrAtSdtf  id  Iftir 
nominee  appointed  by  the  Crown  or  to  the  crediCeia^-^attd'il 
alleged  that  if  the  Ordinary  hath  at  any  time  eommilted  the  wttk^ 
nistratiou  of  the  goods  of  any  person  dying  intestate  aaA  a^lhost 
kindred  domiciled  in  the  duchy  and  county  palatine  as  lAeged  Ji 
the  Reply,  it  has  been  done  wrongfully  and  illegally ;  a^if  4ffqped 
that  such  goods  were  not  jura  regalia,  or  franchise  of  the  CrovB, 
at  the  time  of  granting  the  Charters  and  Letters  Palenl,  or  bea- 
tion  of  the  duchy  and  county  palatine.  .        \  *-.   ^' 


Rejoinder, 
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.,  After  hearing  the  argument  of  Countd,*  Jumb  88. 

Th»  Ghahobllor  op    Chbbtbr    (the    Rev.  Hxhry  j. /T^^«^ 
RAtB£&}  pronounced  in  favour  of  the  Proinorent»  and  de«      Proctor) 
creed  Letters  of  Administration  to  the  nominee  of  the    ^*  ^^9^^ 
Crown,  in  right  of  the  Prerogative  Royal.  1843. 

The  question  (the  Court  observed)  is  historical  rather  Vq J^f^, 
thaii  legal.  The  antiquary  has  been  called  in  to  supply  the 
evidence  rather  tb^n  the  lawyer.  The  earliest  Charters  in 
existence^  Charters  drawn  up  in  the  simple  language  of  axx- 
ciept  tiroes^  befiore  law  had  become  refined  and  technical* 
^^^re  been  introduced  and  examined.  The  chief  authorities 
quoted  have  been  writers  of  this  kind ;  and  the  dedsions  or 
^Bses/CKted  ha^edhiefly  been  brought  forward  for  th^  pur^ 
pdse  of  illustrating  past  events  and' ancient  rights^  by  shew- 
irt^'theView  that  was  taken^  or  the  interpretations  that  were 
idiposecl  upoh  th^m,  afterwards. 

'  mough  the  Duchy  of  Lancaster  is  now  absorbed  in  the 
Crown  of  England,  and  the  parties  litigaqt  are«  therefore* 
onct  an4  the  samcij  though  no  difference  can  accrue  to  Her 
M,i|je8^y's  reveniier  let  jthe  decision  be  what  it  may*  the  caae 
]f»  t^^  the  same  as  respecting  thfisubject.  The^  Sovereign  of 
Great  Britain  holds  the  Duchy  oi  Lancaster  by  right  of  inhe- 
ritance; but  there  is  still  an  offiee  bektigiiig  to  the  duchy, 
«nd  an  office  which  possesses  a  se{]^arate  jurisdiction.  If 
Uiere^ls  a  doubt*  thei^fbre,  as  to  th^  privileges  of  that  office 
iictdtbi^eitehtiof  itd  jtrHsdietion;  If  there  Ss  a  doubt,  e.g. 
"Mielh^  the  actmihistratioh  to  intestates*  effects  should^ 
w^er  certain  cases,  t>e  taken  out  by  the  nominee  of  that 
ottK^  jor  l^  that  of  any  other,  and  the  subject  be  exposed  to 
l^^fpi^sequenc^oi^  such,  doubt,  in  increased  expense^  or  m 
l^  Rf  prc^)ertyf.  it)  is  then  weU  that  the  question  should  be 
discfissed  ftud  set  ^  rest ; .  and  Uiat  the  relatives  of  illegiti« 
■Mte  intestatea  aheuld*b»  spared  all  uncertainty  as  to  the 
ooiiMe''wliich  they 'should  pursue,  and  the  office  to  which 
Hfe^^lMtald  apply. 

^' Tbif  jgimletai  iiifipressiOti  (ailtl  I  c^ti  hardly  hesitate  at  using  Ordinary  law. 

,ii'*f*'i  )  -''" '  '"  •» i       ."•'■■ 

..%iiffg  CSUZtaa'and  dirM^nmMnd^  A>r*  the  Crown;  Dr.  Jeimer  and 
Mr.  SOU  (attorney-genera]  for  the  duchy),  for  the  duchy. 
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Juvs  88.  such  a  phrase,  when  I  call  to  mind  the  langaage  of  those 
DukeTo  *  hooks  which  are  usually  cited  as  authorities)  has  been,  that, 
Proctor)  in  the  event  of  a  person  dying  intestate,  and  withoot  my 
▼.  WalfonL  ^Ijq  could  claim  relationship,  the  Crown  succeeded  to  the 
goods ;  and,  by  an  easy  transition,  this  rule  was  transferred 
to  the  case  of  illegitimates,  who,  in  the  sight  of  the  law, 
were  considered  as  having  no  relations.  To  borrow  the  kn* 
guage  of  the  last,  and  probably  the  best,  compendium  on  the 
subject,  '*  If  a  bastard,  or  any  other  person  having  no  kin- 
dred, die  intestate,  without  wife  or  child,  his  effects,  subject 
to  his  debts,  belong  to  the  King  as  ultimus  hceres;  who, 
with  the  exception  of  a  small  part,  usually  grants  thett  by 
Letters  Patent  or  otherwise,  and  then  such  grantee  seens 
entitled  to  the  administration,  and  consequently  to  the 
sole  enjoyment  of  the  property."  Williams,*  "  If  a  bas- 
tard, who,  as  nuUius  JiliuSf  has  no  kindred,  or  any  other 
person  having  no  kindred,  die  intestate  and  without  wife 
or  child,  it  has  formerly  been  holden  that  the  Ordinary 
could  seize  his  goods  and  dispose  of  them  to  pious  uses ;  but 
it  is  now  settled  that  the  King  is  entitled  to  them  as  mbimu 
hieres  ;  subject,  nevertheless,  to  the  debts  of  the  intestate. 
Yet,  in  such  cases,  it  is  the  practice  to  transfer  the  Royal 
claim  by  Letters  Patent,  or  other  authority  from  the  Crown, 
with  a  reservation,  it  is  said,  of  a  tenth  or  other  smaU  pro- 
portion of  the  property,  and  then  the  Ordinary,  of  oovne, 
grants  to  such  appointee  the  Administration."  WilUamSit 
With  these  authorities  before  me,  it  does  not  appear  as  if 
I  said  too  much  in  stating  this  to  be  the  general  impressioD 
as  to  the  law  and  the  ordinary  course  of  practice,  norii 
there  any  ground  for  doubting  the  universal  appUcwtioB  of 
this  rule  in  other  parts  of  the  kingdom  ;  but  in  th»y  our  cir- 
cumstances are  peculiar,  and  the  application  of  the  gefisnl 
rule  is  questioned.  The  Duchy  of  Lancaster,  the  chief  part 
of  which  is  included  in  this  diocese,  enjoyed  iVom  the  earMsit 
periods  of  our  history  special  privileges ;  and  the  qoestioo 
is,  whether  those  rights  which,  in  other  parts  of  Her 
Majesty's  dominions,  are  considered  as  vested  in  the  Crown, 

*  Law  of  Exec.  931.  t  IMd.  2Sa 
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and  are  exercised  by  the  Crown  without  dispute,  do  not      Juki  28. 
here  belong  to  the  Duchy  of  Lancaster,  and  ought  not  to  be  2>i/iU  (Qu6tn\ 
exercised  by  the  duchy,  in  exclusion  of  the  Crown.  Proctor) 

The  claim  to  Letters  of  Administration  preferred  by  the  ^-  ^^fi^- 
Solicitor  to  the  Treasury,  under  the  usual  Warrant,  was  Facts  in  plea. 
opposed  by  an  answer  from  the  officers  of  the  Duchy  of  Lan- 
caster, setting  forth  the  Charters  by  which  the  duchy  was 
created,  and  claiming,  in  virtue  of  rights  which  these  con- 
veyed, the  right  of  administering  to  the  effects  of  the  de- 
ceased. It  was  there  stated  that  the  Charter,  under  which 
the  duchy  was  originally  granted  by  Edward  3  to  his  son 
John  of  Gaunt,  and  confirmed  to  the  same  John  by  his 
nephew  Richard  2,  specifically  included  and  conveyed  all 
the  rights  and  privileges  that  had  formerly  been  held  by  the 
Earls  of  Chester ;  while  it  was  also  shewn  that  the  earldom 
of  Chester,  created  originally  by  William  1,  and  made  into 
a  county  palatine  in  favour  of  his  nephew,  Hugh  Lupus,  was 
invested  with  all  the  privileges  and  powers  belonging  to 
royalty,  and  among  these  with  the  right  of  succeeding  to 
the  goods  of  intestates  dying  without  kindred.  The  Repli- 
cation on  behalf  of  the  Crown  denied  the  existence  of  such 
rights,  and  asserted^  on  the  contrary,  that  they  were  inhe- 
rent in  the  Ordinary  at  the  time  when  those  Charters 
issued  ;  that  the  first  Statute  of  Westminster  (IS  Edward  1) 
treats  of  them  as  being  so,  and  lays  down  rules  for  their 
exercise ;  while  it  is  also  stated,  that  by  the  31  Edward  3, 
twenty  years  prior  to  the  Charter  by  which  the  duchy  was 
created,  the  way  in  which  the  goods  of  intestates  should  be 
disposed  of  by  the  Ordinary  is  still  more  specifically  de- 
aoribed ;  and  that  subsequent  Statutes  recognized  the  right 
and  reasoned  on  it  as  unquestionable  and  uncontested.  It 
added,  that  the  case  of  an  intestate  dying  without  kindred 
t  was  not  within  the  purview  of  those  Acts ;  but  that  the 
i-9ai^  had  ever  been  for  the  Ordinary  to  grant  Letters  of 
<.  Administration  of  such  effects  to  the  nominee  of  the  Crown, 
>  69  to  the  lawful  creditors  of  the  deceased ;  but  that  this  was 
•  jMvef  regarded  as  one  of  thejura  regalia  ;  that  it  was  not  in 
the  Crown  at  the  time  when  the  Charters  in  question  were 
granted,  and  is  not  mentioned  in  them  as  included  in  the 


31B  p^yy  f^ovsinf^  [T^)fcjT< 

Junk 88.      grant     The  Proctor  for  the  duchy,, in  RejojtfdeTf,  ^{f^ 
IVA»Tq«wi«'«  *?'  the  right  to  an  intestate's  gomls  (lev^v^uppn.^jiti^ 
Ptwiar)  ■    Ordinary,  or  that  it  had  h^,  sa  ssa^rted,  th«  mvjji^bl^ 
t.  WajfM.    (jQgtani  to  grant  adminUtration*  to  the  nominea  ^  of ^  ^ 
Crown.  ^      , 

Evideoce.  The  parties  then  proceeded  to  proof,  and,  in  proof  of,  |)is 

ADegadon,  the  Proctor'for'  the  Crown  exhibited  a  Schedule 
of  fifteen  Admin! strationg  granted  to  the  nominee  of  the 
Crown,  by  the  ConBistory  of  Chester,  between  the  years 
I83S  and  1642;  and  seven  Administrations,  issued  by 
various  Courts,  between  1790  and  1838.  On  the  other 
part,  the  Proctor  for  the  ducliy  gave  in  a  deposition 
of  a  peculiar  character^  in  the  form  of  an  affidavit,  from. 
M^.  Hardy,  clerk  of  the  records  of  ttie  Ducliy  of  If  an  caster. 
In  this  learned  and  ingepious  document,  the  tirat  creation 
of  the  earldom  of  Chester  is  described,  together  with  the 
privileges  belonging  to  iti  as  n  county  pal;itinc.  The  descent 
of  the  enrldooi  is  traced  to  the  time  wheu  it  reverted  to  the 
Crown,  on  the  death  of  the  last  earl,  without  mal^  heirs,  in, 
the  reign  of  Henry  3,  By  that  monnrch  it  was  granteti  to 
his  ddest  son,  afterwa^  Edward  1,  from  wliich  time  it  has, 
cbiitinued  in  the  Sorerngn,  and  has  been  held  by  the  heir- 
apparent  to  the  Crown.  The  |)rivileges  and  powers  belong- 
ing to  the  earldom  are  described  in  this  affidavit  witli  great 
fulness;  and  as  the  Duchy  of  Lancaster,  when  created  by, 
Edward  3  in  favour  of  his  son,  John  of  Gaunt,  and  con- 
firmed ib  the  time  of  his  nephew,  Richnrd  3,  was  created . 
into  a  county  palatine  with  bH  jwr^  re^ofia  aa  fVMlyj[{|, 
had  been  possessed  by  the  Earls  of  f]hes(er,  it,  j^^  Kgmi^, 
that  the  rights  wltti  whicli  the  one  was,  iny^^  ™y  "b^ 
fairly  claimed  fbr  the  other,  and  that^ll.that  oifc^'^^rj^^,, 
fully  belonging  to  the  earldom  j>as^  to  the  q,ufihF,JU)f^ 
was  vested  in  the  du'cby,  by  the  form  of  i^  ^reatipn^  «|^, 
may,  except  where  modified  or  curtailed  by  latw  Aff^  \t 
considered  as  still  to  be  residing  there.  .■  ,i. 

The  right  to  exercise  this  power,  in  the  case  of  in^piut^, 
goods,  is  not,  however,  stated  as  an  abstract  rigm  wnidllupj 
never  been  made  use  of;  cases  are  adduced  ^here  Adminj;. 
strations  have  been  granted  to  the  nominee  ot|  tl|e  ditc£y,,U!), 
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ifdhefe  thd  dticliy  claiined  the  privilege  of  appearing  as  the      Jums  28. 
general  i'epre^entative  of  an  intestate  without  kindred.   A  de-  ^^  .    rQ^^^^,^ 
position  is  given  in  from  Mr.  Danvers,  clerk  of  the  Council      ProtMt) 
of  Her  M'ajesty*8  Duchy  of  Lancaster,  Which  shews  that,  in    ^'  Waifird, 
the  year  1805^  Administration  was  granted  to  the  nominees 
of  the  duc^j,G6orge  Warbrick  and  his  wife^  '^in  the  Goods 
of  Wart)nck»  deceased,"   and   under  circumstances  which 
render  th^  fact  more  marked,  as  the  parties  had  previously 
^jpl^d  for  a  warrant  from  the  officers  of  the  Crown,  and  as 
tKe  Pirociirator-General  for  the  Crown  was  cognizant  of  the 
f&ct;,  and*  consented  both  to  the  withdrawing  of  the  Trea- 
siiry'  warrant  and  the  issue  of  the  warrant  from  the  duchy. 
Slit' bther  Cases  are  also  deposed  to  as  having  occurred  between 
tlie'yW  1805  ai^d  the  present,  in  all  which  Administrations 
l^kfi^  to  the  nominee;  of  the  duchy;  i^nd  the  deponent  in 
adiJitioti'swearis,  thai  till  the  schedule  of  cases  on  the  other 
siiie  wi&s  exhibited,  he  had  no  knowledge  of  the  granting  of 
any  sitcH  A^dmihistrations.'   In  addition  to  this  documentary 
,  eyideilce,  brought  1)efore  the  Court  in  the  usual  form  of  4^ 
pt^dtiSiiis  bh'patli,  tlie  Court  Has  h|stly  had  tb^  advantage  of. 
hndintig'%^  Wtiofe 'subject  discussed  by  Counsel ;  and  the 
mi^&lriiui^,  which,  had  been  elicited  and  prep^ired  by  the 
ini^i^^  ktid'ailtiquarian  resei^ch  of  Mr.  Hardy,  have  been 
dS^^kip'eA^'and  applied  in  pleadings  which  have  occupied 
tHe  cUi6f 'part'of  three  days.    I  have  found  some  time  for. 
reMslrHiig  to  the  authorities  which  were  cited,  and  I  have 
^/RihiiA  tip  the  inquiry  through  other  sources  of  in  forma? 
tliiti  Which  were  6|ien  to  me;  imd  though  it  is  not  possible . 
tliki't'^houid  come  io  a  conclusion,  in  a  question  of  such 
importaiio^^'Without  some  misgivings  from  considering  my 
oW^-^ ihdo&petehcy,  I  feei  ho  doubt  as  to  the  conclusion. 
WMch  f  dMw,  6r  aa  to  the  right  of  the  Crown  to  administer^ 
ti^'likestAtes*  effects  in  tl&is  diocese. 

^-^f  dm  aimit  all  ^hat  has  be^  collected  with  so  much     Claim  of  the 
industry,  and  arranged  wi^  s6  much  judgment,  on  the  sub-  <^^^* 
jeSi  iyf  thb  jmviteges  of  counties  palatine,  such  as  this  of 
CHbt^i'  and  'as  to  the  comprehensive  character  of  the 
^fKW^wo/ta'whicli   belonged    to   them;    but  I  am  not 
to  adopi  the  rule  of  interpretation  by  which  it  has 
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Jovs  28,     been  urged»  that  the  language  of  Charters,  such  as  these,  is 
LhihlTotu^*  to  be  construed  or  to  extend  the  measure  of  these  righu  to 

Proctor)  the  point  contended  for  by  the  officers  of  the  duchy. 
Ti  Wajford,  i^  jg  natural  and  probable  that  a  county  palatine  liks 
Chester,  placed  on  the  frontier  most  open  to  disturbance^ 
and  formed  as  a  bulwark  for  a  newly-acquired  thronf^ 
should  be  armed  with  powers  nearly  approaching  to  thos^ 
of  royalty,  in  order  to  act  with  more  efficiency  on  cases  of 
alarm.  The  usual  character  of  feudal  tenures  would  like- 
wise secure  to  the  earl  escheats  of  all  lands  held  under  the 
county ;  and  everything  that  savoured  of  military  serviqe, 
and  was  likely  to  accrue  to  the  lord,  would  be  included 
under  the  same  rule,  as  partaking  of  the  same  qualities 
But  I  do  not  conceive  that  the  privileges  belonging  to  oqud* 
ties  palatine  were  ever,  under  any  circumstances,  the  iunf 
with  those  which  belonged  to  the  Sovereign  ;  .and  mhtfftya 
might  have  been  gained  by  the  later  usurpation  of  thet  gies( 
lords,  I  cannot  suppose  that  the  Sovereign^  at  the  moniqit 
when  he  created  those  offices^  would  divest  bimai^  .1^ 
Charter  of  those  rights  which  were  peculiarly  bis  own^  aafl 
voluntarily  raise  the  feudatory,  to  a  level  with  hiniaeiiL  Tbs 
powers  granted  in  this  case  were  large,  greater  t^an  aoy 
that  are  consistent  with  our  modern  viewa  of  aubordjpMi^ 
tion  ;  but  William  I.  was  not  a  man  likely  to  admit  tvap  s 
nephew  to  parity  of  dominion ;  and  the.  fact,  that  ao  muck 
was  granted  as  the  Charter  implies,  seems  to  shew  thtl  fbc 
language  is  not  to  be  interpreted  with  the  latitude  copfasadrf 
for,  as  it  is  evident  that  something  .must  have  }a^$xk.)uf^. 
back  in  order  to  maintain  the  distinction  between  the  (liny^ 
dom  and  the  county^  .^  ,,.  ,'•.,-, 

Beyond  this  probable  deduction,  \  feel  tbi^rit  mm^ns^ 
be  safe  to  apply  tp  the  present  case  alJi  that  may  befiipifkl  j|? 
books  with  regard  to  counties  palatine  in  geoerid,  I^. 
great  fiefs  in  France  drew  to  themselves  an  amount  of  powff. 
which  far  exceeded  all  that  was  ever  possessed  by  iMRtl 
under  the  Crown  in  England ;  and  as  they  rivi^led  tjlli^^^ift 
in  the  extent  of  their  dominions,  and  sometuyiea  fjTjTft^tf 
him  in  wealth,  they  naturally  claimed  and usedali the jdk 
vileges  that  were  supposed  to  be  inherent  in  the^iffvn* 
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Bnt  this  was  not  the  case  in  England ;  the  Crown  in  this     Jura  28. 

country  always  retained  its  soverrfgnty,  and  the  feudatory  Dyj^^Tny^ac^ 

remained  subordinate ;  and'  on  this  account  I  do  not  think       Proctor) 

that  it  is  fair  to  reason  from  customs  which  prevailed  in  one    ^'  ^^V^^- 

part  of  Europe  to  those  which  were  established  here ;  or  to 

infer  that  all  that  may  be  said  concerning  counties  palatine 

holds  true  with  regard  to  the  county  of  Chester.     Beyond 

all  this,  the  fact,  ^at  the  earldom  lapsed  to  the  Crown  on 

the  failure  of  male  heirs,  proves  the  essential  difierence 

between  this  created  office  and  the  Crown  from  which  it 

sprang. 

But  if  this  right  of  administering  to  the  goods  of  intes-  Claim  of  the 
tatea  dying  without  kindred  does  not  belong  to  the  lord  in  Church, 
right  of  his  feudal  sovereignty^  and  is  not  conveyed  by  the 
general  grant  of  jura  regalia,  wh^re  shall  it  be  supposed 
to  •  exist  ?  The  Ordinary  has  been  named  ;  it  has  been 
asserted  that  the  spiritual  power  claimed  the  right  of  dis- 
posing, in  pious  uses,  of  goods  thus  left  without  a  legal 
daimimt;  and  as  the  law  from  an  early  period  recog- 
nised no  kindred  but  that  which  had  a  legal  character,  and 
grew  out  of  lawfbl  marriage,  it  may  have  considered  in 
this  lights  and  treated  as  such,  the  goods  of  intestate  illegiti- 
mates. The  character  of  the  times,  above  all,  the  character 
of  the  Cfaordi,  which  at  that  period  considered  it  to  be  a  duty 
to  appropriate  as  much  as  possible  of  this  world's  wealthy 
afid  Amded  it  was  doing  God,  service  by  enlarging  its  own 
Uvflttence,  seems  to  favour  the  supposition  that  the  Church 
bad  obtahied  and  did  exercise  this  power,  and  the  frequent 
rejpctiUonfc  of  the  phrase,  **  m  pm  ntus^"*  in  books  treating 
on  the  subject,  and  in  records  of  authority,  as  well  as  the 
lar  interpretation  affixed  to  the  words^  give  some  colour  to 
tbafniitinittion.  To  this  it  must  be  added,  that  the  control 
aftfestamentary  matters,  by  general  admission  of  all  writers, 
#it'  intmsCed  to  the  Church  from  a  very  early  period  ;  and 
li^dl  {Nrrtrer  is  liable  to  abuse,  and  as  a  limited  and  tempo- 
itfy't>di«ession  is  ofWn  found  to  grow  into  that  which  is 
pitfiuiaient  and  absolute,  the  right  which  the  Church  was 
MUNrtl  to  exlBrdse  has  been  made  an  argument  for  asserting 
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JkTMi  28.     the  po^easion  of  a  larger  power,  and  tlie  probabiUtyi  of 
Dvk^To      *t  <^^U86  has  been  considered  as  impljing  its  certaintjr* 

Bfoetnt)  Admitting  the  fact,  that  the  Ordinary  was  intrusted  widi 

V*  Wsffhrd,  ^j,^  r\ght  of  administering,  the  Counsel  for  the  duchy  deny 
that  the  right  extended  furtlier,  or  that  tiie  Church  ever 
as^roed  to  itself  the  possession  of  intestates'  goods.  It 
certainly  does  appear  that,  among  the  pious  uses  to  which 
such  property  was  applied,  other  claims  of  a  public  cha- 
nicter>  and  some  claims  more  natural  than  those  of  the 
Church,  were  recognised  and  allowed  ;  and  it  is  remarkable 
that  no  attempt  was  made  to  extort  money  from  the  preUtet* 
on  the  ground  that  their  power  had  been  abused.  But  while 
the  learned  Counsel  for  the  duchy  argued  that  the  Ordinary 
could  never  have  applied  to  purposes  of  his  own  the  pro- 
perty thus  led  at  his  disposal,  and  argued  it  on  the  ground 
that  a  trustee  can  never  be  a  trustee  for  his  own  benefit,  I 
should  think  that  he  applied  a  modem  refinement  to  a  period 
when  its  force  could  hardly  have  been  appreciated^  and  that 
he  lost  sight  of  the  fact,  that  the  Church  was  then  r^^rded 
as  a  person,  and  that  the  Ordinary  might  have  consideimi 
'himself  a  trustee  ibr  the  Church's  benefit,  and  might  have 
acted  in  complete  agreement  with  this  character  whik 
appropriating  to  the  fabric,  or  to  the  enlargement  of  the 
revenues,  of  the  Church,  those  goods  that  seemed  left  sti  his 
disposal,  and  which  he  only  held  as  a  trustee;  for  we  know 
Pioas  uses.  that,  under  tlie  head  of  *'  pious  uses,"  a  variety  of  empkj- 
ments  and  objects  are  sometimes  enumerated*  which  have 
more  the  character  of  public  services  than  of  worka  ef  cha- 
rity. The  duties  that  the  Ordinary  had  to  fulfil,  either  as 
administering  to  the  goods  of  intestates,  or  as  watching  ew 
the  manner  in  which  that  trust  was  administered  by  otben^ 
are  expressed  with  sufficient  clearness  in  the  rnrlirat  dlCJipi 
or  laws  upon  the  subject;  and,  though  it  may  be  allowed 
that  the  words  '<  M  pios  usus"  bore  a  different  aenae  in  dtf* 
ferent  places  and  at  different  periods,  it  seems  dear  ib0L^ 
powers  which  the  Church  legally  possessed  hadbeen  iUcgall|Br 
extended,  and  the  restraint  imposed  by  the  Statute  of  Mtal- 
jninster  shews  the  prevalence  of  the  abuse  by  the^.ttoi^ 
that  was  felt  to  be  necessary.  .  >«    ..«.  ,.i'i 
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But  the  power,  which  was  then  wisely  checked  in  it8  Jonb  S8. 
abuse,  had  been  given  for  very  proper  purposes,  and  had  .  k/Totts^^ 
been  exercised  for  the  public  benefit  through  many  preced-  PrneHfr) 
ing  years.  The  Legatine  of  Othobon,  in  53  Henry  8,  seema  ^'  W^UJhrd, 
to  shew  that  difficulties  had  been  thrown  in  the  way  of  all 
testamentary  distributions  by  the  feudal  lords^  and  that  that 
unhappy  class  of  men  which,  under  the  name  of  Mnvi 
ajcriptitii,  aliique  servilU  canditionis  hommeay  formed  the 
lower  order  of  society,  the  mass  of  the  population,  the  cul* 
tivators  of  the  soil,  were  hindered  in  the  natural  right  of 
disposing  of  their  goods  by  will,  through,  the  tyranny  of 
those  who  had  the  power  of  appropriating  that  which,  seemed 
lieft  without  a  possessor.  To  protect  this  oppressed  people 
frtfta  the  power  of  their  lords,  the  Church  was  called  to  in- 
terpose her  authority,  and  the  Church,  having  been  allowed 
by  general  consent  to  assume  to  herself  the  right  of  proving 
willsy  and  of  administering  to  the  effects  of  intestates,  be- 
came possessed  of  a  power  of  offering  to  the  poor  a  proles 
tion  which,  at  that  time,  could  not  have  been  found  else- 
where ;  and,  by  the  exercise  of  Ecclesiastical  authority,  ki 
support  of  .this  jurisdiction,  she  secured  to  the  widows  and 
orphans  of  the  commonalty  the  pittance  that  would  other- 
wise have  been  seieed  by  the  lords. 

It  19  not  impossible  that  the  graUtode  of  those  who  had 
felt  their  rights  thus  vindicated  might  have  encouraged  the 
'Cfaorch  to  dahn  more,  or  to  take  more,  than  was  originally 
ttiVended;  but  it  is  certain  that,  under  the  spiritoal  admi- 
*flf6traition,  the  rights  of  intestates  were  maintained,  and 
"fvlw  of  distribution  established,  which  have  been  modified 
Mtborthon  dianged  by  subsequent  enactments. 

•  ■  I'-Yeoture  to  suppose,  therefore,  that  the  right  of  the    Nature  of  the 
H>fdktary  to  intestates'  goods  was  iiot  an  absolute  right.   J  right    of    the 
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•opfnose  that  he  might  have  exercised  it,  to  a  very  large 
-^telit,  -without  objection  or  offence,  under  certain  circum- 
^buioiM,  ttnd  I  ^ri  suppose  that  he  was  upheld  by  public 
fUOmg  Itv  Applying  these f<ooA%f  as  was  often  done,  to  Ecdf- 
*U9M\  III  putfMee^  ^faen  nolegaY  daim  was  made  mit.  But 
4Mlippti»8  th&t'  tbn  reanbn  why  this  power  was  ititrosted  to 
bfan-— for  that  it  was  intrusted  and  not  inheretitBeems^eti- 
dent— was,  that  the  influence  belonging  to  his  sacred  office 


Ordinary. 
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Juki  28.     might  control  the  cupidity  of  the  feudal  lorda^  and  «eam 

Dyke  ToueeiCa  ^^®  distribution  of  personal  property  to  the  lawiiil.  beirb 

Proctor)      So  long  as  this  power  was  exercised  for  these  purpoee^doDe^: 

V.  Walfortf,    ^j  ^^  dread  of  excommunication  restrained  the  yrki/vnce 

of  the  barons^  no  objection  was  made  to  it,  and  the  Sote^ 

reign  might  have  rejoiced  in  seeing  public  welfare  pronvoled 

by  the  manner  in  which  the  power  delegated  to  theChuN^ 

was  employed. 

In  after-timeSy  when  this  power  had  beeti  extended  too 
far,  and  had  been  made  subservient  to  the  covetoutnets  of 
the  ecclesiastics,  it  was  as  properly  checked,  as  we  find  by 
the  Statute  of  13  Edward  3 ;  but  the  connectioQ  which  ex* 
isted  between  the  Church  and  all  testamentary  bnmea^ 
from  the  earliest  periods  of  our  history,  leads  to  the  ooadn- 
sion,  that  the  history  of  the  right  of  administration  may  be 
traced  most  aatisfactorily  in  Ecclesiastical  writings,,  wheit 
such  writings  exist,  and  that  we  must  look  to  them- for  the 
real  solution  of  this  question,  rather  than  to  the  works  eC 
more  learned  and  profound  reasoners,  like  Selden,  where 
learning  is  infected  by  prejudice^  and  reasoning  is  not  always 
exercised  impartially.  Amongst  thes^  Lyndwood's  Prpvm* 
dale  holds  a  conspicuous  place,  as  being,  in  fact,  a  coUco* 
tion  of  the  Legatine  Constitutions,  made  and  published  in 
the  kingdom  by  the  Legates  of  the  Pope,  as  also  of  the  Pro- 
vincial Constitutions,  made  by  the  several  Archbishops  of 
Canterbury,  during  a  period  of  about  two  hundred  yearSi 
These,  illustrated  by  a  copious  Gloss  from  hirosell^  were 
published  by  him  in  the  reign  of  Henry  5,  and  may  be 
naturally  supposed  to  contain  all  that  was  received  as  law 
upon  these  subjects. 

In  his  chapter  "  de  TestametUis,"  the  rule  is  first  laid  down 
which  is  to  be  followed  with  respect  to  the  wills  of  eod^ 
siastics ;  in  which  I  would  only  note  that,  after  a  provisioB 
that  the  wills  of  ecclesiastics  should  not  be  hindered  by  the 
prelates, — shewing  that  there  was  the  same  tendency  ts 
abuse  the  power  possessed  by  the  spiritual  as  by  the  tem- 
poral lord, — there  is  a  distinction  drawn  between  the  csit 
of  those  who  were  beneficed  at  the  time  o£  decease^  and  '■ 
those  >irho  were  not ;  and  that,  in  the  case  of  those  mho 
died  beneficed  but  intestate,  it  is  laid  down  that  *'  de  jure 
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C0mmunii'*  the  proceeds  of  the  benefice  go  to  his  itLcceiseir,      Jumjc  28. 
and  ids  other  goods  lo  his  kindred,  and  in  faili^rb  of  them  jl  ^  "777  _  . ' 
to  the  Cmirch.  JProcnm) 

There  is  ilso  a  decree  of  Archbishop  Str&tford,  ladoptitog^  ^-  Wmlford. 
and  confirming  a  former  decree  of  Archbishop  Boniikce, 
which  seems  to  have  been  made  for  the  special  protection 
of  tliat  oppressed  class^  whose  only  property  was  personal 
and  who  were  immediately  exposed  to  the  tyranny  of  their 
fettdal  lords.  This  decree,  which  had  been  **  circa  bona 
inteMat&rumf  d  ascriptitiorutn,  aiiarumque  servilU  conditionis 
haminum  ultimas  voknUates^*  having  been  found  deficient  or 
dubiouB,  it  Is  now  repeated,  with  sentence  of  the  greater 
e3Ccommuni(»tion  denounced  against  all  lords  who  should 
hinder  payment  of  debts,  or  the  distribution  of  property,  of 
deceased  intestates,  according  to  the  disposition  of  the  Ordi- 
nary* From  this  it  would  appear,  that  the  Ordinary  was 
theiir  contemplated  as  being  invested  with  the  right  of  ad- 
ministration. In  Lyndwood's  Comment  on  the  text  of  this 
Constitution,  he  details  at  some  length  the  rule  which  at 
that  time  prevailed  ;  and  having  first  dwelt  on  the  case  of 
ecdiesiastics,  he  passes  to  that  of  lay  intestates,  and  says  that 
there,  in  failure  of  kindred  and  wife,  the  Treasury  succeeds: 
whence,  says  he,  you  may  knew  briefly,  that  in  succession 
from  intestates  the  first  care  is  that  of  the  children,  next 
in  order  the  ascending  line,  then  the  transversal,  and,  in 
deiuilt  of  all  these,  the  wife,  and  ^'posl  cam  FiscuSy'  after 
her;  the  Sovereign : — '<  In  laico  autcm  deccdcntc  ab  intesiaiOf 
deficicniibus  consanguineU  et  nxifre^  succcdit  Fiicus^'Undc 
breuiier  scias^  quod  in  wcccsnonc  ab  intcttato,  prima  causa 
est  Uberorum;  secunda  ascendentium^  cum  quibusdam  coUa- 
ter4iiilmsf  si  extent;  tertia  transversaliwn — istis  autem  defi^ 
cietttikus,  si  exlet  uxor  defundif  ipsa  succedit/  post  eath 
Fi§cusr 

I  call  to  mind  that  the  word  **  jPiVctii"  was  used  by  the 
A<fn|gy-generid  far  the  duchy  in  reference  to  the  Treasury 
of -dMi^chj,  and  I  would  say,  in  justification  of  the  larger 
iSMi^^irtiieh  I  .put  upon  the  word,  by  regarding  it  as  the 
Tjiwwuay»f  the  Sovereign  rather  than  of  the  feudatory,  that 
I  otfii0eh^4c  ought'to  bear  this  sense,  where  there  is  nothing 
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Jr»c  26.     in  the  oootext  to  Km!t  or  confine  it ;  and  wbile  I  see  tint,  in 

IMt  (Qmtrr^§  ^^  ^^^'^  ^  ecclesiastics,  the  goods  of  die  intestate  go,  not 

Froeur)      **  ad  Epucojmm^*'  bat  *'  ad  Eeelaiamr  I  can  onl j  interprrt 

r.  W^^frd,    M  f^gcui"  in  the  same  general  sense,  and  suppose  that  the 

King  li  meant,  where  the  lord  is  not  named. 

The  same  Gloss  supplies  another  parallel«  whidi  thmws 
I^ht  on  this  subject  In  treating  of  the  case  of  deeeasnl 
ecdesiasticsy  Lyndwood  distinguishes  between  tboae  who 
die  beneficed  and  unbeneficed ;  in  the  case  of  the  beneficed, 
the  fruits  of  the  benefice  go  to  his  sucoesscnr,  fbnowing  ii 
that  respect  the  operation  of  the  law  of  escheats ;  while  die 
other  goods,  **  qua  habuit  amtemphiiome  perwoiuBj"  t.r.  thoie 
which  partook  of  the  nature  of  personalty,  went  to  haa  khh 
dred ;  and  on  their  failure,  the  Church  succeedecL 

If  this  analogy  be  extended  to  the  laity,  and  the  King,  ii 
**  parens  patrue"  be  substituted  for  the  Church,  theeorii- 
nion  mother,  it  seems  obvious  that  the  same  nde,  whidi 
carried  the  personalties  of  an  intestate  priest  to  the  Churcb, 
would  carry  those  of  the  intestate  layman  to  the  King,  ns^ 
withstanding  any  claim  which  his  feudal  chief  might  hUH 
on  that  property  which  was  held  under  a  different  dia* 
meter. 

The  Crown      It  is  not  necessary  to  assert  that  there  were  no  devfoti^Mft 
had   originally  ^^^  ^|,^^  ^jjj^j^  ^^^^^  ^  ^^^^  y^^^  ^j,^  geneitl  rule,«d 

the    property ;  °       .  ' 

the  Church  the  by  which  the  Crown  succeeded  to  the  vacant  penKmshy, 

light  of  grant-  ^^^  ^^^^  Church  secured  the  administration  of  the  ihtestftrlieis 
ing  ailministra-  ^..,.    .        .  ».  - 

tion.  goods.    In  times  of  imperfect  junsdiction,  it  wouHl  be  im 

to  expect  regularity  in  legal  procedurles  *  but  I  silppM*  thd^ 

if  a  legal  right  can  be  traced  through  a  long-  sueebisietif  sf 

ages,  its  occasional  or  even  its  frequent  ifhtenruptiMi'YMM 

not  impeach  its  authority ;  but  we  may  be  eontebt't^^Hfyt 

for  the  moment  when  the  right  emerges  from  the  cMifbsidA 

of  such  a  state  of  society,  and  assumes  a  steady  and^tinifiidA 

course,  through  ages  of  increased  civilisation/'-        ^  ^  -'    - 

This  seems  to  me  to  be  the  ease  with  the  rule  Mbfc 

us;  and  tracing  it  as  I  do,  from'the  earliest  periods  of  sirir 

history  till  I  find  it  adopted  and'ikcted  tki  by'jgta(Aral'^iba> 

sent,  considering  the  right  to  bona  vacantia  as  essentially 

inherent  in  the  regal  office,  and  regarding  the  Church  as 
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intrusted  with  the  right  of  specifying  what  goods  are  ta  be      Jums  S8. 
considered  as  *'  vacantia"  by  the  failure  of  a  lawful  pos-  j^yj^^Tn^^^ 
9i&m>v,  I  find  a  weight  of  evidence  in  favour  of  the  Crown's       Proctor) 
prerogative,  which  is  not  shaken  by  the  arguments  on  behalf    ^'  ^^v^  • 
of  the  duchy*8  claim. 

.  With  regard  to  this  chain  of  historical  evidence,  I  would  Authoritiet. 
take  the  liberty  of  referring  to  what  Blackstone  says,  that 
the  spiritual  jurisdiction  of  testamentary  causes  was  a  pecu- 
liar constitution  of  this  island.  The  authorities  which  he 
quotes*  shew  that  the  jurisdiction  of  testaments  and  intes- 
taciea  belonged  to  the  Church  from  the  earliest  period  of 
our  history^  and  had  been  granted  "consensu  Regis  et  Mag^ 
natum  Regni  Anglia"  Matthew  Paris  is  quoted  with  respect 
to  an  ordinance  of  Richard  1,  which,  according  to  GlanvilU 
prevailed  as  practice  in  the  reign  of  Henry  2.  The  dispo- 
sitifon  of  intestates'  goods,  according  to  the  words  of  Magna 
Gbarta,  was  to  be  '^  per  visum  Ecchsiay  Cardinal  Othobon, 
ifl  the  reign  of  Henry  3,  speaks  of  it  as  an  ancient  tradition; 
and  Bradbon  says,  he  asserts  it  for  clear  law,  in  the  same 
reigni  thi^t  testamentary  matters  belonged  to  the  spiritual 
CQfirt. 

But  the  power  possessed  by  the  Church  during  this  period 
was^  not  absolute.  The  Ordinaries  were  allowed  to  admi- 
iMster,  but  they  did  not  venture  to  appropriate ;  and  it  does 
qot  seem  difficult  to  diecern  the  purpose  for  which  they  weve 
intcusted  with  this  peculiar  power,  and  the  end  to  which 
^ey  employed  it*  The  authority  of  the  Church  was  intro- 
4tfced  in  order  to  supply  the  weakness  of  law«  The  super* 
ititious  feelings  of  the  laity  were  addressed,  in  order  to  reach 
thoae-who  set  the  power  of  men  at  defiance;  and  the  in- 
Auence  of  religion  was  used»  not  to  quiet  the  consciences  of 
/|he  dying,  but  to  protect  the  interests  of  the  defenceless,  of 
tb^  widowj  and  the  orphan.  When  I  see,  therefore,  the 
greater  excommunication  threatened  against  all  who  impeded 
4)|0  making  of  iWills,  I  cannot,  but  suppose  that  the  law  which 
^mninitted  th^  probate  of:  wills  to.  the  OrdinarieSy  and  which 
Jlgid/A  to  tbem  thet  right  of  administering  to  the  goods  of 
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Juki  sa     intestates,  was  regarded  as  an  expedient  for  rescuing  the 
Ihkf  (Qntni't  P^P^^  of  the  commonalty  from  the  grasp  of  the  lay  lordsi 
ProcUr)      and  for  securing  its  rightful  disposition  through  those  who 
V.  Wal/ord^    were  considered  as  more  conscientious  in  the  discharge  of 
their  duty  than  others.     The  Second  Statute  of  Westminster 
finds  the  law  in  this  position,  and  applies  a  remedy,  which 
probably  had  been  found  needful  through  the  maladminis- 
tration of  officials,  by  making  the  Ordinary  who  adminis- 
tered answerable  for  the  debts  of  the  deceased. 

The  31  Edw.  3  exhibits  another  step  in  advance,  and  gives 
a  token  of  increased  security  in  property,  by  requiring  the 
Ordinary  to  grant  administration  to  the  next  and  most  lawful 
friends  of  the  deceased  ,*  and  we  may  infer  that,  at  this  time, 
an  improvement  in  general  manners  had  made  laymen  more 
competent  to  discharge  the  duties  of  administration^  and  had 
enabled  private  individuals  to  undertake  the  office  with 
safety.  But  throughout  this  period,  no  absolute  property 
in  intestates'  goods  appears  to  be  given  to  the  Ordinary.  In 
the  Charter  of  Henry  1,  c.  xi.,  it  is  laid  down,  that,  in  the 
case  of  a  person  dying  intestate,  his  wife,  his  children,  his 
relations,  or  his  "  l^iiimi  homineSf*  shall  divide  them,  '^pnf 
animd  ejus^  sicut  eis  visum  JuerUJ*  The  same  rule  is  re- 
peated in  the  Charter  of  King  John,  but  in  a  more  compre- 
hensive form,  providing  that,  if  any  free  man  die  intestate^ 
his  goods  shall  be  distributed  by  the  hands  of  his  next  of 
kin,  relations,  and  friends,  "  per  visum  Ecdesim^^  saving  to 
every  one  the  debts  which  were  owing.  Now  it  is  remark- 
able that,  in  this  second  Charter,  that  distribution  is  to  be 
made  ''  per  visum  Ecclesia"  which  was  formerly  made  by 
the  kindred  *' sicut  eis  visum  Juerit ;**  and  it  would  follow 
from  the  identity  of  the  expressions,  that  during  the  interval 
the  Church  had  gained  an  influence  which  was  never  losl^ 
though  its  abuse  was  checked  by  the  Statutes  of  Edward  1 
and  Edward  3,  and  that  the  distribution,  which,  at  the  dite 
of  the  first  Charter,  was  made  by  the  next  of  kin,  was  exer- 
cised under  the  control  of  the  Church  in  1265. 

The  Legatine  of  Othobon,  in  53  Henry  S,  makes  exprM 
provision  that  this  exercise  should  be  discreetly  used:— ^ 
"  Proinde  super  honos  decedentium  ab  iniataio 
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quet  oHm  h  Pnelatis  Regni  Angliay  cum  approbiaiione  Regis  d      Jim  ^ 
Boftmum,  dicitur  emandssejirmiter  approbantes,  district^  inkt'  2>«JU  (QmeiCt 
bemus  ne  PrtBlati  ant  alii  quicunque  bona  intestatorum  quo^     .  Proctor) 
ounque  modo  aecipiani  ant  occuperit  contra  praoisionem  prig-    ^*  ^^J^"'^ 
missamJ'    If  the  language  of  this 'Constitution  leads  to  the 
suspicion  that  the  trust  had  been  abused,  it  also  proves  that 
the  trust  had  been  committed;  and  all  that  we  know  of 
human  nature  will  lead  to  the  notion,  that  the  party  truste<l 
with  the  administration  had  adapted  the  discharge  of  the 
trust  to  his  own  views  of  what  was  rights  and  had  done 
with  tile  property  what  he  considered  most  expedient,  with* 
oot  regard  to  that  which  was  most  just.     An  Ecclesiastical 
Administrator,  unconscious  of  the  claims  of  domestic  life, 
might  easily  believe  that  the  poor  or  the  church  were  th^ 
objects  to  be  first  considered  in  distribution,  as  we  see  from 
th6  Gloss   of  Lyndwood   on  the  words  '*pios  uius ;"  or 
migbl  have  lost  sight  of  all  temporal  wants  of  wife  and 
children  while  dwelling  on  the  state  of  the  intestate's  soul, 
and  the  sufferings  of  purgatory.    The  suspicion  is  strength- 
ened by  the  language  of  the  31  Edward  3,  to  which  it  is 
natural  that  we  should  look,  as  the  act  of  a  more  advanced 
and  cultivated  age,  and  as  calculated  to  place  the  law  on  a 
simple  and  more  certain  footing;    This  Statute  requires 
that  the  Ordinaries,  in  cases  where  a  inan  dies  intestate, 
sWuld depute  from  the  next  Atid  most  lawful  friends  of  the 
deceased^  who  should  in  some  respects  d6  what  Adminis- 
tnttiMV  do  at  present,  but  who  are  also  charged  specially, 
thiC  they  ibould  dispettd  for  the  soul  of  the  deceased.     If 
thia,  ^kem,  were  the  prevailing  notion  of  a  Lay  Administra- 
tor%  duties  and  of  the  meaning  of  **  pios  usus,**  we  need 
not  wonder  at  the  previous  nri^pplication  of  funds  placed  at 
tto^iposd  of  the  Chui^h,  while  the  administration  rested 
with  the  Ordinary  or  his  deputy,  and  was  shielded  from  the 
ooRtrol  of  other  power  by  th^  sanction  of  Ecclesiastical 
antherity. 

Bot  though  tlHf  Chureh  seenrtr  to  have  possessed  through 
allrtbi^  early  fieriod  a  wide  and  comprehensive  power,  and 
a  powier  wblcfa  was  capable  of  being  extended  or  enlarged 
atfeofdnig  to  opportunity,  I  still  clui  only  regard  it  as  a 

vol..  VI.  2  u 
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.  JcvB  2^     power  orighitllj  committed  to  it  bj  the  Cfotm,  **c— if  w 

Pwkc'^QmMmU  ^^^  ^  Maguaimmr  and  exerciied  as  a  tnut  for  apcdal 

IH^etar)      porpotes,  and  as  limited  to  diem  ;  and  I  see  noriifng  in  tins 

r  lf>$iM    derivative  power,  as  held  bj  the  Church,  whidi  exdndesthe 

original,  the  essential^  the  natural  right,  belonging  to  the 

Crown,  to  all  goods  whidi  can  be  considered   as  ''loas 

vaeaniiar  within  the  realm;  and  as  I  doobted  whether 

the  rights  contended  for  passed  with  those  j^rm  ngaiuif 

whidi  were  conveyed  by  Charter  to  the  Earl  of  Chester,  so 

I  must  still  more  doubt  whether  the  Crown  intended  to 

divest  itself  of  those  same  rights  by  the  Charter  which 

created  the  duchy,  while  I  see  in  this  line  of  consecntire 

enactments  the  office  oi  administration  so  spedfically  placed 

under  the  Church's  sanction,  and  the  authority  of  the  Ordi* 

nary  recognised  in  all  testamentary  niatters. 

The  doty  of     In  all  these  cases,  the  Church  was  del^^ated  by  the 

M^t^"^  Crown  to  conduct  duties  for  whidi  iu  character  fitted  it; 

the  Crown  to  but  the  Crown  retained  the  right,  though  the  Church  acted 

Che  Church.  jn  ^^  behalf;  and  though  the  Churdi  at  various  periodi 
may  have  been  unfaithful,  may  have  applied  to  her  own 
purposes,  or  used  according  to  her  own  discretion,  those 
bona  vacantia  which,  from  time  to  time,  were  left  at  her 
disposal ;  the  real,  the  inherent  right  to  them,  I  conceive, 
continued  in  the  Crown,  and  might  at  any  time,  as  it  hai 
been  by  Statute  under  Henry  8,  have  been  resumed  and 
appropriated.  On  this  account,  if  I  could  venture  to  give 
an  opinion  as  to  the  case  of  Manning  v.  Napp*  I  must  say 
that,  when  the  Report  speaks  of  the  property  of  the  goods 
being  in  the  Ordinary  till  administration,  the  language  of 
the  Report  is  deficient  in  accuracy ;  for,  though  the  pnh 
perty  might  in  one  sense  have  been  so  placed,  it  was  not,  to 
repeat  an  expression  which  we  have  already  heard,  <*  itn* 
pliciter,**  but  <<  secundum  quid/*  a  transient,  not  a  permanent 
holding ;  a  trust  rather  than  a  property. 

With  these  arguments  before  me,  it  would  require  some 
very  positive  evidence  from  facts  to  disturb  the  condusion 
which  I  draw  ;  and  it  is  not  possible'to  deny  that  the  advo- 

*  1  Salk.  37. 
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<»tes  for  the  duchy's  claims  have  brought  forward  one  very      Jomk  28 
striking  case  in   support  of  the  prerogative  they  assert,  jp^^^  (Qwen't 
Several    cases   are   cited,    where  administration   has  been       Proctor) 
granted  to  the  nominee  of  the  duchy,  and  in  the  case  of    ^'  Waijord. 
fVarbrick,  it  is  not  to  be  denied  that  the  grant  was  made 
under  circumstances  most  favourable  to  the  claim,  as  it  was 
made  under  the  cognizance,  and  even  with  the  consent,  of 
the  officers  acting  on  the  behalf  of  the  Crown.     But  while  I 
hold  it  impossible  to   deny   that   fact,   the  circumstances 
brought  forward  on  affidavit  in  reference  to  it  by  Mr.  Finch, 
offer  so  clear  and  natural  an  explanation  of  the  causes  which 
led  to  the  anomaly,  that  I  do  not  think  much  stress  can  be 
laid  upon  it,  as  affecting  the  general  question.     The  same 
must  be  said,  with  less  reserve,  respecting  the  other  cases 
brought  forward  on  the  same  side ;  they  were  oversights, 
errors  in  practice,  acts  of  negligence,   which  continually 
occur  where  official  business  is  large,  and  where  the  cases 
are  numerous  and  trivial ;  and  it  seems  impossible  to  allow 
a  single  case,  originating  in  error,  bearing  on  every  part  of 
It  the  signs  of  error,  and  arising  from  the  inexperience  of 
the  party  concerned,  to  outweigh  rights  so  well  authenti- 
cated and  so  long  established,  resting  on  such  a  title,  and 
manifested  through  such  a  long  continuance  of  unquestioned 
and  undisturbed  uses. 

(Administration  decreed  to  the  nominee  of  the  Crown.) 


From  this  sentence  and  decree  an  appeal  was  prosecutec?, 

on  behalf  of  the  duchy,  to  the  Chancery  Court  of  York, 

where  the  case  was  again  argued.  1844. 

March  21. 

•    Tbb  Surrogate  (the  Rev.  Robert  Sutton). — ThejuoGMiMT. 

plenitude  of  the  words  of  the  original  grant  of  Palatinal 

lights  and  jura  regalia  to  the  Duke  of  Lancaster^  and  of 

the  sabsequent  Charters  and  Acts  of  Parliament  confirming 

it,  would  comprehend  the  right  in  question,  and  the  proof 

adduced  on  both  sides,  of  the  exercise  of  the  right,  is  too 

modem  and  too  conflicting  to  be  of  much  weight. 

The  Court  is  of  opinion  that  the  Crown  is  entitled  to  the    Judgment  be- 
low rererted. 
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^JuMB  88.     administration  in  right  of  the  Duchy  of  Lancaster.     It  there* 
DuksTotuat  ^^^^  reverses  the  judgment  of  the  Court  of  Chester. 


Proctor) 
T.  W4^/brd. 


18i& 
Dee.  a 

ABoumiiTft 


From  this  judgment  an  appeal  was  interposed  by  her 
Majesty's  Proctor^  on  behalf  of  the  Crown^  to  the  Queen  io 
Council. 

Sir  John  Dodson,  Q.A.»  for  the  nominee  of  the  Crowa 
Jure  corona* — Two  questions  arise ;  firsts  whether  at  the  date 
of  the  Charters  51  Edw.  S  (1S77)  and  IS  Ric.  2  (1380),  the 
King  had  the  right  to  the  personal  estates  of  persona  dying 
intestate  without  kin ;  secondly,  supposing  he  had  that 
right,  did  the  grant  of  it  actually  pass  to  John  of  Gaunt  ?  I 
contend  that  this  rights  at  that  time,  vested  in  the  Church, 
and  not  in  the  Crown.  The  best  evidence  is  that  of  the 
Legislature  itself.  The  Statutes  13  Edw.  I,  c  19,  and  81 
Edw.  3,  c.  11,  are  distinct  legislative  recognitions  of  die  et- 
elusive  right  of  the  Ordinary  to  such  effects  ;  and  these  Sta- 
tutes were  anterior  to  the  Charters.  [Lord  Brougham.— In 
Snelling's  Case,*  it  is  said  that  the  Sutute  IS  Edw.  1,  c  19, 
does  not  give  the  power  of  disposing,  but  only  suppose! 
it  to  be  in  the  Ordinary.]  The  inference  is  that  the  rigbc 
was  not  in  the  Crown  at  the  time.  The  Ekxrlesiastical  lav 
upon  this  subject  is  to  be  found  in  Lyndwood  (who  wrote 
in  1422),  whose  Provinciate  contains  the  Constitutions  of 
Archbishop  John  of  Stratford,  passed  in  1341-2,  and  refers 
to  an  earlier  Statute  of  Archbishop  Boniface,  passed  io 
1261.  The  Constitution  of  Archbishop  Stratfordf  sajrs: 
'*  Statutum  bonce  memorice  Bonifacii,  quondam  Caniuarientis 
Archiepiscopiy  circa  bona  intestatorum,  ct  ascripiiiiontm^  ofo* 
rumque  servilis  conditionis  hominum  ultimas  voluniaiest  qiud 
incipit  ^Cseterum  contingit  interduro,  &c.'  a  muliis  in  ds* 
hium  revocatum  noviter  recensentest  quibusdam  ad  id  addUis,  d 
aliis  ab  eo  subiractis  sub  verbis  infra  scriptis :  DeeemimM 
sic  in  posterumjinniter  observandum,**  He  goes  on  to  ssj, 
that  it  sometimes  happens  that,  on  the  death  of  intestateSf 
the  feudal  lords  will  not  permit  the  debts  of  the  deceased  tu 


*  5  Rep.  82,  b.  f  LynUw.  Pror.,  lib.  3,  tit.  13,  **De  TtUamenii^' 
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be  paid  out  of  their  personal  effects^  nor  proviaion  to  be     .  Jvai  S8. 
made  for  the  widows  and  children^  "  vel  alUer  per  ditpoiir  jM^eTommCt 
tionem  Ordinariorum  bona  pradicta  pro  ea  portione  qua^  m-       Proetor) 
cundum  consueiudinem  pairug  de/unctoi  coniingiU  permittuni    '^*  ^^firrd, 
dUtrUmi  pro  eisdemy*  &€•«  and  he  forbids  these  acts  under 

* 

ecclesiastical  penalties.  And  in  another  Constitution  he 
directs :  "  Necnon  ah  intestato  decedentium  solutU  debitis 
eorundemt  bona  qtUB  supereruni,  in  pias  causas^  et  personU 
decedentium  consanguineii,  servatoribus.et  propinquiSf  seu  aliis 
pro  defunctorum  animarum  salute^  distribuant  et  convertant^ 
nihil  inde  sibi  retentOi*  &c. :  so  that  the  property  was  not  to 
fgo  to  the  next  of  kin  absolutely^  but  only  as  the  Church 
thought  proper^  afVer  the  pia  causa  had  been  provided  for. 
The  Gloss  of  Lyndwood  on  *<  pias  Qausas "  is :  <<  Utputa, 
inter  personas  miserabiles,  viz,  puptUos,  viduas^  peregrinos, 
et  pauperes  auxilio  proprio  destituios  ;  item  ratione  morbi  vel 
iBtatis  expositos"  &c.  And  further :  <<  inter  pias  causae 
numerantur  qua  relinquuniur  ad  custodiam  Cieitatis"  &c. 
In  a  succeeding  title  :'*'  **  Quidam  etiam  domini  temporales,  ei 
eorum  ballam,  bona  decedentium  ab  intestato  in  suis  district 
tUms  ad  ipsos  dominos  pratendentes  'Jore,  quamvis  erronid, 
devolutay  ne  per  Ordinaries  bona  hujusmodi  pro  debitorum 
eolutUme  sic  decedentium,  ac  in  alios  pios  usus  pro  ipsorum 
animarum  salute  convertantur  utiliterf  prout  consensu  Regis  et 
Magnatum  Regni  Anglian  tanquam  pro  jure  Ecclesiasticaque 
libertate  ab  dim  extUit  ordinatum,  impediunt^  in  derogationem 
Ecclesiastica  libertalis  jurisque,  et  jurisdictionis  Ecclesiastic 
C€Mrum  impedimentum  ei  lesionem  enormem  ;**  and  he  prohibits 
these  acts  under  similar  penalties.  In  the  Constitution  of 
OthoboUy  De  Bonis  Intestatorum\  (1269),  the  Summary  is, 
*'  Iniestatorum  bona  per  provisionem  a  Prelatis  Anglia  cum 
Regis  et  BaroHum  approbatione  ordinatam  in  pios  usus  con* 
vertenda"  Our  case  is,  that  by  the  Common  Law  or  custom 
of  England^  or  by  Statute,  the  Ordinary  had  the  right  to 
dispose  of  intestates'  goods  in  pios  usus.  The  first  authority 
in  the  Books  is  the  case  of  Graysbrooh  v.  Fox  ;  X   where 

m 

*  Lib.  3,  tit.  28,  "De  ImmunitaU  Ecdesia:' 
t  Tit.  23,  p.  121.  :  riowd.  275. 
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Jovs  28.     the  opinion  of  the  three  judges  was,  tliat  the  property  in 

Dyke  (QvsaCs  ^®  goods  of  intestates  without  kin  was,  by  the  ComtnoM 

Pn^)      Law^  in  the  Ordinary,  to  dispose  of  in  pios  utus*     In  Hent- 

V.  Walfard.    ^^^.^  ^^^^  »  ^j^^  p^^^^  ^^  ^^ie  Ordinary  before  the  Statute 

31  Edw.  3,  and  the  alteration  made  by  that  Statute,  aremudi 
discussed.  I  admit  that  case  to  be,  to  a  certain  extent*  ad* 
verse  to  us ;  but  its  authority  has  been  overruled.  Hmgka 
V.  Hughes.f  SnelUng  v.  Norton^l  In  Manning  v.  Najtpti 
and  in  Qffley  v.  Betiy\\  it  was  held  that  the  right  to  admi- 
nister intestates'  efiects  was  in  the  Ordinary.  The  Magtui 
Charta  of  King  John  contains  these  words  :^  **  Si  aiiqmt 
liber  homo  iniesiatus  decetseriU  caialla  sua  per  mantis  propk^ 
quorum^  parentum  et  amicorum  suorum^  per  visum  EcclesiOt 
distribuanlur,  salvis  unicuique  debitis  qua  defunctus  eide  be- 
bat.**  Selden**  says  that  this  provision  formed  part  of  tbe 
Great  Charter  of  Henry  3,  and  is  contained  in  **  very  many 
of  the  ancientest  manuscripts,'*  though  omitted  in  the  exem* 
plification.  The  result  then  is  clear,  that,  prior  to  1377  tnd 
1390,  this  right  was  in  the  Ordinary  and  not  in  the  Crown; 
consequently,  the  Crown  could  not  grant  what  it  did  nol 
possess.  But  suppose  I  am  wrong,  and  that  the  right  wai 
absolutely  in  the  King,  and  he  had  the  power  to  grant  it; 
the  next  question  is,  did  he  grant  it  legally  and  effectually? 
That  must  depend  upon  the  Charter,  51  Edw.  S,  which  is 
the  title-deed  upon  which  the  other  side  must  rely.  The 
Charter  confers  only  such  rights  as  the  former  Earl  of  Ches* 
ter  was  known  to  possess  (**  dinoscitur  obtinere'*),  and  it  is 
not  shewn  that  the  Earl  of  Chester  ever  possessed  or  exer- 
cised such  right.  There  is  no  Charter  from  William  the 
Conqueror  to  Hugh  Lupus,  the  first  Earl  of  Chester,  forth* 
coming.  The  general  words,  **  to  hold  as  freely  by  tbe 
sword  as  the  King  held  England  by  the  Crown,"^  do  not 
carry  with  them  the  effect  contended  for.  [Lord  Broughav. 
— To  hold  what  belonged  to  the  Earl  of  Chester.]]  Grants 
of  the  Crown  are  to  be  strictly  construed*   Viner,  Abr,^ 

*  5  Rep.  6i.  t  Carter,  125.  t  Cro.  Elii.  409. 

§  1  Sulk.  37.  II  1  Lev.  186.  ^   C.  IB. 

**  Of  the  Origiuai  of  Eccl.  Jurisdict  of  Testaroetits,  P.  2,  c.  3. 
ft  Tilt.  **  Prerogative,"  126;  "  Grant  of  the  King,"  137. 
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The  grant  oCjura  regalia  was  not  o£a\\jura  regalia,  but  of     Jdkb  29. 

such  as  appertained  to  the  Earls  of  Chester ;  and  the  Bishop  /v^  (Queen*a 

of  Chester  was  never  appointed  by  the  Earl,  but  by  the       Proctor) 

Crown,  according  to  Lord  Coke.*    What  is  conferred  upon    ^'  ^^^'^ 

a  Count  Palatine  is  jurisdiction  over  <<  totam  terram^*  but 

not  all  jura  regalia,  or  he  would  have  the  appointment  of 

bishops.     Another  prerogative  right  is  the  Fiscus,  or  mint. 

The  King  had  a  mint  at  Chester^t  And  coins  were  struck 

there,  during  the  time  it  remained  a  county  palatine,  with 

the  heads  of  Will.  1,  Hen.  1,  Hen.  2,  and  Edw.  1 ;   but  no 

coins  are  extant  from  the  mint  of  a  Duke  of  Lancaster  or 

Earl  of  Chester.   This  shews  that  prerogative  rights  were  not 

granted^  but  merely  rights  of  jurisdiction  and  rights  ratiane 

ienuriB  ;  consequently,  upon  both  points,  the  claim  of  the 

nominee  of  the  CrowHt  jure  ducatusp  fails. 

Sir  David  Dundas,  S.G.,  on  the  same  side. — The  question 
19,  whether  the  Queen  is  entitled  to  the  administration  of  the 
goods  of  intestates  dying  without  kin.  We  say  she  is  so  en- 
titled, in  all  parts  of  the  kingdom,  by  right,  as  tdtimus  Jusres, 
and  her  title  is  completed  by  the  grant  from  the  Ordinary, 
to  whom  both  the  Crown  and  the  public  go  for  Letters  of 
Administration.  By  the  Civil  Law,  the  emperor  was  uUimus 
iueresy  or  parens  palriis,  and  there  is  a  title  in  the  Codex,X 
by  which  he  became  entitled  to  bona  vacantia  of  deceased 
persons.  But  <*  bona  vacantia  "  is  a  term  unknown  to  our  law 
as  to  intestates'  effects.  The  title  of  the  sovereign,  as  ultimui 
hare*,  is  discussed  by  Mr.  Justice  Williams,  in  his  work  On 
Executors,^  wherein  he  refers,  amongst  other  authorities,  to 
the  case  of  Megit  v.  Johnsim,\\  which  was  the  case  of  a  feh 
de  set  and  Lord  Mansfield  said,  <'  had  he  been  a  bastard,  or, 
being  legitimate,  had  died  without  kin,  the  King  would  have 
taken  as  ultimus  hares,"  The  question  in  reality  is,  has  the 
Cn>wn  parted  with  the  right,  whatever  it  is,  and  has  it 
parted  with  it  to  the  County  Palatine  of  Lancaster  ?  The 
other  side  say,  it  parted  with  the  jura  regalia,  and  that  this 
right  is  a  part  of  the  jura  regalia.    We  answer,  that  the 

*  4  Inst.  211.  t  Ruding,  190.  X  Cod.  lib.  10,  tit.  10. 

§  1  Vol.  SSi.  I  2  Dougl.  542. 
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JuNs  26,     Crown  did  not  part  with  it  at  the  time  of  the  Chartert  for  the 

Dvke  (QueaCs  ^^^^^  ^^*^  ^^  "°^  >  **  *^^  events,  if  it  was  in  the  Crown  it 
Proctor)  that  time,  the  words  of  the  Charter  do  not  convey  it.  The 
V.  WoffbrtL  ^j.g^  point,  therefore,  is,  whether,  at  the  time  of  the  Char- 
ter, the  right  was  in  the  Crown  or  in  the  Ordinary.  The 
origin  of  the  Ecclesiastical  jurisdiction  over  wills  is  wrapped 
in  mist  and  darkness.  Selden,  an  authority  hostile  to  the 
Church,  and  not  an  unbiassed  witness  respecting  the  Eccle- 
siastical jurisdiction,  says  he  does  not  see  his  way.  Acoordr 
ing  to  Spelman,*  the  clergy  granted  probate  of  wills  even 
in  Justinian's  time,t  the  sixth  century.  The  18th  ^ill.  1 
(A.D.  1084)  is  supposed  to  be  the  commencement  of  the 
secular  authority  of  the  Ecclesiastical  Courts^  previously  to 
which  the  Bishop  sat  in  the  County  Court  jointly  with  the 
SheriflT.  In  his  own  Court,  the  Bishop  assumed  jurisdictioD 
over  wills  and  over  intestates'  property.  Henry's  Huf.  of 
Greai  Britain.t  The  old  laws  of  Edward  the 'Confessor 
and  of  Canute  §  refer  to  land,  and  not  to  goods  and  chattelii 
Then  came  the  great  Charter  of  John  (A.D.  1215),  which 
affirmed  the  right  over  intestates'  property  to  the  Church,! 
and  that  right  was  allowed  to  be  in  the  Church  by  the  two 
Charters,  Ist  and  9th  Hen.  3,  the  latter  of  which  (A.D. 
1225),  Selden^  says,  **  in  very  many  of  the  ancientest  maaib 
scripts,"  contained  the  clause  cited  by  the  Queen's  Advo- 
cate from  the  Charter  of  John,  though  it  was  omitted  in  the 
exemplification,  and  is  generally  omitted  in  the  editions  of 
that  Charter.  If  I  shew  that  Henry  3,  af^er  giving  thil 
Charter,  was  himself  Earl  of  Chester,  it  cannot  be  set  op 
that  the  right  in  question  was  in  the  county  palatine^  and 
not  in  the  Crown.  I  know  it  will  be  said  that^  by  the  woftk 
**  per  visum  Ecdesia,*  was  meant  only  to  give  a  power  of 
supervision — <<  direction  and  advice;**  but  I  know  wbit 
power  the  Church  exercised  under  those  words,  namelf, 

*  On  Probate  of  Wills  and  Testaments ;  Works,  P.  2,  p.  129. 

t  Cod.  1,  3,  41,  and  6,  23. 

t  3  Vol.  403,  citing  Mufatori,  Antiq^  5  Vol.  654. 

§  Printed  by  Record  Commission,  1  Vol.  pp.  413,  467, 481. 

0  Blackst.  Law  Tracts. 

5  Orig.  of  Eccl.  Jurisdiction  of  Testaments,  c  S. 
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the  right  of  granting  probate  and  admiDistration.    Amongst      Jons  28. 

the  witnesses  to  the  great  Charter  of   9  Hen.  3,   which  ^  .  ~r 

^  iJyke  {Queen » 

aflSrmed  this  power  in  the  Church,  was  a  Ranulphus,  Earl  Proctor) 
of  Chester^  the  fourth  in  descent  from  Hugh  Lupus ;  and  ^"  W'iiJ^rrf. 
how  came  he  to  put  his  hand  to  this  Charter,  unless  from 
that  time  and  for  ever  all  the  right  over  intestates'  goods 
was  gone  ?  I  am  aware  that  Prynne,*  a  bitter  enemy  of  the 
Church,  says  that  the  clause  (18)  of  the  Magna  Charta  of 
King  John,  which  provides  that  intestates'  goods  shall  be 
distributed  ^^per  visum  Ecdesia^*  was  "  wholly  expunged  " 
from  the  Charter  of  Hen.  3 ;  but  Selden  f  does  not  adopt 
the  view  of  Prynne,  and  Lord  Coket  does  not  appear  to 
have  known  that  there  was  such  an  omitted  clause.  [Lord 
Brouoham. — There  is  a  Charter  of  Ric.  1,  which  we  have 
not  heard  of.]  It  is  mentioned  by  C.  B.  Gilbert,§  as  sanc- 
tioning the  distribution  of  intestates'  goods  by  Elcclesiastical 
authority.  I  now  come  to  the  Stat,  of  Westminster  2  (13 
£dw.  1),  c.  19,  in  1285,  which  tacitly  admits  the  authority 
of  the  Ordinary — '<  Cum  post  mortem  alicujus  decedentis  in* 
testati  bona  deveniant  adOrdinarios  disponenda  " — and  enacts 
that  he  shall,  out  of  the  goods  of  an  intestate,  be  answer- 
able for  his  debts.  This  Statute  was  followed  by  the  18 
Edw.  3,  St.  3,  c.  6  (in  1344),  which  declares  that  <'  causes 
testamentary  notoriously  pertain  to  the  cognizance  of  Holy 
Church,"  and  the  31  Edw.  3,  c.  11,  which  enacts  that  the 
Ordinaries  shall  depute  ''  the  next  aiid  most  lawful  friends," 
ue,  the  next  of  kin,  **o(  an  intestate  to  administer  his 
goods."  Under  the  equitable  construction  of  '*  next  of  kin/' 
the  Queen,  as  ultimus  hares,  may,  perhaps,  come  in  under 
tbis  Statute.  [Lord  Brougham. — The  Queen's  title  of 
mbimus  hares  refers  to  the  Feudal  Law.  The  French  word 
«« biens  "  in  that  Statute  signifies  "  land  "  as  well  as  "  goods."] 
Under  the  Civil  Law,  the  sovereign  was  ultimus  hares  de 
btmis  vacantibus.  The  Statute  21  Hen.  8,  c.  5,  recognises 
the  power  of  the  Ordinary  to  grant  administration  of  intes- 
tates' goods  to  the  party  entitled  thereto.   The  Act  26  Hen. 

*  Hist,  of  King  John,  pp.  18—20.  t   Ut  tupra. 

:  2  Inst.  32.  §  Rep.  206. 
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Jc9t  28.     8,  c  1  (in  1^^)>  wnires  to  the  Kin^  all  ^kt  Mrtlwiltiei^ 
Dyke'Tomi^sV^'^^  "^  commoditi«  a|ipert»fiiii^  to  the  Hemd  of  the 
Proetar)      Chnrch.     It  may  be  a  question  whether^  hf  force  of  tbii 
r.     mijbrd,    g|mu^^  lli^  Crown  did  not  aoqoire  the  same  power  oicr 
the  property  of  the  Cbnrdi  as  belongeil  to  the  Ordinary. 
Another  Sutute  ta  pari  maUrii  is  die  82  and  2S  Car.  2, 
c.  10.   In  the  case  of  Oftllbisl  ▼.  Pklnrmg,^  Lord  HoH  idd 
that,  since  the  Stat.  82  and  S8  Car.  8,  it  had  been  held  thrt 
the  81  Edw.  3»  c.  11,  was  therehy  repealed,  and  he  bdd 
**  that  the  reason  of  distribotion  of  an  ititestati^  ^oodi  by 
the  Ordinary  before  the  Stat.  82  and  83  Car.  2  was,  beesnse 
there  was  no  property  of  those  goods  hi  anybody;  ther^ 
fore«  the  Ordinary  having  the  possession,  he  disposed  then 
at  his  pleasure,  for  there  was  no  proprietor  to  contrd  hin* 
If  there  be  strength  in  lai^age,  this  opinion  of  so  grest  ih 
authority  is  decisive.    In  Edgoomh  v.  Der,t  it  is  said  thiCt 
by  the  31  Edw.  3^  c.  11,  administrators  are  to  admimMer 
and  dispend  for  the  soul  of  the  deceased,  and  to  aiuwer  to 
others  to  whom  the  dead  persons  were  boond ;  **  and  sstirii 
was  the  ancient  law  and  practice  before  in  the  Eoblesiaitidd 
Court,  so  by  the  new  Act  in  the  22  and  23  of  the  King,  ht 
the  better  settling  of  intestates'  estates,  it  is  enacted  aeosM- 
ingly,  &c.    This  appears  to  be  the  ancient  law  by  the  grttt 
Charter,  c.  18,  and  long  before,  by  Glanvill,  in  Hen.  Snifl 
time,  and  Bracton,  in  Hen.  3rd's  time."     [Dk.  Lubbins- 
TON. — That  is  the  opinion  of  the  Reportei^.]     I  believe  itht 
I  have  now  gone  through  the  statutory  giViond  of  IJhe  right 
to  intestates'  effects;  I  now  come  to  test- writers:  '  Loni 
Bacon,  in  his  Use  of  the  LaWyX  speaking  of  proper^  in 
goods,  and  of  "  the  several  ways  whereby  a  man-  mi^  get 
property  in  goods  or  chattels,*'  says,  the  ninA  'way  is,  hj 
Letters  of  Administration :    **  When  a  man  possessed  rf 
goods  dieth,  without  any  will,  there  such  goods  as  the  ex^ 
cutors  should  have  had,  if  he  had  made  a  will,  were  by  tn- 
cient  law  to  come  to  the  Bishop  of  the  diocese,  to  dispose 
for  the  good  of  his  soul  that  dieth,  he  first  paying  his  fonenl 

•  Carth.  376.  t  Vsugh.  W. 

:  Works  (Ed.  1778),  2  Vol.  p.  399. 
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and  debts,  and  giving  the  rest  ad  pios  uius.  This,'*  be  June  88. 
adds,  '^isnow  altered  by  Statute  Laws."  But,  according  jj  .  ,  Queen 
to  Lord  Bacon,  that  was  the  "  ancient  law."  Sir  Henry  ProOor) 
Finch,  in  his  Discourse  on  Law*  states :  " If  no  will  be  "'  ^''^'<^ 
naade,  the  Ordinary  shall  administer  all  the  chattels  that 
were  in  his  possession.  For  he,  which  had  the  charge  of  his 
soul  in  his  life,  is  presumed  the  fittest  person  to  have  the 
care  of  disposing  his  goods  m  pios  usus  ti£ier  his  death.  And, 
therefore,  the  Ordinary  may  seize  the  goods,  and  must  keep 
tbem  without  wasting,  and  may  give,  aliene,  or  sell  them,  at 
his  will,  and  dispose  the  money  coming  thereof  tn  pios  usus. 
And  if  he  do  not  so,  he  breaketh  the  confidence  which  the 
law  reposeth  in  him.  But  yet  this  gift  or  alienation  re* 
maineth  good  by  law."  [Further  authorities :  Perkins,  On 
Te$taments.\  Gilbert,  On  Tenures.X  Will  of  John  of 
Gaunt,  1499.§  Bacon,  AbrJfi  Blackstone,  Comm,^  Viner, 
Mr,**  Grayshrook  v.  Fox.f\  Manning  y.  Napp.lt]  These 
are  all  the  authorities  as  to  the  first  position.  But  an  at- 
tempt will  be  made  to  shew  the  state  of  the  law  in  the  time 
of,  Hen.  2,  Glanvill§f  asks  wbo.^ught  to  succeed  to  the 
^aiids  ^f*  bastards,  as*  the  lord  cannot?  Then  he  sayst 
t^Ufm^quisi  ivero  iniesUUus  deoessorit^" omnia  catalla  sua  sui 
fJomim^'ts^  inielUguniur  ^  si  vero  pbirs*  hahuerit  Domsnosp 
qmtil^ei.  iUorum  cataUa  smi  rtcupsrabU  qua  in  Feodo  suo 
rfperiet"  He  then  speaks  of  Usurarii :  **  Usurarii  vero 
onntts  re*  (due  testatus  sive  iniesialus  decesserii)  domini  Regis 
fumtJ*  It  will  not  be  fair  to  apply  this  to  bastards  :  there 
^it^  |hree  classes  of  persons  spoken  of  in  this  chapter,  bas^ 
iardif.  miesiati,  and  usurarii.  This  passage  of  Glanvill,  if 
ibe  wtonds  ace  taken  simpUciier,  will  not  detract  from  the 
^Mthorities  I  have  referred  to.  But  he  goes  on  to  state  that 
this  does  not  relate  to  persons  convicted  of  crime.  The 
words  **damnali  ad  mortem**  are  not  found  in  Glanvill, 

'"*  B.  2,  p.  173  (Ed.  1627).  t  P.  486. 

^  'J:'  ^alker*8  Ed. )  p.  378.  §  Nichols's  Royal  Wills. 

'I'Tit  **  Executors  and  Admiuistrators*'  (E). 

%  2  Vol.  49*.  **  Tit.  "  Executors"  (A). 

ft   riowd.  276.  ::  I  Salk.  37. 

|§  B.  7,  c.  lA. 
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JirxK  Sa     though  they  are  in  the  Regiam  Majeiiatem  (SootxA  kw), 

rk..v777^ f  almort  a  copy  of  Glanvill,  m  the  law  oiQuomiam  AHaekk' 

Pnetor)  fnenta,  which  I  do  not  find  blown  upon.  [Lord  BROOOiiiM. 
V.  Waffiird.  — J  know  the  Regiam  Majestatem  is  blown  upon.]  Tbort 
is  a  passage  in  Stephens's  Glouary  which  refers  to  the  Ceia 
of  Justinian,  lib.  10,  tit.  10,  §  1, «'  2X;  Boms  VaeoMiilmir  I 
protest  against  the  term  "  bona  vacaniia  "  being  imported 
into  the  Ecclesiastical  Courts,  because  the  term  is  ne?er 
used  in  any  book  of  authority  with  reference  to  intestates* 
effects,  which  are  not  bona  vacaniia  by  the  law  of  Englsnd. 
By  the  Codex  of  Justinian,  according  to  Stephens,  bom 
vacantia  belonged  to  the  Fisc.  In  this  country  is  it  the  hw 
that  a  bonum  vacans  should  be  brought  to  the  Tresaury ?  Id 
the  well-known  case  of  the  chimney-sweeper  who  found  a 
jewel,  he  was  held  to  have  a  right  to  retiain  it  against  aD 
the  world.  Blackstone  once  said  that  all  the  game-  in  Eng- 
land was  bona  vacantia,  and  belonged  to  the  Crown;  bat 
Chitty,  jun.,  treating  of  *<  Prerogatives  of  the  Crown,"* 
says,  only  certain  things  belonged  to  tlie  King  under  dnt 
title,  as  swans,  whales,  sturgeons,  gold  and  silver  miiMif 
estrays,  waifs,  and  wreck.  Britton,  who  wrote  temp.  Edw.S, 
in  his  Pleat  of  the  Crown^\  when  he  speaks  of  the  rigliti 
and  prerogatives  of  the  Crown,  and  enumerates  them  all 
does  not  include  intestates'  effects.  Nor  does  C6myn8,in 
his  Digest,X  mention  the  right  amongst  prerogatives.  In 
Cruise's  Digest,^  many  different  kinds  of  franchises  are  men- 
tioned,  but  in  not  one  is  a  word  that  points  to  this  right 
In  treating  of  ^*  Escheat,"  ||  Escheators  are  mentioned,  bat 
these  officers  had  to  do  with  land  alone,  and  not  with  per- 
sonal property.  [Lord  Brougham. — From  Dufresnef  it 
would  appear  that  the  office  of  '<  Escheator  "  related  to  per- 
sonal as  well  as  real  property.]  In  an  old  book,  by  Judge 
Doddridge,'^'*'  treating  of  the  Earldom  of  Chester,  it  is  laid 

*  In  verb.  **  Bona  vacantia/*  p.  136.       f  Cc  17, 18, 19(KelbsiD's£i) 
:  Tit.  "  Prerogative,*'  4  Vol.  p.  387. 
§  Tit.  27,  "  Franchises,"  3  Vol.  279. 
U  Ibid  tit.  30,  p.  478.  1  Glossary,  in  voce, 

**  Hist,  of  Anc.  and  Mod.  State  of  Principality  of  Wales,  Dndij 
of  Cornwall,  and  County  of  Chester. 
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there  was  an  officer  there  called  Eflcheator,  but  he  had  no-  Juni  28. 
thing  to  do  with  intestates'  effects.  BlackBtone,'*'  under  the  jn,,*^Tn],^g„', 
head  of  sources  of  the  King's  rerenues^  enumerates  eighteen  Proctor) 
different  sorts,  and  it  is  extraordinary  that  he  should  not  ^*  ^^fi^ 
have  put  down  this,  if  it  existed,  especially  as  he  says  the 
king  is  uUimus  hares  and  paler  patria.  Then  where  is  the 
evidence  of  user  ?  In  Jervison  v.  Ihfson,\  it  was  held  that  a 
charter  must  be  construed  by  the  evidence  of  user.  I  have 
now  shewn  the  grounds  upon  which  we  seek  to  maintain 
our  first  proposition,  that  the  right  to  dispose  of  intestates* 
goods  was  not  in  the  Crown^  but  in  the  Ordinary,  at  the 
grant  of  the  Charter ;  that  from  the  time  of  King  Edward 
to  the  present  day,  the  Ordinary  has  always  had  the  right 
to  this  property,  and  that  the  Crown  came  in,  either  by  the 
Statute  or  the  Common  Law,  as  uUimus  Jusres,  and  took 
the  property  of  intestates  dying  without  kin,  through  the 
medium  of  the  Ordinary's  Administration.  I  now  proceed 
to  consider  the  Charters.  This  is  an  alleged  grant  to  a 
county  palatine  ad  simililudinem  o(  another  grant,  and  one 
of  the  difficulties  of  the  other  side  is,  that  they  must  shew 
the  similitude.  They  rely  upon  the  two  Charters  of  1377 
and  1390,  which  are  substantially  the, same.  In  both  these 
Charters  there  is  the  grant  of  *<  quacumque  alia  Uberlales  el 
jura  regalia  ad  Canulem  Palalinum  perlinenlia,  adeo  inlegri 
ei  liberi  sicul  Comes  Ceslrue  infra  eundem  Comilalum  Ceslria 
dinoscilur  oblinere,"  What  is  the  meaning  of  **  dinoscitur?** 
JLt  is  a  word  in  the  present  tense,  and  applies  to  the  condi- 
tion of  the  Earl  o£  Chester  at  that  time,  not  going  back  to 
the  time  of  Hugh  Lupus ;  and  before  this  grant,  the  Great 
Charter  had  confirmed  the  right  in  question  to  the  Church. 
The  Earldom  of  Chester  is  mentioned  by  Camden  J  as  having 
been  conferred  by  William  the  Conqueror  upon  his  son, 
^ugh  Lupus,  as  a  Count  Palatine,  about  the  year  1070. 
In  King's  Fale  Recall  of  England  §  it  is  said  that  the  last 
Earl  of  Chester,  descended  from  Hugh  Lupus,  died  in 
1237,  21  Hen.  3,  which   was  after  the  Great  Charter  of 

.  ♦  1  Coram,  c.  8.  t  9  Mees.  &  VV.  5^U). 

:  BritaiiDitf ,  pp.  4j6,  U>4  (  Ed.  1607).  §  I'p.  62,  145. 
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JdNE  28.  9  Hen.  3^  to  which  the  name  of  Eantilpbuf,  ihe  fourth  Eaii 
DtfkeTQueen*a  *PP®^*  ^  *  witness,  who  died  in  123i^«  For  about  IfiO 
Proctor)  years  the  descendants  of  £arl  Hugh  continued  to  be  Etrb 
V.  WalfinL  of  Chester,  when  King  Henry  8  laid  hold  of  the  JSurldoo, 
and  appropriated  it  to  himself  (which  was  after  the  Qrat 
Charter),  and  he  created  his  son^  £dward  1,  Earl  of  Ches- 
ter, by  such  a  title  only  as  he  could  grant,  the  right  to  intei- 
tates'  effects  not  being  included.  -It  so  bappcm  that  w« 
have  this  Charter,*  and  1  do  not  deny  that  **  royal  liber- 
ties "  are  given,  which  are  not  the  same  MBjura  regaUa,td' 
ward  was  taken  prisoner,  and  the  coun^  of  Chester  jrm 
given  as  his  ransom.  Simon  de  Montfort  was  attainted  of 
treason,  and  it  was  forfeited  to  the  Crown;  the  King  it- 
granted  i^  and  again  it  came  back  to  the  Crown.  In  1S77, 
it  was  in  Richard  2.  Under  what  title  did  he  hold  it? 
Edward  3  gave  it  to  the  Black  Prince,  on  whose  death  the 
King  granted  it  to  that  prince's  son,  Richard.  There  is  dp 
mention  of  any  grant  of  intestates'  effects,  and  in  the  acocmot 
of  the  revenues  of  the  county,  given  by  Judge  Doddridge 
there  is  no  mention  of  intestates'  property.  la  Lord  CdtfW 
chapter  on  the  County  Palatine  of  Chester,t  he  says  nodtiDg 
upon  this  particular  point,  though  he  speaks  of  a  Bishop  of 
Chester  in  the  time  of  Will.  I,  and  states  that  »hia€reslkiD 
was  by  patent.  In  31  Hen.  2,  there  was  a  dispute t  respect- 
ing the  temporalities  of  the  bishopric  oi  Chester,  which  hsd 
been  seized  by  the  Crown.  The  question  may  arise,  whit 
is  the  meaning  of  a  county  palatine,  and  we  may  be  refensd 
to  Seldeu,$  who  speaks  of  Counts  Palatine  being  invested 
with  a  certain  degree  of  king-like  jurisdiction,  but  he  does  not 
say  what  or  to  what  extent,  nor  does  he  speak  of  Jura  wtgdtik 
Blackstone  [[  speaks  of  Counts  Palatine  and  of  jura  regulkk 
and  says  that  the  Earl  of  Chester  and  Duke  of  Lancaster  bid 
in  those  counties  **regalem  potcstaiem  in  a/nnibus,  as  Bractoo 
expresses  it."  [Mr.  Baron  Parke. — Bracton  is  no  sutbo- 
rity,]     In  the  case  of  the  County  Palatine  of  Wexfard/i  is 

*  Vale  Royall,  p.  146.  t  4  Inst.  211. 

I  Mudox,  Hist.  £xc1j.,  '^  Vol.  p.  211. 

§  Tit.  Hon.,  P.  'i,  c.  I,  8.  33.  ()   1  Comm.,  Ititrud.  sec.i. 
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the  Irish  Exchequer,  9  Jac.  1  (1628),  there  was  a  great  dis-  Junc  ^. 
cussion  about  counties  palatine,  and  that  of  Chester  was  re-  x)vA«  (Queeti*s 
ferred  to  as  a  model.  Bacon  says  there  are  two  ingredients  Proctor) 
in"  a  county  palatine, — first,  jurisdiction  ;  second,  seignory.  ^'  -^^^  ' 
Such  a  right  as  that  in  question  is  not  mentioned  as  hJus 
regale.  Supposing,  then,  your  Lordships  should  be  satisfied 
that  the  grant  was  ad  similUudinem  of  some  other  grant, 
which  is  not  shewn,  a  capital  difficulty  is  that  the  other  side 
cannot  shew  to  what  model  it  is  assimilated.  Suppose  this 
right  to  be  included  mjura  regalia^  did  the  Crown  grant  it  ? 
Not  in  express  terms,  that  is  clear.  Is  it  conveyed  by  the 
name  of  "county  palatine?"  That  would  not  carry  it. 
Does  it  pass  by  virtue  of  the  ftrms  in  the  grant,  "  qtue" 
cnmque  UherttUes  et  jura  regalia  ad  Camiietn  Palatinum 
pertinentia  ?*'  It  must  be  a  royal  right  pertaining  to  a 
Count  P&latine.  It  may  have  pertained  to  Emperors,  but 
never  to  Counts  Palatine.  The  grant  to  a  county  pala- 
tine of  Jura  regalia,  in  the  full  sense  of  the  term,  would 
imply  a  Court  of  Equity.  But  in  Fisher  v.  Batten* ,  Lord 
Hale  said :  **  I  do  not  think  the  bare  granting  of  a  Chan- 
cellor will  inddentaDy  give  a  Court  of  Equity,  nor  is  such 
d  Court  incident  to  a  county  palatine,  though  there  is  a 
general  grant  of  Jura  regalia.**  In  Cruise's  Digest  f  atitho- 
rittes  are  collected  as  to  Kings'  grants  and  the  modes  of 
(kmstruing  them.  General  words  will  not  carry  in  Kings' 
grhhUy  which  pass  nothing  by  implication ;  t  a^^  though 
diere  be  words  of  reference  to  another  grant,  the  grantee 
ahall  not  take  anything  not  expressly  mentioned.  The  King 
y.  Capper,^  If  the  right  claimed  had  originally  passed  from 
the  Crovm,  the  Earldom  had  reverted  to  it,  and  in  order  to 
reconvey  a  right  which  had  merged  in  the  Crown,  it  must 
be  mentioned  in  express  terms. 

J,  Parker,  Q.C,  for  the  nominee  of  the  Crown  jwre  duca-  Dec.  10. 
Ili#. — The  right  in  question  never  belonged  to  the  Ordinary 
otherwise  than  as  a  trust.    If  it  has  not  been  granted  away 
from  the  Crown,  it  is  still  in  the  Crown  ;  but  we  shew  that 

*  Ventr.  157.  t  Tit.  34, 5  Vol.  35. 
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Jen  28L  the  right  has  {Missed  from  the  Crown  to  the  comKy  pslstnie. 
Dwke  (Qweae§  '^^  Ordinary  never  could  compete  with  the  Crown  as  tt 
Pnetm')  the  right  to  intestates'  goods  dying  without  kin  ;  there  u  ns 
▼.  mlford.  ^^^^^  1^  whidi  the  Ordinary  ever  set  up  any  beneficial  in- 
terest, or  disputed  the  right  of  the  Crown.  The  Ordinar]f^ 
claim  rested  originally  on  the  supposition  of  his  bcinf  t 
trustee  for  the  application  of  the  goods  to  pioos  uses.  [Tbi 
Master  op  the  Rolls. — There  dn  be  no  doobt  that  tlie 
Crown  was  originally  entitled  to  the  goods  of  an  intestsit 
bastard.]  We  found  ourselves  upon  that  right,  and  the 
stronger  it  is,  the  more  it  makes  for  us.  We  say  this  qii» 
tion  has  nothing  to  do  with  pirobate  or  administratioo.  I 
begin,  therefore^  with  this  proposition,  that  this  is  an  ancient 
and  undoubted  right  of  the  Crown.  The  Solicitor-Genenl 
says  this  is  not  a  prerogative  right  of  the  Crown';  but  m 
serious  attempt  was  made  to  shew  this :  the  Statute  26 
Hen.  8  has  nothing  to  do  with  it.  No  doubt,  the  authori- 
ties as  to  the  origin  of  the  right  are  not  so  ample  as  could 
be  desired ;  but  no  more  ancient  origin  is  shewn  on  the 
other  side.  This  right  of  the  Crown  was  coeval  with  ereiy 
right  of  the  Crown  at  Common  Law.  Comjrns,  Kg*^ 
Brooke,  Ahr.\  Cok&t  Blackstone  says,^  besides  the  ps^ 
ticular  reasons  why  the  King  should  have  treasure-trofc^ 
waifs  and  estrays,  &c.,  ^'  there  is  one  general  reason,  which 
holds  for  them  all ;  that  is,  because  they  are  bona  vaeaniki 
goods  in  which  no  one  else  can  claim  a  property."  The 
Solicitor-General  could  not  find  the  term  **b(ma  vaeauik* 
used  by  our  law  writers ;  but  it  is  here  used  by  Blackstonfr 
The  Civil  Law  writers  employed  it  to  signify  goods  of 
which  there  was  no  owner.  Codex.  \\  Nor  is  it  unknovn 
in  that  sense  to  our  law.  Taylor  v.  Taylor.^  MiddUtm  ▼• 
Spicer**  Craig,  in  his  Jus  FeutUdCfff  treating  dejmre  rtffi 
et  regalibuSf  includes  amongst  the  regalia  belonging  to  the 

*  Tit  "  Prerogative"  (D),  40. 

t  Tit.  "  Prerogative  of  the  Crown,"  12,  Biems. 

X  2  Inst  167.  §  1  Comm.  c.  8,  ».  15. 

il  Lib.  10,  Ut.  10.  t  l^-  Sim.  a 

**  I  Bro.  C.C.  201. 
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na  vacantia  and  the  power  of  disposing  of  the      Junk  88. 
persons  dying  intestate  and  without  kin.   In.3fi^  2)i#ifc«ToiM«'* 
9*  Lord  Mansfield  said  the  King  took  the  goods  of      Proctor) 
ms  «  subject  to  the  payment  of  debts."    The  rule    ^'  W^V^ 
nmon  Law  is,  that  property  must  belong  to  some- 

where  there  is  no  other  owner^ — not  where  the 
unknown,  that  is  the  distinction, — it  is  the  pro* 
le  Crown..  [Dr.  Lushinoton.— In  the  case  of  a 
ing  and  no  next  o£  kin  is  found,  it  must  be  the 

he  had  no  next  of  kin.]     The  next  of  kin  would 

iluded,  when  found.     I  shew  from  the  admission 

her  side  that  subjects  may  exercise  this  right  as  a 

In  the  Reply  of  the  Treasury,  in  the  Act  on 

it  is  alleged  that^  in  all  such  cases,  as  well  in  the 

Chester  and  Duchy  and  County  Palatine  of  Lan^ 
Ise where,  **  except  where  by  prescription  Lords 
i  and  others  exercise  the  franchise/'  it  hath  been 
8  the  invariable  practice  of  the  Ordinary  to  grant 
Administration  of  the  goods  of  intestates  dying 
ndred  to  the  nominee  of  the  Crown.  I  infer  from 
hey  have  a  right  to  such  intestates'  goods,  and  by 
t  of  the  Ecclesiastical  Commissioners  it  appears 
8  of  Manors  do  still  exercise  the  jurisdiction  of 
idministration,  which  is  as  much  a  franchise  as 
fur  a  minora  regalia,  such  as  treasure-trove,  which 
1  could  grant4     How  could  the  Crown  acquire 

without  some  Common  Law  title?     If  we  are 

saying  that  this  is  a  Common  Law  right  in  the 
len  we  come  to  our  Charter,  and  shew  that  the 
thereby  passed  to  us.  I  shew  it  in  two  ways; 
a  right  incident  to  the  Crown,  and  under  a  grant 
nate,  the  right  would  be  incident  to  the  county 
secondly,  by  the  express  terms  of  the  Charter, 

is  granted  as  one  of  the  jura  regalia.  [Lord 
itf. — Do  you  contend  that  the  Crown  could  now 

as  part  of  jura  regalia  ?]     The  Statute  Law  has 

.  524.  t  Printed  (Joint)  Appendix^  in  this  case,  p.  6. 
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Jl-vc  2BL     hampered  this  qaeitioii :  there  it  acaroely  one  of  the  jura 
DwkTfQmem'B  ^g^^  which  om  now  be  granted  except  by  the  authority 
Pnxtor)      of  Parliament.     In  speaking  of  a  county  palatine^  cwr  beit 
r.  Wmtfiffd,    ^ritcTB  invest  it  with  kingly  powers.    Selden.^     Spdmaii.t 
Their  vitw  of  the  law  is  fully  supported  by  Lord  Coke^ 
and  other  law  authorities,  cited  by  Mr.  Hardy,  in  his  affi- 
davit.4     [The  Master  op  the  Rolls.*— Your  first  argu- 
ment isy  that  a  county  palatine  is  of  such  a  nature  that  thii 
right  would  be  inherent  in  and  incident  to  it  ?]     Yes.    Then, 
there  is  the  ancient  Charter  of  Ranulphus,  Earl  of  Chester,! 
registered  in  Carta  Regum^  in  the  arrives  of  thedudty* 
[The  Queen's  Advocate, — We  repudiate  ita  validity.    Thi 
Master  of  the  Rolls. — Search  should  have  been  made, 
and  the  question  examined,  as  to  the  existence  of  tliis  Cha^ 
ter.    This  case  ought  to  be  tried  as  strictly  as  a  questioD 
of  tithes.    There  ought  to  have  been  an  admission  of  doGO- 
roents.]     The  extent  of  the  rights  of  a  count  palatine,  so  as 
to  embrace  every  species  of  royal  jurisdiction  and  kingly 
prerogative,  is  shewn  in  the  case  of  the  Cotmty  Paiathutf 
Wexford,^,  in  the  Irish  Exchequer,  Tr.  T.,  9  Jac.  1.     It  ap- 
pears that  some  of  the  jt/ra  regalia  can  be  prescribed  for  and 
others  not ;  but  if  we  shew  that  there  has  been  a  grant  of 
a  county  palatine,  the  jura  regalia  are  incident  therela 
Coke.**     Dyer.ft     Coinyns.^     The  strongest  authoritjii 
Bowes  V,  Bishop  of  Durham, §^  which  shews  that  a  matter 
would  not  pass  under  a  grant  of  bona  felonum;  but,  in  tbe 
case  of  a  county  palatine,  it  was  incidental,  as  a  jus  regA 
every  jus  regale  being  understood  to  be  in  a  county  pala- 
tine without  specificalion.      The  Act  6  &  7  Will.  4,  cl9, 
which  transferred  the  rights  of  the  Bishop,  as  a  count  pala- 
tine, to  the  Crown,  recognizes  the  doctrine  that  all  tbciC 
jura  are  incidental  to  a  county  palatine.     [Dr.  Lushingto}^ 

*  Tit.  of  Hon.   P.  2,  c.  1,  s.  38;  e.  5,  ».  a 

t  GI0S8.  tit.  "  Conies."  X  4  Iiwt.  204^ 

§  Append,  to  this  case,  pp.  13,  14>. 

II   Ibid.  p.  14.  ^  Davy.  5H. 
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— Is  there  any  instance  of  a  Bishop  of  Durham  exercising  Jcnb  28. 
any  of  these  rights  ?]  Yes,  there  are  instances.  On  these  t^.  (Oueen* 
authorities,  it  is  evident  that  the  grant  of  a  county  palatine  Proctor) 
passed  all  jura  regalia  which  the  Crown  possessed^  and  ^*  *^^!r^^ 
amongst  them  this  right,  for  there  is  no  reason  why,  if  others 
passed,  this  should  be  reserved.  The  Charter  of  51  Edw.  3 
gave  to  John  of  Gaunt  all  the  Jura  regalia  pertaining  to  a 
count  palatine  as  fully  and  freely  as  the  Earl  of  Chester  had 
enjoyed  them.  There  is  nothing  to  shew  that  this  was  a 
restriction ;  it  was  by  way  of  enlargement.  There  is  nothing 
for  us  to  make  out  but  that  this  is  a  county  palatine.  The 
other  side  do  not  shew  any  particular  time,  between  William 
the  Conqueror  and  this  grant,  at  which  this  jus  regale  did 
not  exist ;  and  we  say,  if  Chester  was  a  county  palatine  at 
all,  this  right  must  have  belonged  to  it.  [Mr.  Pemberton 
LfRiOH. — They  say,  it  being  vested  in  the  Church  at  the  time 
of  the  grant,  whatever  right  the  Crown  might  have  at  that 
time,  this  could  not  pass  to  the  county  palatine  of  Chester.] 
Supposing,  as  argued  on  the  other  side,  that  the  earldom 
had  reverted  to  the  Crown,  the  subsequent  grants  created  a 
new  county  palatine,  with  all  its  rights  and  incidents.  In 
Rex  V.  Capper^*  it  was  held  that  extinct  rights  could  not  be 
rc-conveyed  by  general  words ;  but  we  do  not  rely  upon 
general  words,  but  upon  the  special  words  of  the  Charter  :•— 
**  Qwecumqve  alia  Hbertates  el  jura  regalia  ad  Comitem  Pa- 
laUnum  perlinentia,  adeo  iniegr^  el  lihere  sicut  Comes  Gestrias 
infra  eundem  ComUatuin  Cestrias  dinosciiur  obtinere"  It  is 
for  the  other  side  to  shew  an  exception  or  reservation. 
(The  Master  op  the  Rolls. — Lord  Coke  says  that  the 
patronage  of  the  bishop  was  not  in  the  Earls  of  Chester : 
does  not  this  shew  an  exception  of  some  jura  regalia?] 
There  was  no  Bishop  of  Chester  at  that  time ;  the  see  was 
that  of  Lichfield  and  Coventry,  and  the  bishopric  of  Chester, 
when  created,  was  not  conterminous  with  the  county  pala- 
tine. [The  Mabter  of  the  Rolls. — In  Domesday  Book, 
there  is  mention  of  a  Bishop  of  Chester.]  The  only  jus 
regale  which  the  other  side  can  suggest  of  which  there  has 
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Jin  Kl     Ikcb  a  aai-«jer  xa  thecBotfj  p^itine  cif  Chnicr  iitbiitf 

bat  that  is  not  pffopcrlj  mjmg  rtguk.  TW 
B  the  other  ade  M  that,  at  the  time  of  tk 
i|oeflticNi  was  n  the  Ofdinar^,  md  wl 
m  the  Crown  ;  bat  the  aothorities  tbej  cited  torn  apoi 
jomdictiao,  oot  bnie6dal  right  to  the  property.  There  b 
DO  mstaiiee  of  aaj  dann  by  the  OrdiBarj  to  the  benefidil 
right  to  foch  propertr.  Ljndwood*  disdaiiDa  anybcM* 
fidal  right,  and  orgcs  oolj  that  the  Charch  is  better  ablets 
discharge  the  **  tmst ;"  and  the  ConstitiitMin  of  Othobeat 
expresslj  prohibits  the  Ordinary  from  applying  the  pus- 
perty  to  his  own  ose.  [Ma.  Psmbbktow  Lsioh^ — Wtn 
they  the  judges  of  what  was  priTate  use?  They  were  tn» 
tees  for  pioos  ases,  to  an  indefinite  extent ;  and  oonld  wH 
the  clergy  of  those  days  hare  a  reply,  that  there  was  no  an^ 
plas  ?]  There  is  no  doubt  great  obscurity  as  to  the  crigm 
of  the  jurisdictioo  of  the  Ecclesiastical  Courts ;  but  we  now 
understand  what  the  office  of  the  Ordinary  is,  and  the  eitat 
of  the  next  of  kins'  and  other  rights,  which  exist  bj  the 
Common  Law.  This  was  considered  as  a  trust  binding  QfMO 
the  conscience  of  the  Ordinary,  and  not  a  beneficial  interest 
Morice  v.  Bishop  ofDurham.X  If  this  were  ever  claimed  as 
a  beneficial  interest,  it  must  have  been  by  usurpation  and 
wrongfully,  and  the  claim  could  not  be  maintained.  If  die 
Ordinary  had  this  right  universally,  what  had  withdnwn 
it  ?  He  never  had  more  than  the  power  of  administering. 
The  rights  of  widow  and  next  of  kin  are  coeval  with  tbe 
Common  Law,  and  have  never  been  lost  sight  of,  but  ban 
been  considered  as  sacred  rights.  Selden.§  GlanviHl 
Gilbert.^  The  rights  of  next  of  kin  to  an  intestate's  effiBCU 
are  clearly  acknowledged  by  Bracton '*''*'  and  Fleta*tt  At 
that  time,  a  man  could  not  avoid  dying  intestate  as  to  part 
of  his  estate,  as  his  wife  and  children  were  entitled  to  a  part 

*  Lib.  3,  tit.  13,  p.  166,  in  verb,  "  Beneficiatoraai.'* 

t  Tit.  S3,  8.  2.  t  9  Ves.  399.     10  Vei.  58K 

$  On  the  Dispos.  of  Intestates*  Goods,  c  1. 

11  B.  7,  c.  6.     B.  12,  c.  20.  t  Rep-  806. 
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of  his  property.  Black  stone.'*'  If  the  next  of  kin  had  a  Juns  28. 
right  to  a  portion  of  an  intestate's  estate,  how  could  the  x)v*«  (Queen'M 
Ordinary  have  a  beneficial  right  to  it  ?  There  is  no  trace  of  Proctor) 
anything  beyond  a  claim  of  jurisdiction  to  distribute.  Then  ^'  *^  ' 
we  come  to  the  Statutes.  That  of  Westm.2  (13  Edw.  1), 
c.  19,  was  simply  declaratory  of  the  Common  Law^f  as  to 
the  payment  of  intestates*  debts,  and  that  of  31  Edw.  3, 
St.l,  c.  11,  does  not  shew  that  before  these  Statutes  the 
absolute  right  was  in  the  Ordinary.  If  he  had^  at  that  time, 
the  beneficial  interest,  he  must  have  it  still.  That  this  is 
not  so  is  clear  from  the  case  of  Hughes  v.  Hughes.  X  In 
Graysbrook  v.  Fox^^  what  was  discussed  was  not  the  bene- 
ficial interest,  but  the  obligation  on  the  Ordinary  to  dis» 
(diarge  the  trust  reposed  in  him.  The  argument  of  the  other 
aide  amounts  to  this :  that  the  Ordinary  had  an  absolute 
right,  beneficially,  and  being  in  the  Ordinary,  the  right 
could  not  be  in  the  Crown.  In  the  great  case  relied  upon 
by  the  Solicitor-General,  Manning  v.  Napp^W  the  beneficial 
right  was  not  in  question,  and  the  authority  of  this  case 
aeems  to  be  disputed.  ^  In  Middleion  v.  Spicer,**  it  was 
not  referred  to.  The  Ordinary  grants  administration  in 
niany  cases  where  the  right  is  under  the  Common  Law ;  as 
'where  the  wife  dies  possessed  of  a  chose  in  action,  and 
although  there  is  nothing  in  the  Statute  which  gives  her 
husband  a  right  to  administration,  yet  he  can  claim  it  under 
the  Common  Law.  Wait  v.  JVattf-ff  which  has  an  analogy 
to  the  present  case.  In  the  absence  of  any  authority  to  the 
contrary,  it  must  be  assumed  that  the  other  side  have  not 
ahewn  the  right  of  the  Ordinary  to  be  coeval  with  the  Com- 
nion  Law,  and  to  stand  on  the  same  footing  as  the  right  of 
next  of  kin. 

Ellis,  A.  G.  for  the  Duchy,  on  the  same  side. — We  have 
two  general  propositions  to  establish :  1st.  That  the  Charter 
gives  us  jura  regalia  in  the  county  of  Chester  ;  2nd.  That 
this  right  is  a  jus  regale*   The  ofia^  is  not  on  us.    The  terms 

*  2  Comm.  c.  33.  t  2  Inst  397. 

:  Carter,  125.  §  Plowd.  275. 

I  1  Salk.  37.  t  Williams,  Exec.  1  Vol.  334<. 

♦*  1  Bro.  C.  C.  203.  tt  3  Ves.  jun.  246. 
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JuNB  2a     of  the  Charter,  "  adeo  integri  et  liberi,**  &c,^  are  so  oompre> 

jy^,  "7T      ,  hensive,  that  it  is  unnecessary  to  define  what  is  conveyedL 

Proctor)      But  suppose  we  are  bound  to  shew  that  this  right  psmd, 

V.  Wa^d,    ^^  ^Q  shew  it.      A  county  palatine  is  a  thing  known  to  d» 

law ;  it  is  not  necessary  to  prove  the  inddeiits  belonging 

thereto,  like  the  date  of  a  custom*    Whaterer  the  Crown 

had  at  the  time  of  the  Charter  was  given  by  it,  and  we  biie 

shewn  that  this  right  was  in  the  Crown.     Almost  the  wbde 

argument  on  the  other  side  related  to  jurisdictfon,  not  bene^ 

ficial  right*     Even  if  the  Church  had  a  beneficial  property 

in  the  goods  of  intestates  without  kin,  it  could  not  have  a 

greater  than  the  original  owner,  which  supposes  an  uhi- 

mate  right  of  the  Crown  behind  his  right.     [Other  «utli» 

rities  cited :  JewUon  v.  Dyson.*     Oldham  v.  Pickermg,^] 

Sir  J.  DodsoHf  in  reply. — The  other  side  say  the  Ordiony 
never  had  any  bene6cial  interest  in  intestates'  goods,  bit 
was  a  mere  trustee.  We  have  shewn  from  Lyndwood  th^ 
the  Church  had  a  full  right  to  take  and  to  dispose  of  sodk 
goods  according  to  its  discretion  in  pios  usus,  which  leftw 
residue.  If  so^  the  Ordinary  cannot  be  called  a  mere  tn» 
tee ;  at  all  events,  these  goods  are  distinguished  from  hm 
vacantia.  As  there  is  no  residue,  there  is  nothing  for  i 
Court  of  Equity  to  deal  with*  Tat/lor  v.  TaylorX  has  no 
bearing  on  the  point.  There  is  no  contest  here  between  tbe 
Ordinary  and  the  Crown,  but  between  the  Crown  and  n 
alleged  grantee  of  the  Crown.  The  proposition  of  the  otiiff 
side,  that  the  mere  creation  of  a  county  palatine  is  soiSdaift 
to  carry  with  it  all  jura  regalia  whatever^  is  unsoppotii 
by  authority  or  precedent.  If  all  these  rights  are  inddart 
to  and  inherent  in  every  county  palatine,  it  must  be  foii 
all  counties  palatine  throughout  the  world  ;  whereas  Nk 
Hardy's  affidavit  says  that  the  power  of  legitimising  tbe 
bastards  of  all  beneath  the  dignity  of  barons  "  was  fio* 
quently  given"  to  counts  palatine;  but  it  is  not  given bf 
this  Charter.  If  the  extinguishing  of  a  county  palatiB^ 
were  sufficient  to  put  an  end  to  all  Jura  regalia,  why  sbosU 
it  have  been  necessary  to  enumerate  them  in  the  Act  6  A  * 


*  9  Mees.  &  W.  540. 
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Will.  4^  taking  away  the  palatinate  from  Durham  ?     The      Juni  28. 
uppointment  of  a  bishop  is  a  jus  regale^  and  a  very  iropor-  j^  jSTq      t 
taot  otie;  yet  that  was   never  exercised  by  the  Earl  of      Proctor) 
Chester.    Suppose  the  Church  was  merely  a  trusteci  at  all    ^*  ^^ord. 
events,  it  had  the  legal  title.    It  is  clear  from  the  authorities 
and  from  the  Statutes  that  this  right  was  in  the  Church  at 
the  time  the  Charter  of  1377  was  granted,  and,  not  being 
in  this  Crown,  could  not  have  been  given  to  the  Duke  of 
Lancaster  by  that  Charter. 

The  Chancellor  of  the  Duchy  of  Cornwall  (Mr.  june  28. 
T.  PisM BJBRTON  Lbigh). — The  question  in  this  case  relates  Joi>om«nt. 
to  the  right  of  administration  to  the  goods  of  a  bastard,  who 
died,  intestate  and  unmarried,  in  the  county  of  Lancaster. 
The  contending  parties  are  the  nominee  of  her  Majesty  in 
r  right  of  het  Crown,  and  the  nominee  of  her  Majesty  in 
right  of  her  Duchy  of  Lancaster.  In  the  Consistory  Court 
of  Chester,  where  tlie  cause  was  first  heard,  a  decision  was 
pronounced  in  favour  of  the  nominee  of  the  Crown.  This 
sentence,  however,  was  reversed  on  appeal  to  the  Chancery 
Court  of  York,  which  pronounced  in  favour  of  the  nominee 
of  the  duchy  ;  and  from  this  latter  sentence  the  cause  now 
comes  by  appeal  before  us. 

The  claim  of  the  duchy  is  founded  upon  a  grant  in  the 

.  year  1377,  by  Edward  3  to  John  of  Gaunt,  Duke  of  Lan- 

..  _^  eaater,  by  which  the  county  o^  Lancaster  was  granted,  as  a 

inty  palatine,  with  various  liberties  and  franchises,  to  the 


^pgke,  for  his  life.  By  subsequent  Charters  and  Acts  of 
^-Piarliament,  the  duchy,  with  such  rights  as  were  originally 
^  ipanted  with  it,  is  now  vested  in  her  Majesty,  by  a  title 
inct  from  that  of  her  Crown.  The  sentence  complained 
has  decided  that,  amongst  the  franchises  granted  to  the 
ly,  was  the  right  of  administration  to  the  estates  of 
ites  dying  without  kindred. 
pn^  Appellants  have  made  two  principal  points:  they 
id,  first,  that,  at  the  dkte  of  the  grant  in  question,  the 
it  DOW  in  dispute  was  vested  not  in  the  Crown,  but  in 
i  Church,  and  could  not,  therefore,  pass  by  the  grant ; 
Mmd,  that,  if  the  right  were  at  that  time  in  the  Crown, 
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JuNc  2a      the  words  of  the  grant  were  not  sufficient  to  past  it  to  die 
DykeToueen's  ^"^hy.    We  will  consider  these  pdnts  in  their  order. 
Proctor)  It  was  agreed,  indeed,  on  behalf  of  the  Respondents,  tiMt 

V.  Walfbrd.  j^  ^^^  immaterial  whether  this  right  existed  in  the  Ci0wi 
at  the  date  of  the  grant  or  not,  for  that,  if  it  accrued  salne- 
quently ,  as  one  of  the  jura  regaliOf  it  would  pass,  under  the 
preceding  grant  of  jura  regalia,  to  the  duchy  ;  and  audie" 
rity  was  cited  which  was  supposed  to  favour  that  proposition 
As  we  are  satisfied,  however,  that  this  right  existed  id  tbe 
Crown  at  the  date  of  the  Duchy  Charter,  it  is  not  neoesesiy 
to  consider  this  point* 
Original  title  Great  learning  and  research  were  exhibited  by  the  Coas- 
f ®  PJ^P^'^^y  ^^  sel  on  both  sides,  in  the  argument  of  this  question,  to  whoa 
in  very  ancient  times  the  personal  property  of  persons  dyiiy 
intestate  of  right  belonged  ;  and  we  were  referred  to  a  serici 
of  authorities,  beginning  in  the  Anglo-Saxon  period  and 
extending  to  very  recent  times.  We  have  carefully  en- 
mined  and  considered  these  authorities,  which,  although 
they  leave  some  part  of  the  subject  involved  in  obscuntji 
remove  all  doubts,  in  our  judgment,  as  to  the  material  poiol 
The   clergy  in  this  case,  and  shew  that  the  clergy  had  never  at  saf 

benefidal^  "in^  ^^^^  ^"  ^^^*  country,  by  law,  any  beneficial  interest  in  die 
terest.  property  of  intestates,  but  merely  the  right  and  duty  of 

jurisdiction  and  administration,  and  the  right  of  posseesioB 
for  the  latter  purpose* 
Autlioiitics.  In  the  earliest  times  of  our  history,  the  clergy  do  mA 

appear  to  have  interfered  at  all  in  cases  of  intestacy.  The 
Statutes  of  Canute,  c.  71,  at  p.  177  in  the  Collectioo  of 
Ancient  Laws  and  Institutes,  provides  for  the  distribotida 
of  the  property  of  an  intestate  amongst  his  wife  and  rehn 
tions,  under  the  direction  of  his  lord.  The  Statute  is  is 
these  words  : — <<  Of  the  Heriot:  And  if  any  one  depart  thi»  . 
life  intestate,  be  it  through  his  neglect,  be  it  through  sad* 
den  death,  then  let  not  the  Lord  draw  more  from  his  propcftj 
than  his  lawful  Heriot ;  and,  according  to  his  direction,  let  tbe 
property  be  distributed  very  justly  to  the  wife  and  childrdlf 
and  relations,  to  every  one  according  to  the  degree  tbit 
belongs  to  him."  This  Statute  must  be  attributed  to  some 
time  between  the  years  1017  and  1035. 
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The  Statute  of  William  the  ConqueFor,  c.  84,  at  p.  207  of     Junk  Sa 
the  Collectioii  above  referred  to,  provides  that,  if  a  man  die  j^^.  7o«^«i* 
ivithoot  a  will,  his  children   shall  divide  the  inheritance       Proctor) 
equally.  v.  ffajferrf. 

In  neither  of  these  Statutes  is  there  any  mention  either  of 
the  Church,  or  of  pious  uses.  The  first  occasion  on  which 
▼e  find  any  reference  to  pious  uses,  in  the  disposition  of 
the  estates  of  intestates,  is  in  a  law  of  Henry  1,  c.  1,  Col- 
lection of  Ancient  Laws,  p.  216,  which  declares  that  any  of 
the  King's  Barons  or  men  may  dispose  of  his  "  pecunia*'  as 
he  pleases ;  but  if  he  shall  have  made  no  disposition^  his 
wife,  or  children,  or  relations,  or  liege  men,  shall  distribute 
it  for  the  good  of  his  soul,  as  they  shall  see  fit* 

Here  again  there  is  no  mention  of  the  Church;  but 
when  regard  was  to  be  had  to  the  supposed  good  of  the 
•oul  of  the  deceased,  or  what  were  called  *'  pious  uses,*'  in 
the  disposition  of  his  property  after  his  death,  an  obvious 
occasion  was  afforded  for  the  interference  of  the  clergy ;  and 

.  accordingly  we  soon  afterwards  find  traces  of  their  exercis* 
hig  tnthority  in  casea  both  of  testaments  and  intestacies ; 
hat  without  any  trace  of  a  beneficial  interest  being  claimed 
hjr  them  in  either  case. 

The  Magna  Charta  of  King  John,  which  was  referred  to  as 

evidencing  some  right  in  the  Church  at  that  time,  provides, 

^7  the  26th  chapter,  that  if  any  holders  of  the  King  in  lay 

^ee  should  die  indebted  to  the  Crown,  the  debt  should  be 

^  paid  out  of  his  goods,  and  "  the  residue  should  remain 

^  the  executors,  to  perform  the  testament  of  the  dead  ;  and 

^nothing  be  owing  to  the  King,  all  the  chattels  should  go 

to  the  use  of  the  dead,  saving  to  his  wife  and  children  their 

i^easooable  parts.'*    The  27th  chapter  (which  seems  to  be 

omitted  in  the  Magna  Charta  of  subsequent  reigns)  enacts 

that,  if  any  person  die  intestate,  his  chattels  shall  be  distri- 

bated  **  per  manus  propiuquorum^  parentum  ei  amicorutn  suO' 

nuh  per  visum  Ecclesia;"  reserving  to  every  one  the  debts 

due  to  bim  from  the  deceased. 
Here  the  Church  appears  to  be  intrusted  with  the  same 

right  or  duty  of  supervision  which  the  Statute  of  Canute 

had  intrusted  to,  or  assumed  to  be  vested  in,  the  lord ;  but 

VOL.  VI.  2  z 
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JuMi  28,     there  is  obviously  nothing  which  giyes  to  the  Church  any 

v^L  TTT     •  beneficial  interest,  or  assumes  the  existence  of  any  such 
jJyke  (Queens 

Proctor)      beneficial  interest;  on  the  contrary,  even  in  oisea  where 

▼.  Walfbrd,    testaments  were  made,  and  as  against  the  dispositions  of 

such  testaments,  it  reserves  to  the  wife  and  children  their 

reasonable  parts. 

Origin  of  the      At  what  time,  or  in  what  manner,  the  right  of  jnrisdicdoa 

diction  V"?he  ^^  ^^®  Church  in  cases  either  of  testamenU  or  intestacies  wai 

Church.  originally  acquired,  does  not  distinctly  appear*     Previoudj, 

however,  to  the  reign  of  Ed  ward  the  1st,  this  jurisdictioci  had 

become  generally  vested  in  the  clergy,  and  usually  in  the 

bishop  of  the  diocese  where  the  goods  were  situate,  although 

in  many  cases  this  right  of  jurisdiction  was  exercised,  and 

IS  still  retained,  by  Lords  of  Manors,  and   others.     Hk 

bishop,  being  the  usual  judge  in  such  cases,  was  from  tha 

circumstance  styled  the  Ordinary,  by  way  of  distinctiaB 

from  extraordinary  or  peculiar  jurisdiction.* 

It  was  the  office  of  these  tribunals  to  judge  of  the  vah'diqr 
of  wills,  and,  upon  being  satisfied  with  the  proof,  to  gife 
authority  to  the  persons  named  for  that  purpose  in  the  ia- 
strument,— in  other  words,  to  the  executors*-— to  perfbriB 
them.  If  no  executor  were  named,  or  if  the  executor  named 
refused  to  act,  the  Ordinary,  or  other  person  having  the 
jurisdiction,  was  bound  by  himself  or  his  deputy  to  carry 
them  into  effect :  and  in  like  manner,  where  no  will  wii 
made,  to  carry  into  effect  that  disposition  of  the  dead  manli 
personal  estate  which  the  law  prescribed. 

But  in  cases  of  intestacy,  the  Ordinary  or  his  depotf 
could  only  deal  with  such  goods  of  the  intestate  as  he  oodd 
seize  into  his  possession,  and  could  neither  sue  for  debti  dae 
to  the  intestate,  nor  be  sued  for  debts  due  fVom  him.  T^ 
remedy  this  last  injustice,  the  Statute  18  Edw.  1,  c.  19,  ini 
passed,  a  Statute  which  was  much  relied  on  by  the  Apprf* 
lants.  It  recites  <<  that,  after  the  death  of  a  person  dyhf 
intestate  which  is  bounden  to  some  other  fbr  debt,  the  gaodi 
come  to  the  Ordinary  to  be  disposed;'*  and  it  enacts  "dM 
the  Ordinary  from  henceforth  shall  be  bound  to  answer  Ae 

*  Swinb.  880. 
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ddila  as  fiur  forth  as  the  goods  of  the  dead  will  extend,— in      joNt  98. 

audi  sort  as  the  executors  of  the  same  party  should  have  r^t^STTi • 

been  boonden  if  he  had  made  a  testament."  ^Pnetar) 

It  was  argued  that  it  appears  from  this  Statute  that  the    ▼•  WaffM. 
Ordinary  was  previously  entitled  to  the  goods  of  the  intes- 
tate,  free  even  from  his  debts.     But  this  is  to  mistake  iu 
import     It  shews  that  the  Ordinary  could  not  be  sued  for 
the  debts  owing  from  the  deceased,  and  that  the  right  of 
disposition  or  administration  was  in  the  Ordinary ;  but  it 
leaTes  the  questi^^  who  were  the  parties  beneficially  inter- 
ested, quite  untouched.     This  is  clear  from  the  circum- 
stance, that  it  applies  to  all  cases  of  intestacy^  even  to  those 
where  there  were  a  widow  and  children ;  yet,  at  that  period, 
perhaps  throughout  all  England,  but  certainly  in  the  pro- 
vince of  York,  with  which  we  are  now  dealing,  the  widow 
and  children  were  entitled  to  two-thirds  of  the  personal 
estate  of  the  intestate.  Probably  also  the  Statute  would  apply 
to  the  case  where,  no  executor  being  named  in  a  will,  the 
testament  was  in  law  imperfect,  and  the  right  of  adminis- 
tration devolved  on  the  Ordinary  for  the  purpose  of  carrying 
the  will  into  effect. 

But  although  the  right  of  the  Ordinary  was  one  merely 
of  administration,  it  is  obvious  that,  at  the  period  of  which 
veare  speaking,  it  would  be  very  difficult,  and  perhaps  im- 
pottible,  to  compel  any  satisfactory  account  from  the  Bishop 
in  anj  Court,  spiritual  or  temporal ;  and  if  the  administra- 
^on  were  made,  as  probably  it  would  be,  by  a  deputy,  the 
deputy  was  liable  to  account  only  to  his  principal.     Under 
those  circumstances,  it  was  to  be  expected  that  gross  abuses 
would  prevail,  and  that  the  property  would  oflen  be  mis- 
appropriated to  the  use  of  the  administrators ;  and  so  much 
the  more  as  regard  was  to  be  had  to  the  good  of  the  soul  of 
the  deceased  in  the  distribution  of  his  estate ;  and  this  con- 
sideration would  leave  a  large  discretion  to  the  Ordinary. 
We  find,  accordingly,  that  such  abuses  did  prevail ;  but  they 
were  treated  as  abuses  by  both  the  ecclesiastical  and  civil 
sathorities,  and  attempts  were  made  by  both  to  correct  and 
repress  them. 

In  1341y  Archbishop  Stratford  published  his  Constitutions 
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JuMx  2a     De  TeitamentU,  and,  after  referring  to  an  curlier  Sutateiif 

/>yile7Qii«fR'f  A.rchb]8hop  Bonifiice  as  having  been  called  intodoabtfk 

Proctor')      makes  various  provisions  to  prevent  extortion  upon  pralMta 

T.  WalfimL    of  ^iw^  a„^  ^eg  ensLCtB  *'  that  iiiahopa  and  other  infoior 

ecclesiastical  jurisdictions  shall  in  no  manner  interfere  with 
the  goods  of  testators,  but  permit  the  executors  ftcdj  lo 
dispose  of  them,  and  in  cases  of  persons  djring  intestaCi^ 
after  payment  of  debts,  shall  distribute  and  employ  the  re* 
maining  goods  to  pious  uses,  to  the  relations  uid  serfiBli 
and  friends  of  the  deceased  or  others,  for  the  benefit  of  In 
soul,  retaining  nothing  for  themselves,  unless,  perhaps,  s 
reasonable  compensation  for  the  labour  of  the  Ordinary;" 
and  obedience  to  this  decree  is  enforced  under  pain  of  tat- 
communication. 

Nothing  can  be  more  conclusive  than  this  ordinance  apoa 
the  question  of  right ;  but  probably  it  was  found  insaiBdenC 
to  prevent  the  malpractices  of  the  Ordinary  and  his  dq»- 
ties,  and  a  much  more  effectual  remedy  was  introduced  by 
the  Statute  SI  Edw.  3,  c.  1,  tit.  11,  which  took  from  theOnii- 
nary,  in  cases  of  intestacy,  the  right  of  personal  adminiitra< 
tion,  or  of  selecting  a  deputy  at  his  pleasure^  and  oompdkd 
him  to  grant  administration  to  those  who  were  raost  interested 
in  the  property,  viz.  the  nearest  relations  of  the  deceased 

This  Statute  also  gives  to  the  persons  so  to  be  deputed 
the  right  to  sue  for  debts  due  to  the  deceased  **  for  to  ad- 
minister and  dispend  for  the  soul  of  tlie  deceased,"  and 
subjects  them  to  actions  as  executors  are  answerable,  and 
provides  that  ''  they  shall  be  accountable  to  the  Ordinaries* 
as  executors  be  in  the  case  of  testament,  as  well  for  the  thne 
past  as  to  come.'' 

This  Statute  was  passed  in  the  year  1357,  just  twentj 
years  before  the  date  of  the  Duchy  Charter,  and  it  is  dear 
that  the  Church  at  this  time  had  no  right  or  interest  of  any 
kind  in  the  property  of  deceased  persons  beyond  the  right 
of  jurisdiction  and  of  granting  administration,  and  therigbt 
of  possession  for  that  purpose.  This  Statute  provides  only 
for  the  case  of  intestates  leaving  kindred ;  but  no  attempt 
was  made  in  tlie  Argument  to  shew  any  distinction,  before 
this  Statute,  between  the  ease  of  an  intestate  leaving  kin- 
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dred  and  the  case  of  an  intestate  dying  without  kindred,  as      Joiix  SB. 
far  as  regards  the  right  of  the  Church«    The  law,  as  it  re-  7>„x^7o«i«' 
gards  the  succession  to  intestates  dying  without  kindred,       Proctor) 
is  stated  with  perfect  clearness  by  Lyndwood,  who  wrote  in    ^*  ^^^^"^ 
the  reign  of  Henry  6,  and  died  in  the  year  1446.     In  bis 
Provincialff  in  commenting  upon  the  Constitution  of  Arch- 
bishop  Stratford,  already  referred  to,  after  stating  very  dis- 
tinctly the  right  of  succession  of  relations,  he  distinguishes, 
In  the  case  of  an  absence  of  kindred,  between  the  succession 
to  a  clerk  and  the  succession  to  a  layman.     In  the  case  of  a 
clerk,  he  states  that,  with  certain  exceptions,  the  Church 
succeeds ;  in  the  case  of  a  layman,  the  Crown.    The  words 
are :  "  In  laico  autem  decedente  ah  inteitato^  deficientibus  con^ 
sanguineU  et  uxorcj  succedii  Fiscus,**  * 

1%  was  suggested  by  Sir  David  Dundas,  in  his  very  able 
argument^  that  possibly  the  right  of  the  Crown  was  founded 
upon  an  equitable  construction  of  the  Statute  of  Edw.  3  last 
referred  to.  If  it  were  so,  the  Statute  was  passed  before 
the  date  of  the  Charter,  and  the  right,  therefore,  at  that 
time  existed ;  but  in  truth  the  Statute  refers  only  to  the 
legal  right  of  distribution,  and  not  at  all  to  the  beneficial 
interest.  This  Statute  was  founded  on  the  principle  that 
the  administration  of  the  property  ought  to  be  granted  to 
those  who  were  beneficially  interested  in  it;  and  as  it  was 
lor  that  reason  given  to  the  nearest  relations,  when  the  in- 
testate left  relations,  it  was  very  probable  that,  by  analogy, 
the  Ecclesiastical  Courts  thought  it  right  to  grant  the  admi- 
nistration to  the  nominee  of  the  Crown  when  the  Crown  was 
interested,  and  in  this  sense  the  opinion  expressed  by  the 
judges  in  Manning  v.  Napp,f  that  the  grant  of  administra- 
tion to  the  nominee  of  the  Crown  was  of  respect  rather  than 
of  right,  may  be  well  founded.  But  if  the  administration 
was  granted  to  any  other  person,  the  right  of  the  Crown 
would  remain  the  same:  the  administrator,  whoever  he 
might  be,  would  be  a  trustee  for  the  Crown. 
'  The  right  of  administration  is  very  properly  held  by  the 
Ecclesiastical  Courts   to  follow  the  right  of  property,  in 

*  Lyndw.  180.  t  1  Sulk.  37. 
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Junk  28.     Other  cases  not  provided  for  by  this  or  subsequent  Ststotei. 
DvkeYoutmCs  ^^®"  *  ^*^®  ^^^  leaving  outstanding  personal  estate^  ad- 
Proctor)      ministration  is  granted  to  the'  husbandy  not  in  obecUenoe  to 
y.  Wa^brd,    ^y  gutute,  but  because  he  has  the   right  of  propertj, 
Walt  V.  JVaU,* 

The  case,  indeed,  of  the  Appellants^  in  this  brandi  of 
their  argument,  labours  under  this  insuperable  difficnltj. 
If  the  clergy  had  the  right  at  the  date  of  this  Charter,  how 
did  they  ever  lose  it?  If  the  Crown  had  it  not,  how  did  it 
subsequently  acquire  it  ?  The  origin  of  this  right  diewt 
that,  if  it  exists  at  all,  it  must  have  existed  from  the  fonndt* 
tion  of  the  monarchy ;  it  is  the  right  of  the  Crown  to  ioM 
vacantia^  to  property  which  has  no  other  owner.  This  it 
the  ground  upon  which  it  is  plainly  rested  by  Lyndwood, 
in  the  reign  of  Henry  6,  and  by  Lord  Thurlow,  in  his  dcci- 
sion  in  Middleion  v.  Spicerjf  in  the  reign  of  George  S.  la 
this  case^  no  doubt  was  ever  suggested  as  to  the  right  of  the 
Crown  in  case  of  intestacy.  The  great  doubt  was,  whedier 
a  trust  could  be  raised  for  the  Crown  by  implication,  and 
whether  the  legacies  given  to  the  executors,  which  would 
have  excluded  them  from  taking  the  residue,  in  a  costeiK 
with  next  of  kin,  would  have  the  same  effect  in  a  cooteit 
with  the  Crown. 
The    right      We  consider  it,  therefore,  to  be  perfectly  clear  that,  at  the 

Iri^nalMnTb^  ^®*®  °^  ^^®  Charters  on  which  the  duchy  claim  is  founded, 
Crown:  the  right  in  question  was  vested  in  the  Crown,  as  one  of  iti 

jura  regalioy  and  the  question  is,  whether,  under  the  tenm 
of  these  Charters,  it  passed  to  the  duchy. 

The  material  words  of  the  grant  do  not  differ  in  the  seversl 
Charters ;  the  grant  in  the  Charter  of  IS77  is,  that  the  Duke 
of  Lancaster  shall  have,  within  the  county  of  Lancaster,  his 
Chancery,  his  justices  to  hold  Pleas  of  the  Crown,  as  all 
other  Pleas  at  Common  Law,  and  all  manner  of  execotians 
to  be  made  by  his  writs  and  his  ministers ;  then  ei  qtut' 
cunque  alia  Uberlales  ct  jura  regalia  ad  Comitem  Palatimm 
pertinetUiaf  adeo  liber^  et  integrl  sicui  Comes  Cestria  infru 
eundem  Comitaium  CestricB  dinosciiur  obtineret**  saving  to 

*  3  Vc8.  246.  t  1  Bro.  C.  C  »2. 
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the  Crown  certain  rights,  only  material  to  the  present  pur-      June  28. 
pose  as  shewing  the  great  extent  to  which  the  preceding  2>v*«7oiM«i'« 
words  of  grant,  but  for  the  reservation,  might  be  held  to       Proeior) 
reach.  ^-  W^^^- 

Upon  the  construction  of  this  Charter,  two  questions 
were  made :  first,  whether  the  original  words  of  the  grant 
are  sufficient  to  pass  the  right ;  and,  secondly,  whether  they 
are  restrained  by  the  subsequent  reference  to  the  Earl  of 
Chester. 

The  grant  is,  first,  of  all  Jura  regalia  belonging  to  a 
county  palatine.  These  rights  appear  to  have  been  very 
extensive.  Lord  Coke  lays  it  down,  in  his  Institutes,*' 
"  That  a  count  palatine  has  jura  regalia  within  his  county 
as  fully  as  the  king  himself."  In  Coke  Littleton,  114  a, 
he  states  that,  though  a  man  cannot  claim  directly  by  pre- 
scription to  have  such  franchises  and  liberties  as  cannot  be 
seised  before  the  forfeiture  appear  on  record,  as  the  goods 
of  felons,  yet  he  may  make  a  title  to  them  indirectly  by 
prescription,  for  he  may  claim  a  county  palatine  by  prescript 
tion,  and  by  reason  thereof,  to  have  the  goods  of  traitors, 
felons,  &c.  In  the  case  of  the  Queen  v.  The  Archbishop  of 
Yarkff  it  was  held  that  the  Queen  was  entitled  to  the  same 
prerogative  when  she  was  seised  in  right  of  the  Duchy  of 
Lancaster  as  when  she  was  seised  in  right  of  the  Crown. 
In  the  case  of  Bowes  v.  The  Bishop  of  Durham,  I  it  was 
beld  that  the  Bishop  of  Durham,  having  a  county  palatine 
and  jura  regalia^  should  have  incident  to  a  county  palatine 
**  bona  et  aUalla  felonum,  and  of  such  as  stand  mute," 
fdthough  he  should  not  have  had  the  goods  of  such  as 
tftand  mute  under  a  grant  of  Ixma  et  catalUt  felonum. 

The  same  point  appears  to  have  aflef  wards  come  before 
the  Court  on  a  Quo  Warranto^  and  is  reported  under  the 
of  the  King  v.  The  Bishop  of  Durham,^  The  decision 
to  the  same  effect  and  on  the  same  grounds ;  and  Lord 
Coke  appears  to  have  laid  it  down  (though  thicre  is  some 
inaccuracy  in  the  printing  of  the  passage),  ''that  if  one 

*  4  Inst  9Ms  t  Cro.  Eliz.  240. 

:  8  Butotr.  %\9,  §  3  Bslstr.  15^ 
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Juki  88.      prescribe  in  a  county  palatine,  and  to  have  jura  rma&g 

X}ykr(QueeM*s  ^^^^^  ^^^^»  ^^  extends  to  all  which  the  King  himself  mij 
Proctor)  have.** 
V.  WalfinL  Upon  these  authorities,  which  are  quite  unopposed  bj 
any  to  a  contrary  effect,  we  cannot  doubt  that  the  rigbt  in 
question  passed  to  the  Duke  of  Lancaster  amongst  other 
jura  regalia,  unless  there  be  something  in  the  grant  restrict- 
ing its  effect. 

Then  are  there  any  such  words  ?  The  words  relied  <n 
are,  that  the  Duke  is  to  have  these  rights  ■'  adeo  libera  d 
integr^  sicut  Comes  CeHrut  dinoscUur  ohtinere.*  There  ii 
nothing  restrictive  in  these  words.  It  is  not  a  grant  of  jvel 
privileges  and  franchises  belonging  to  a  county  palatioe  si 
the  Earl  of  Chester  enjoys,  but  it  is  a  grant  of  all  libertiei 
and  royal  rights  belonging  to  a  county  palatine,  to  be  ea* 
joyed  as  freely  and  entirely  as  they  are  known  to  be  enjojed 
by  the  Earl.  It  is  not  necessary  for  the  Duke  of  Lancastff 
to  shew  an  enjoyment  of  rights  by  the  Earl  of  Chester  is 
order  to  found  his  title ;  but  if  it  were  necessary,  inasmocb 
as  it  appears  that  jura  regalia  generally  were  enjoyed  by 
the  Earl,  and  we  are  of  opinion  that  the  right  in  quesdoo 
is  amongst  jura  regalia,  we  should  presume  the  enjoymeii 
of  this  right  by  the  Earl  of  Chester,  unless  some  evidence 
were  offered  to  the  contrary, 
and  passed  by  Upon  the  whole,  we  are  of  opinion  that  the  right  to  goodi 
the  grant.  belonging  to  persons  dying  intestate,  without  leaving  hui- 
band  or  widow,  and  without  kindred,  was  vested  in  the  Kingi 
in  right  of  his  Crown,  at  the  date  of  these  Charters ;  thst 
this  right  within  the  county  of  Lancaster  paased  with  othff 
jura  regalia  to  the  Duke  of  Lancaster,  and  is  now  vested  io 
Sentence  her  Majesty  in  right  of  her  duchy,  and  that  the  senteuf 
"°®  '  complained  of  must,  therefore,  be  affirmed.* 

Proctors  : — For  the  Crown,  Parry,  in  the  Court  of  Chester;  JA 
in  the  Court  at  York ;  and  the  Queen* » Proctor,  in  thb  Coort.  For  lit 
Duchj,  Ayrton,  in  the  Court  of  Chester;  Zawton,  in  the  Coort  it 
York ;  and  Poynter,  in  this  Court 

*  The  Committee  consisted  of  Lord  BroughMn,  Lord  LtflS^ 
(M  R,),  Mr.  Baron  Parke,  Sir  H.  Jenner  Fust,  Dr.  LnsliiivtOB,  tf' 
Mr.  Pemberton  Leigh.    (Lord  Campbell  sat  at  the  Bar  J 
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Pbtley    and    Others    v.   Catto    and    Others. —      Towage.  — 

^ppeo/.— Cattle.— This  was  an  appeal  from  the  High  Court  Whereasteam- 

'  .  ^^  ®  tug,  being  em- 

of  Admiralty,  where  it  was  an  action  by  the  owners  of  the  ployed,    under 

steam- tug  Lass  o  Cowrie  against  the  barque  Christina,  to*"   agreement; 

to  tow  &  vefiSGi 

recover  £8^  upon  an  agreement  to  tow  the  barque  from  Sea  having  a  pilot 
Reach,  in  the  Thames,  to  the  Surrey  Canal  Dock,  which  the  «"  ^^^^>  <*j^ 
owners  of  the  barque  refused  to  pay,  alleging  that  the  mas-  obey  the  orders 
ter  of  the  steam-tug  had  disobeyed  the  orders  of  the  pilot  ^^  ^®  pWot, 
on  board  the  barque  to  tow  her  to  the  westward  of  a  brig,  ensued  with  an- 
named  the  Mary  Clark,  which  was  drudging  into  a  tier  in  other  vessel:— 
Lamehouse  Reach,  and  that  he  had  cast  off*  the  tow-rope,  disobedience 
.whereby  the  barque  came  in  collision  with  the  brig.  The  was  not  justi- 
Judge  of  the  Court  of  Admiralty  decided*  that  the  tug  had  ^^^  towage  was 
not  fulfilled  the  contract,  and  pronounced  against  the  claim,  forfeited.  — 
Sir  F,  Thesiger,  Q.C.,  for  the  Appellants.— Without  con-  ^j^hg^^n'^ding^ 

sidering  whether  the  steam-tug  was  in  fault  or  not,  assum-  the  claim  was 

maintainable 


con- 


ing that  there  was  some  negligence   on  the  part  of  ^^^  under  the 

master,  that  would  be  no  ground  for  saying  that  the  owners  tract,  quare, — 

of  the  Christina  are  not  bound  to  pay  the  towage  under  the  J**^"^  viiT^S^n 

contract.     The  contract  was  for  a  certain  sum  to  tow  the  properly  raised 

barque  to  London,  and,  that  service  being  performed,  the  j"^*^®    ^°"id 

claim  attached.     If  there  was  any  negligence  on  the  part  of  not  be   enter- 

the  towinff  vessel,  from  which  damage  arose,  that  would  tf**ne<5  ^J  the 

%  n  1.  ?  n    J  1  Appellate 

be  a   ground  for  a  counter  claim  on  the  part  of  the  vessel  Court. 

towed,  by  a  cros8*action.     This  is  the  principle  at  Common 

liaw.     Farnsworth   v.   Garrard.^      Denerv   v.    Daverell.X 

Duncan  v.  BlundeU.§     In  this  case,  no  specific  amount  of 

damage  is  alleged ;    only   "  considerable "  damage ;    they 

^     onght  at  all  events  to  shew  that  the  damage  suffered  by  the 

^   Christina  was  greater  than  the  sura  claimed.    But  if  negli- 

|C^  gence  on  the  part  of  the  tug  would  afford  an  answer  to  the 

^  chim,  there  is  not  evidence  that  there  was  any  such  negli- 

"^    gUkce*    The  pilot  on  board  the  Christina,  contrary  to  the 

i^.tvgalations  of  the  Trinity  House,  weighed  before  daylight  ; 

*  AnUa,  p.  4,  where  the  fiicts  are  stated.  t  1  Camp.  38. 

X  3  Camp.  451.  §  3  Stark.  6. 
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July  5.       the  collision  occurred  before  daylight,  and  the  master  of  tbe 
p  J       V,        steam-tug,  being  ahead,  could  better  see  what  was  befoie 
than  the  pilot  in  the  barque.     The  main  point  in  the  case  ii» 
whether  the  proper  course  was  to  the  eastward  or  westward 
of  the  Mary  Clark.     The  master  of  the  tug  proposed  to  go 
to  the  eastward,  when  he  was  ordered  by  the  pilot  to  go  to 
the  westward  ;  and  was  proceeding  to  do   so,  but,  seeiiig 
that  the  barque  could  not  go  to  the  westward,  he  cast  off 
the  tow-rope,  and  the  Christina  might  easily  have  gone  to 
the  eastward  by  porting  her  helm.     The  evidence  is  detf 
and  distinct  that  the  proper  course  was  to  the  eastward 
Although  primdjacie  the  master  of  a  steam-tug  is  bound  to 
obey  the  orders  of  the  pilot  on  board  the  vessel  towed,  there 
are  cases  in  which  it  is  his  duty  to  disobey  them,  and  tbe 
difficulty  is  to  know  when  that  time  arises*     Here  the  pilot 
could  not  see  what  tlie  master  of  the  tug  saw.      Even  if  D^ 
gligence  might  bar  the  claim,  it  is  necessary  for  the  other  , 
party  to  establish  the  negligence,  and  that  there  was  none 
on  the  part  of  the  Christina,     If  the  point  be  left  doubtfoii 
as  the  onus  probandi  is  upon  them,  their  case  fails.    Asatta* 
ing  that  the  tug  was  in  error  in  casting  off  the  tow-rope,  it 
was  the  duty  of  the  Christina  to  do  all  in  her  power  to  avoid 
a   collision,    whereas,    instead  of  porting   her  helm,  she 
dropped  anchor,  which  actually  occasioned  the  damage. 

AddamSf  Dr.,  on  the  same  side. — The  Appellants  coos- 
der  it  of  great  importance  to  ascertain  whether  it  is  to  be  a 
rule  that,  in  all  such  cases  as  this,  the  towage  is  to  be  fa^ 
feited.  In  towing  vessels  up  the  Pool,  it  will  happen  thtf 
the  vessel  towed  may  scrape  against  another  :  will  that  joi- 
tify  a  refusal  to  pay  towage?  If  the  judgaient  be  affirmed 
in  this  case,  there  will  be  two  suits  against  the  steam-tag 
fur  collision  with  the  Christina  and  the  Mary  Clark. 

Sir  J.  Dodsony  Q.A.,  for  the  Respondents. — The  general 
rule  is  admitted,  that  a  steam-tug  is  bound  to  obey  the 
orders  of  the  pilot  on  board  the  vessel  towed.  This  is  wi 
to  be  an  exception  to  the  rule ;  but  the  exception  is  vA 
made  out.  [Lord  Langdale. — They  say  that  the  towage 
IS  due  whether  there  was  misconduct  or  not.  Lof 
Campbell. — Was  that  question  put  to  the  Court  of  Adoi- 
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ralty  ?]     No.     [Lord  Campbell. — Then  it  ought  not  to      Jolt  5. 
be  made  in  the  Court  of  Appeal.     It  is  not  the  function  of  a  „  /j      ^.. 
Court  of  Appeal  to  decide  points  which  were  not  raised  in 
the  Court  below.]     This  argument  is  a  plea  in  bar  raised 
for  the  first  time.     If  not^  the  cases  cited  would  not  be  bind- 
ing upon  the  Court  of  Admiralty,  which  is  invested  with  a 
very  large  equity  jurisdiction.    The  important  question  is, 
what  was  the  true  contract  or  agreement?     They  assume 
that  it  was  properly  fulfilled ;  but  it  was  not  an  agreement 
merely  to  tow  the  vessel  up  to  the  Surrey  Dock,  at  their 
own  discretion  and  as  they  saw  fit ;   it  was  an  essential 
part  of  the  contract  that  they  should  tow  her  in  obedience  to 
the  directions  of  the  pilot  on  board  the  Christina.   They  did 
not  fulfil  this  contract^  because,  first,  they  did  not  promptly 
obey  the  orders  of  the  pilot  to  go  to  the  westward  of  theilf ary 
Clark;  secondly,  when  they  did  commence  obedience  to  the 
order,  they  did  not  persevere  ;  even  when  they  cast  off  the 
tow-rope,  they  might  have  towed  the  barque  to  the  west- 
ward.   We  are  blamed  for  dropping  our  anchor ;  this  was 
done  in  the  hope  of  stopping  the  vessel,  but  the  tide  drove 
her. 

Martin,  Q.C,  on  the  same  side. — Two  points  are  raised  ; 
one  of  law,  and  one  of  fact.  The  point  of  law  is,  whether  a 
tug,  hired  to  tow  a  vessel,  no  matter  how  gross  her  negli-- 
gence,  is  still  entitled  to  towage.  With  respect  to  the  ques- 
tion of  fact,  the  fallacy  on  the  other  side  is,  that  there  was 
a  right  course  and  a  wrong  course ;  whereas  the  tug  had 
only  to  obey  the  orders  of  the  pilot 

LoBD  Lanodale,  M.R. — ^This  is  a  suit  for  the  recovery  Jodomeht. 
of  the  sum  of  £8  for  a  towage  service  rendered  by  a  steam- 
tug,  named  the  Loss  o'  Gotvrie^  to  the  barque  Christina. 

This  is  the  first  case  in  which  the  Court  has  had  a  discus-      Point  of  law 

L  Bion  upon  a  point  of  law  of  considerable  importance,  namely,  ^ourrbdow '" 

'  whether,  admitting  that  there  had  been  misconduct  on  the 

/  |iart  of  the  master  of  the  steam-tug,  the  owner  could  still 

•proceed  for  the  recovery  of  the  towage  under  the  contract. 

[n  considering  the  judgment  of  the  Court  below,  we  are  of 

opinion  that  that  question  was  not  properly  raised  and  not 
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Jolt  5.       discussed  in  that  Court,  so  as  to  make  it  proper  for  us  to 

P^Jat     rirfto  ^^^®  ^^»  ^^  ^  entitle  the  party  to  put  the  point  to  as  here, 

'  sitting  as  a  Court  of  Appeal.    And  therefore,  upon  this 

ground,  we  are  of  opinion  that  we  must  lay  that  question 

not  to  be  put  out  of  our  consideration  :  we  express  no  opinion  upon  that 

to  a  Court  of  p^^  ^f  ^^  ^^g^^  y^til  the  question  is  brought  before  us  in  i 
Appeal* 

proper  manner. 

Now  it  is  said  that  there  was  no  misconduct  on  the  port 
of  the  steam-tug ;  that  it  did  the  towage,  and  fully  pe^ 
formed  what  it  engaged  to  perform,  and  consequently  thit 
the  owners  are  entitled  to  recover  the  sum  due  for  that  so^ 
vice.  Upon  this  there  is  a  considerable  conflict  of  evidence. 
The  foctt.  The  facts  appear  to  be  these :  The  tug  was  taking  the 

barque  up  the  river,  and  had  come  to  Limehouse  Reach,  t 
part  of  the  river  in  which  was  a  vessel,  called  the  Afarjf 
Clark,  near  a  tier  of  ships.  It  appears  that  the  Mary  Qari 
was  so  situated  that  a  passage  might  have  been  had  by  the 
eastward  or  the  westward  of  her.  The  master  of  the  tog 
was  proceeding  to  the  eastward ;  the  pilot  on  board  the 
barque  thought  fit  to  order  him  to  go  to  the  westward.  It 
was  some  time  after  the  order  was  given  before  it  wis 
obeyed,  and  it  is  a  matter  of  contest  between  the  parties, 
whether  the  order  was  heard  by  the  steam-tug  before  the 
time  when  it  was  ultimately  obeyed.  There  seems  very 
strong  reason  to  think  that  the  order  must  have  been  heard 
before  it  was  obeyed,  because  it  was  heard  before  that  time 
by  a  witness  who  was  placed  at  a  greater  distance  than  the 
tug  was  from  the  barque,  and  who  heard  the  call.  The 
master  of  the  steam-tug  says,  that,  as  soon  as  he  heard  the 
order,  it  was  instantly  obeyed  ;  that  he  passed  to  the  west- 
ward, but  as  it  was  impossible  for  the  barque  to  go  to  the 
westward,  he  cast  off  the  tow-rope,  and  that  he  acted  as  far 
as  he  could  in  obedience  to  the  orders  he  had  received.  Im- 
perfect obedience  is  disobedience,  and  the  question  is,  whe- 
ther such  disobedience  was  justifiable  under  the  circum- 
stances. It  has  been  argued,  as  a  justifying  circumstanofi 
that  if  he  had  not  cast  off  the  tow-rope,  the  vessel,  the  Chrii' 
1'nm,  would  have  been  dragged  by  the  Mary  Clark;  sdA 
that  is  a  circumstance  respecting  whicii  there  is  also  conflict- 
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ing  evidence.    It  is  stated  that  there  was  sufficient  room  for       July  5. 
the  barque  to  have  passed  to  the  westward  even  after  the  p^       ^  ^ 
time  when  the  tug  ceased  to  tow  ;  and  that  if  she  had  conti- 
nued to  tow  to  the  westward^  no  collision  would  have  hap- 
pened. 

Now  we  have  carefully  considered  the  evidence,  and  our  Conclusion, 
opinion  is  in  concurrence  with  the  judgment  of  the  Court 
below  ;  we  think  that  the  learned  Judge  of  that  Court  has 
come  to  a  correct  conclusion,  and  we  ought  not  to  differ 
from  him  and  reverse  his  judgment  unless  we  could  clearly 
come  to  a  contrary  conclusion.  But  so  far  from  coming  to  a 
contrary  conclusion^  we  consider  that  the  learned  Judge 
had  more  doubt  than,  in  our  opinion^  the  state  of  the  evi- 
dence warrants  ;  it  appears  to  us  more  clear  than  it  did  to 
the  learned  Judge,  that  his  conclusion  is  a  right  one. 

This  being  the  case,  we  must  affirm  his  judgment,  and     Judgment 
with  costs.  '®""*^' 

In  coming  to  this  conclusion,  we  cannot  help  expressing 
our  regret  that,  as  this  was  a  mere  question  of  fact,  the 
owners  of  the  steam-tug  should  have  put  themselves  to  so 
much  more  expense  by  this  appeal  than  their  claim  amounts 
to.* 

Proctors:—!^.  Clarhson,  for  the  Appellants;  GostUng,  for  the  Re- 
spondents. 


?9tgi)  Court  of  ^omtraltt;* 

July  12.  AtULCourtDay, 

H.  M.'s  Steamer  "  Birkenhkad." — Cause^  by  Act  on    Collision.— A 

Pe/i/iwi.— This  was  an  action  by  the  owners  of  the  late  brig  ^"pfJIJo'l^^; 

Horatio  against  her  Majesty's   steam-ship  Birkenhead,  to  the  rate  of  8 

recover  from  her  commander  the  loss  resulting  from  a  colli-  J^^^^  j^a'Ja^ 

non  between  them  off  the  Lizard,  on  the  15th  of  September ;  night,  descries, 

off  the  Lizard, 
the     light    of 
*  The  Committee  consisted  of  Lord  Lungdale  (M.R.),  Lord  Camp-  a  brig,    close- 
bell,  Sir  H.  Jenner  Fust,  and  the  Right  Hon.  T.  Pcmbcrton  Leigh.       hauled  on  the 
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July  12.     the  Lords  Commissioners  of  the  Admiralty  having  directed 

rTTTa       an  appearance  to  be  given  for  the  steamer.     The  Horatiot 

Birkenhead.    o£  239   tons,   laden   with  Indian   corn   and    wheat,  from 

d   tack  ^^^^*  ^^  ^®  Archipelago,  was  proceeding  from  Falmouth, 

sailing  at  the  where  she  had  called  for  orders,  to  Liverpool.     The  wind 

rate  of  3i  knots,  ^^g  blowinir  hard  from  the  W.,  with  a  good  deal  of  sea; 
and,  supposing    .         ,,°        ,,,  i,  ,•        ...» 

the    light    to  the  night  was  cloudy,  but  vessels  (as  stated  by  the  brig) 

proceed  from  a  qq^\^  be  seen  a  mile  and  a  half  disUnt  The  course  of  the 
ing  at  her  nets  brig  was  N.N.W.,  and  she  was  close-hauled  on  the  larboard 
(having  pass-  xg^cl^^  sailing  about  three  knots  and  a  half  an  hour.  Aboot 
large  fleet  of  ^  p*^m  two  lights  were  seen  from  a  vessel,  which  aflerwards 
such  boats),  proved  to  be  the  Birkenhead^  a  steamer  of  1^400  tons  bnr- 
helm.  to  avofd  <^®">  propelled  by  engines  of  560-hor8e  power  ;  the  brig 
the  nets,  and  descried  her  in  the  wind's  eye,  approaching  with  great 
thaMt"was  a  I'apidity.  A  lantern  was  shewn  three  feet  above  the  nil 
brig,     put    it  for  several   minutes,  but  the  steamer  kept  her  course.    A 

bMrd  'but*not  ^^""^  ^*^^^  ^^"  became  visible  (it  was  said),  from  the 
reversing  or  steamer  starboarding  her  helm.  The  steamer  continued  to 
erwnes^  and  ^^^^^"ce,  and  the  brig,  finding  a  collision  inevitable,  ported 
the     vessels    her  helm,  for  the  purpose  of  easing  the  blow  ;  but  before 

^oT-  -  Held'  ^'^^  ^°"^^^  ^^^^  ^^'  ^^®  collision  occurred,  and  the  brig  speedily 
that  the  steam-  sank.  In  defence  of  the  steamer,  it  was  pleaded  that  the 
ship  was  solely  ^^^g  ^^  y^^^  ^^y  ^^^^  Liverpool  to  Portsmouth  ;   that  her 

course  was  S.E.  ^  S. ;  that  her  watch  consisted  of  six 
persons,  two  of  whom  were  stationed  on  the  paddle-box ; 
but  it  was  admitted  that  there  was  no  look-out  forward,  in 
consequence  of  the  steamer  being  undermanned  by  vSaat' 
teen  men.  Her  speed  was  alleged  to  be  from  eight  to  nine 
knots  an  hour.  The  man  on  the  starboard  paddle-box  ^^ 
ported  a  light  on  the  starboard  bow,  which  was  supposed  to 
proceed  from  a  fishing-boat,  and  with  a  view  to  avoid  Uk 
nets,  the  helm  of  the  steamer  was  starboarded.  It  was, 
however,  soon  discovered  that  the  light  came  from  a  brigoo 
the  port  tack,  and  then  the  helm  was  put  hard  a-starboanl 
the  brig  being  hailed  to  do  the  same ;  instead  of  which  (as 
asserted  by  the  steamer),  it  was  ported^  the  brig  runniog 
into  her  stem  on.  The  steamer  alleged  that,  so  far  as  sbe 
was  concerned,  it  was  a  case  of  inevitable  accident,  arising 
from  the  darkness  of  the  night.     The  brig,  on  the  contraryi 
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charged  the  steamer  with  not  easing  her  engines  until  after      July  12. 
the  collision.  H M.S 

The  Court  was  assisted  by  Trinity  Masters.*  Birkekhead. 

Addams  and  Trviss,  Drs,,  for  the  brig;  Sir  J,  Dodson, 
Q.A.,  and  Phillimore,  Dr.^  Adm.  A.,  for  her  Majesty's  ship. 

Dr.  Lushington  (addressing  the  Trinity  Masters).  —  Summing  up. 
Although  I  am  of  opinion  that  there  is  no  nautical  question 
of  any  great  difficulty  on  the  present  occasion,  yet,  when  I 
consider  the  value  of  the  property  at  stake,  and  that  it  is  a 
proceeding  against  an  officer  in  command  of  one  of  her  Ma- 
jesty's vessels,  1  feel  anxious  to  omit  nothing  which  it  is 
incumbent  on  me  to  perform. 

What  is  the  general  principle  which  is  to  govern  our  de- 
cision in  this  case  ?  Precisely  the  same  as  if  this  officer 
were  in  the  mercantile  service.  There  may  be  some  cases 
in  which  an  exception  would  arise ;  but,  In  this  instance,  I 
lay  it  down  that  you  must  shut  your  eyes  to  the  fact  that 
this  gentleman  happens  to  be  an  officer  in  the  Navy,  and 
consider  it  simply  as  a  case  between  A.  B.  and  C.  D. 

1  briefly  draw  your  attention  to  some  of  the  leading  facts  The  facts. 
and  circumstances  of  the  case,  because  the  whole  turns 
on  a  narrow  hinge.  The  owners  of  the  Horatio  state,  in 
their  original  proceedings,  that  about  a  quarter  past  8  f.m.^  > 
on  the  15th  September,  she  was  off  the  Lizard  Light,  which 
bore  N.E.  by  £.,  distant  about  ten  miles ;  that  the  master 
left  the  brig  in  charge  of  the  mate  s  watch,  consisting  of  the 
mate  and  three  other  persons ;  that  the  wind  was  at  that 
time  W.,  and  that  the  brig  was  lying  about  N.N.W.,  close- 
hauled  to  the  wind  on  the  larboard  tack.  A  steamer  is 
descried  approaching  the  Horatio.  Nobody  can  doubt, 
under  these  circumstances,  the  one  vessel  being  on  the  lar- 
board tack,  close-hauled^  and  the  other  being  a  steamer, 
with  the  wind  free, — free,  indeed,  by  her  own  power,— it 
^as  the  duty  crfthe  latter  to  get  out  of  the  way.  Now,  let 
us  first  see  what  was  the  conduct  pursued  on  board  the 
.  Horatia.     Were  they  in  any  degree  negligent,  or  did  they 

*  Captain  Hayman  and  Captain  Pixley. 
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July  12.  omit  anything  proper  to  be  done  ?  They  descry  the  Birkeih 
~r~  head  at  a  considerable  distance  ;  they  iminediately  resort  to 
Birkenhead,  what  I  apprehend  was  a  proper  measure,  namely,  shewing 
a  lantern  three  feet  above  the  brig's  rail,  for  sevenl 
minutes^  first  over  the  weather  gangway  and  then  at  the 
weather  bow,  because  the  steamer  was  approaching  in  that 
direction.  It  appears  that  they  so  went  on  until  the  close  ap- 
proach of  the  other  vessel,  and  at  that  time  the  mate  called 
to  the  man  at  the  helm,  to  put  the  helm  hard  a-port,  which 
calling  brought  the  master  on  deck ;  at  the  same  time  they 
loudly  hailed  the  steamer  to  starboard  her  helm.  Whether 
the  act  of  the  Horatio,  in  putting  her  helm  to  port,  was  right 
or  wrong,  is  for  you  to  determine.  I  now  resort  to  the  state- 
ment of  those  who  defend  this  action.  That  statement  ii, 
''  That  about  8  p.m.  of  the  15th  of  September,  the  course  of 
HcM.'s  ship,  after  passing  the  Longships  Light,  was  altered 
to  S.£.  J  S,,  there  being  a  strong  breeze  from  the  W.,  with 
a  good  deal  of  sea,  and  the  night  very  dark,  though  not 
thick  ;  that  her  sails  had  been  taken  in,  and  her  main  and 
mizen  topmasts  struck,  since  half-past  6  o'clock,  and  shewai 
going  under  steam  only  at  the  rate  of  between  eight  and  nine 
knots  an  hour.'*  I  apprehend  that  is  a  fit  and  proper  rate 
for  a  vessel  of  this  kind,  and  safe  for  the  general  navigation 
of  the  sea,  considering  the  state  of  the  weather ;  because, 
though  during  the  day  she  might  go  twelve  or  fifteen 
knots,  at  night,  particularly  where  there  are  vessels  in  the 
neighbourhood,  it  might  be  dangerous  to  go  at  that  speed. 
But  I  do  not  think  that  the  question  turns  here  precisely 
on  the  speed,  or  the  darkness  of  the  night.  Thompson,  who 
was  on  the  starboard  paddle-box,  observes  a  light  on  the 
starboard  bow,  and  he  reports  it  immediately  to  the  officer 
of  the  watch,  who  went  to  the  paddle-box,  and  saw  the 
light.  They  were  both  of  opinion  that  the  light  so  ob- 
served was  that  of  a  fishing-boat  lying  at  her  nets.  Tbej 
had  previously  passed  through  a  large  fleet  of  fishing-boats^ 
and  they  went  to  the  leeward  to  avoid  the  nets. 
The  point  in  We  now  come  to  the  real  point  in  this  case,  and  let  of 
ques  ion.  consider  what  we  are  going  to  discuss*     It  is,  whetho*  the 

collision  arose  from  negligence,  want  of  skill,  or  want  of 
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idgment  on  the  part  of  those  on  board  the  Birkenhead?  Jolt  12. 
i^as  the  proper  precaution  taken,  circumstanced  as  they  njii's 
rere?  It  may  be  perfectly  true,  that  there  were  some  BvrkmJuad. 
grounds  to  apprehend,  as  they  had  passed  through  a  fleet  of 
isbing-boats,  that  this  h'ght  was  similar  to  those  they  had 
previously  seen  in  them,  and  consequently  that  they  might 
starboard  their  helm  and  pass  away  from  it  with  less  diffi- 
culty than  if  a  vessel  were  approaching  them.  I  do  not, 
therefore,  think  there  was  anything  irrational  in  their  being 
struck  with  the  notion  that  it  was  a  fishing- vessel ;  but 
mi^hi  they  not  have  said,  "  We  will  reverse  our  engines,  or 
case  them  ;  there  will  be  no  danger  in  it,  and  we  may  ascer- 
tain the  fact  with  certainty  ?  "  Or,  if  there  was  any  doubt, 
was  it  not  in  their  power  to  put  their  helm  to  starboard  or 
to  port?  And  considering  that  it  is  admitted  on  the  face  of 
the  proceedings  that  several  minutes  elapsed  between  the 
observance  of  the  light  and  the  collision,  they  might  have 
gone  on  one  side  or  the  other.  However,  what  they  do  is, 
to  put  the  helm  to  starboard^  and  then,  discovering  that 
there  is  a  vessel  on  the  port  tack,  to  put  it  hard  a-starboard. 
^e  concluding  averment  is  this — and  they  set  it  up  in 
evidence:  they  deny  that  the  collision  was  imputable  to  the 
Negligence  or  misconduct  of  those  on  board  her  Majesty's 
'hip,  or  was  owing  to  the  want  of  a  proper  look-out  on  board 
^^'j  but  the  nighty  they  say,  being  very  dark,  the  light  of 
the  brig,  when  first  seen,  was  mistaken  for  a  fishing- vessel 
Ethernets, — they  rely  upon  the  liability  to  mistake^ — that,  at 
"ie  time  when  the  light  was  discovered  to  be  that  of  a  brig,  it 
^aa  not  possible,  by  any  means,  to  avoid  the  collision  ;  and  it 
*  alleged  that  the  collision  is  to  be  attributed  to  unavoidable 
■ccident,  owing  to  the  darkness  of  the  night.  I  am  bound  to 
sll  you,  that  in  no  sense  of  the  word  can  I  attribute  it  to 
navoidable  accident,  when  I  see  that  it  might  have  been 
voided  by  the  means  I  have  pointed  out.  I  am  of  opinion 
tat  the  collision  arose  from  the  want  of  that  precaution 
?cessary  to  ascertain  whether  it  was  a  light  carried  by  a 
•ssel  at  anchor,  or  a  sailing-vessel.  I  think  if  proper  pre- 
ution  had  been  taken  to  ascertain  the  fact,  or  if  they  had 
tecl  upon  the  supposition  that  it  might  be  a  sailing-vessel, 
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and  so  have  gone  entirely  away,  the  collision  would  nol 
have  taken  place. 

Captain  Hayman. — My  brother  and  niyaelf  think  thit 
there  was  not  proper  precaution  taken.  Had  it  been  a  mer- 
chant-vessel coming  before  the  wind,  directly  that  she  sav 
another  vessel  ahead,  she  would  have  been  in  duty  boond 
to  port  her  helm  and  keep  clear;  but  the  Birkenhead haog 
a  steamer,  she  could  have  gone  on  the  one  side  or  the  other. 
We  sliould  say  that  her  Majesty's  vessel  was  to  blame. 

Per  Curiam.*-!  pronounce  for  the  damage. 

Proctors  :~F.  C/arkwn,  for  the  brig ;  W.  Towiuatd  ( Adn.  P.X  ^ 
her  Majesty's  steam- vessel 


AdiLCourtDcttf. 

Bottomry. — 
A  bond  given 
by  the  master 
of  a  ship,  the 
crew  of  which 
had  mutinied, 
and  placed  him 
in  confinement, 
and  which  was 
temporarily  ta- 
ken possession 
of  by  the  autho- 
rities in  Central 
America,  such 
bond  covering 
government 
dues  and  other 
charges  incur- 
red whilst  the 
master  was  out 
of  possession 
of  the  ship, 
and  for  which 
the  bondholder 
made  himself 
re5iponsibIe,  in 
order  to  release 
her,  and  which 
he  had  paid 
without  the  au- 
thority of  the 


July  14. 

The  "Gauntlet." — Cause,  hy  Act  on  Peiitwn^^'Kn 
was  a  cause  of  Bottomry  against  the  ship  and  freiglit,bf 
Mr.  James  Wilson  Jeifryes,  the  holder  of  a  bottomry-bonL 
The  Act,  on  the  part  of  the  bondholder,  alleged 

That,  in  1846,  the  vessel,  chartered  by  Messrs.  Balingall  td 
Co.,  of  Liverpool,  left  that  port,  with  a  general  cargo,  bound  lor 
Mazatlan, '  in  Mexico,  consigned  to  Mr.  F.  Cooke^  merchant,  d 
that  place ;  that,  in  order  to  her  being  furnished  with  the  oecM- 
sary  documents  to  enable  her  to  proceed  to  that  port,  the  brig  va 
in  the  first  instance  consigned  to  Messrs.  Klee,  Skinner,  and  Gi« 
of  Guatemala,  in  Central  America,  with  orders  to  her  DUlff 
(Kennedy)  to  put  in  at  Acajutla,  also  in  Central  Americ&t  Ihx 
to  await  such  documents ;  that  whilst  at  Acajutla,  the  master  M* 
cuted  the  bond  in  question,  on  the  19th  August,  1846,  for  £\fii, 
payable  on  the  brig's  arriving  at  Mazatlan  ;  that  on  her  mini 
there,  the  bond  was  put  in  suit  against  t^ne  brig,  and  a  decisii^ 
tained  for  her  sale,  but  before  it  could  be  executed,  the  ii^»tl»fnisi 
compelled  her  to  put  to  sea,  whereby  the  bondholder  loit  til 
effect  of  the  decree,  and  was  put  to  expense  (£230),  vhick  b 
claimed  to  add  to  the  principal  and  interest  of  the  bond. 

The  Answer  of  the  owners  alleged  that  the  master  was  (armAd 
with  letters  from  the  charterers  to  M.  Lenorelle,  a  merdifli ' 
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Soneonate  (the  agent  of  Klee,  Skinner,  and  Co.,  at  Guatemala),       July  14. 
who,  he  was  instructed,  would  furnish  him  with  funds ;  that  before  " 

the  brig's  arrival  at  Acajutla,  the  crew  mutinied,   confined  the 
master,  and  seized  the  ship's  papers ;  that  on  her  arrival  off  Aca-  master,  —  pro- 
jutla,  on  the  17th  July,  before  she  came  to  anchor,  P.  Louis  "n^Jv^ence  ^of 
Chappe,  master  of  the  brig  Fifteen,  belonging  to  Mr.  Jeffryes  (the  necessity,    the 
bondholder),  came  on  board,  and  held  communication  with  the  master     being 
mutineers,  who  told  him  the  master  was  a  violent  and  dangerous  ^^  credit 
Imsatic,  and  that  they  had  been  obliged  to  place  him  in  irons  for 
the  safety  of  their  lives ;  that  Chappe,  without  seeing  the  master, 
left  the  brig,  and  next  day  returned,  accompanied  by  the  Com- 
mandant of  the  port  and  a  party  of  soldiers,  who  took  the  master, 
with  the  whole  of  the  crew  (except  the  cook),  on  shore,  and  brought 
him  before  the  authorities,  to  whom  he  stated  the  facts  relating  to 
the  mutiny ;  that  when  the  master  was  so  removed  from  the  ship,  he 
was  met  by  Lenovelle,  who  declared  his  readiness  to  be  answer- 
able for  any  expenses  he  might  incur ;  that  the  master  remained 
in  close  confinement  for  five  days,  the  ship  being  in  possession  of 
a  military  guard,  during  which  five  days  the  master  wrote  to  the 
Commandant,  requesting  him  to  give  notice  that  he  would  not  be 
answerable  for  any  debts  the  crew  might  contract,  and  desiring  to 
be  delivered  up  to  the  British  authorities,  and  that  he  would  for- 
ward a  letter  from  him  to  the  British  Consul  at  Guatemala,  wherein 
be  requested  his  assistance^  there  being  no  British  consular  autho- 
rity at  Acajutla ;  that  the  guard  was  withdrawn,  but  the  Com- 
mandant informed  Kennedy  that  he  was  not  permitted  to  exercise 
any  authority  in  the  brig,  or  even  go  on  board  her,  except  under 
Biilitary  guard ;  that  the  crew  were  still  prisoners  on  shore,  a  guard 
of  soldiers  remaining  on  board  the  Gauntlet,  by  order  of  the  autho- 
ritiea ;  that  Kennedy  proceeded  to  the  house  of  Lenovelle,  at  Son« 
•onate,  where  he  remained  until  the  30th  July,  when  Thomas  Makin 
caUed  upon  him  there,  describing  himself  as  the  agent  of  Francis 
Cooke,  of  Mazatlan,  whence  he  had  come  in  order  to  meet  the 
\^^GmmtUiy  authorized  by  Cooke  to  take  charge  of  her  affairs  and 
iopply  the  master  with  money;  that  Makin  met  Jeffryes  between 
F.Onatema1a  and  Axajutla,  whom  he  informed  of  his  authority  and 
in  answer  to  which  Jeffryes  informed  him  that  he  was 
to  take  charge  of  the  Gauntlet,  and  should  not  permit  him 
i)  or  any  other  person  to  interfere  in  anything  concerning 
';  that  Makin  remonstrated  and  protested  against  such  in- 
»n«  and  nid  he  would  advance  any  money  that  might  be 
and  do  what  was  needful,  but  Jeffryes  persisted ;  that 
It  day,  the  master  proceeded  with  Makin  to  Acajutla,  where  he 
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July  14.  was  informed  by  the  Commandant  he  had  received  directions  from 
the  Governor  of  San  Salvador  to  reinstate  bioi  in  his  command  of 
the  vessel,  find  him  a  crew,  and  allow  her  to  proceed  on  her  vof* 
age ;  that  the  master  proceeded  on  board,  snd  prepared  for  depv* 
ture,  but  on  the  4th  August,  Jeffryes  arrived  at  Acajnila,  and 
represented  to  the  authorities  and  to  Kennedy  that  he  wis  fo^ 
mally  deputed  by  the  British  Consul  at  Guatemala  to  iufCiligMe 
officially  the  occurrences  on  board  the  Oamntlet ;  that  be  proceadid 
to  take  depositions  on  oath  from  the  master  and  crew  in  writtig, 
and  on  the  15th  August,  declared  that  the  master  was  freefiroD 
all  blame,  and  the  first  and  second  mates  and  carpenter  had  beet 
guilty  of  mutiny,  and  who  were  placed  in  confinement  by  \m 
(Jeifryes's)  order,  to  be  given  up  to  a  British  man-of-war,  the  rat 
of  the  crew  being  sent  on  board ;  that  Kennedy,  being  taken  iD, 
went  on  shore,  and  on  the  18tb  August,  when  he  began  to  reGonr, 
Jeffryes  presented  to  him  a  great  number  of  accounts  in  the  Spia- 
ish  language  (which  he  did  not  understand),  making  a  total  d 
Drs.7»324,  or  £1,615,  deuring  him  to  sign  them  as  correct;  tint 
the  master  sent  them  to  the  British  Consular  Agent  at  Masatfaa, 
who  forwarded  them  to  the  owners  of  the  Oauntlei  m  En^aad; 
that  the  master  denied  to  Jefirr}'e8  his  or  his  owners*  liabihly  fiv 
any  money  expended  without  his  authority,  and  applied  to  At 
Commandant,  who  informed  him  that,  until  he  signed  all  papH* 
which  might  be  presented  to  him  for  his  signature,  the  brig  shoidii 
not  leave  the  port;  whereupon  he  (Kennedy)  told  Jeffryes  he 
should  protest  against  the  whole  transaction,  and  then  signed 
such  accounts,  in  order  to  get  the  vessel  released  ;  that,  next  dif* 
Jeffryes  presented  to  him,  for  the  first  time,  the  bottomry-bond, 
and  required  him  to  sign  it ;  that  he  (the  master)  objected,  umI 
declared  he  should  protest  against  it,  but  Jeffryes  insisting,  sad 
repeating  that  the  vessel  should  not  sail  until  it  was  signed,  be 
ultimately  signed  it,  but  solely  by  reason  of  compulsion  tad 
restraint,  and  of  there  being  no  person  at  Acajutla  from  whom  he 
could  obtain  advice ;  that  the  brig  never  required  nor  received  nf 
repairs  or  stores  at  Acajutla ;  that  the  pretended  necessary  ex* 
penses  for  which  the  bond  was  required  consist  (as  appeared  by 
the  accounts)  of  money  alleged  to  be  due  to  Jeflfiyes  for  his  se^ 
vices,  and  to  Chappe  for  his  services  and  those  of  the  crew  of  tbs 
Fifteen,  and  of  charges  of  the  authorities,  port-charges,  bond 
of  the  crew,  and  similar  matters,  all  incurred  without  the  master*! 
authority  or  consent,  Jeffryes  having  been  often  told  by  Makia 
that  he  was  ready  and  willing  to  pay  the  port-charg^es  and  necet- 
sary  expenses,  and  to  free  the  vessel,  without  bottmnry,  bat  be 
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persisted  in  not  suffering  him  to  act,  and  by  his  influence  with  the       Jolt  14. 
authorities  he  retained  the  exclusive  control  over  the  brig  and  h6r      n^^niLd 
concerns ;  that  no  advertisement,  or  public  notice,  of  money  wanted 
on  bottomry,  was  given,  and  Makin  was  induced  to  sign  the  ac- 
counts by  the  threat  of  Jeffryes  that,  if  he  did  not,  he  would  sell 
the  cargo  of  the  vessel  and  pay  himself;  that,  on  the  21st  August, 
the  master  proceeded  with  the  brig  on  her  voyage  to  Mazatlan, 
Makin  taking  his  passage  in  her,  with  the  bond,  indorsed  to  him 
by  Jeffryes ;  that  she  arrived  there  on  the  20th  September,  and 
delivered  her  cargo ;  that  Makin,  or  some  one  acting  as  agent  of 
Jeffryes,  on  the  29th  September,  caused  the  Gauntlet  to  be  arrested 
in  the  port  of  Mazatlan  by  a  military  force,  and  proceeded  against 
her  on  the  bond  in  some  Mexican  Court  at  Mazatlan ;  that,  shortly 
after,  H.M.'s  brig- of- war  Frolic  arrived  at  the  port,  whereupon 
the  master  (Kennedy)  delivered  up  to  the  commander  the  muti- 
neers, and  stated  to  him  the  matters  before  mentioned,  and  re- 
quested his  advice  and  assistance,  in  consequence  of  which,  and 
of  the  influence  and  exertions  of  the  commander  and  the  British 
Consular  Agent  with  the  authorities  at  Mazatlan,  the  brig  was 
allowed  to  leave  the  port  (having  been  previously  warned  to  do  so 
by  an  American  sloop  blockading  the  port),  before  doing  which, 
the  master  noted  a  formal  protest  against  the  bond ;  that  he  sailed 
for  Valparaiso  on  the  14th  October,  and  arrived  there  on  the  2nd 
January,  1847,  when  he  extended  his  protest  against  the  bond,  and 
the  brig  arrived  at  Liverpool  on  the  17th  September ;  that  by  rea- 
son of  the  premises,  the  bond  is  void,  and  that  many  of  the  pre- 
tended charges  covered  by  it  were  fraudulent  and  illegal ;  that,  in 
October  last,  an  action  was  entered  in  this  Court  against  the 
Crountlet  in  £600  in  a  cause  of  salvage,  on  behalf  of  the  owners, 
maater,  and  crew  of  the  brig  Fifteen,  which  was  in  fact  entered  on 
behalf  of  Jefi&yes  and  Chappe,  and  the  services  alleged  were  those 
for  which  a  daim  had  been  made  at  AcajuUa  of  £1 ,126,  forming  part 
of  the  £1,615  covered  by  the  bond,  such  action  having  been  since 
discontinued. 

The  Reply,  on  the  part  of  the  bondholder,  alleged  that,  when  the 
brig  arrived  off  Acajutla,  Paul  Lafitte  Chappe,  the  master  of  the  Bri- 
tish brig  Fifteen,  belonging  to  Messrs.  Jefiiryes  and  Meek,  of  liver- 
|iodl,  then  at  anchor  in  the  bay,  went  off  to  her,  and  was  requested 
hf  the  mate  (who  represented  himself  to  be  the  master)  to  take 
cbarge  of  the  Oawntlet  and  bring  her  in,  which  he  did,  with  the 
tssistanee  of  his  boat's  crew ;  but  discovering,  whilst  bringing  her 
in,  that  there  had  been  a  mutiny  on  board  her,  he  gave  informa- 
tioa  to  the  authorities,  whereupon  the  Commandant  went  on  board 
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July  14.      the  vessel,  and  brought  the  master  and  crew  on  abore,  leanag  )m 
in  charge  of  the  mate  and  four  seamen  of  the  F^eem  and  ton 
soldiers ;  that  in  consequence  of  the  mutiny  and  of  the  non-prodw* 
tion  of  her  register,  the  brig  was  held  by  the  authoritiea  of  Salfidor 
(to  which  Acajutla  belongs)  to  be  a  piratical  vessel,  and  liable  to 
confiscation ;  that  Chappe  gave  information  to  the  British  Conid- 
General  in  Central  America  (who  was  resident  at  Gruatemala)  ef 
the  facts  by  letter,  on  receipt  of  which  he  interfered  offidallj,  hf 
writing  to  the  Government  of  Salvador,  and  directing  an  infetfi- 
gation,  empowering  Mr.  Jefiryes,  then  at  Guatemala,  to  assist  in  it, 
and  to  take  the  requisite  steps  for  the  release  of  the  vessd,  sad 
enabling  her  to  proceed  to  her  destination ;  that  Jefiryes  proceedfli 
to  Acajutla  (200  miles  distant),  touching  on  his  way  at  Sonsfnuto^ 
where  he  had  a  letter  from  Lenovelle,  the  agent  of  Klee,  SkioDer, 
and  Co.,  stating  that  he  had  been  advised  by  them  that  the  Englidi 
Consul  had  appointed  him  to  manage  the  concerns  of  the  bn^ 
and  thereby  confirming  such  appointment ;  that,  in  consequence  ef 
this  letter,  he  had  an  interview  with  Lenovelle,  who  strongly  urged 
him  to  undertake,  on  account  of  the  owners,  to  discharge  the  ex- 
penses incurred  by  the  brig's  detention,  but  he  refused,  snd  the 
payment  was  undertaken  for  by  Lenovelle  himself,  but  from  wlitdi 
undertaking  he  afterwards  withdrew,  as  signified  by  a  letter  re- 
ceived by  Jeflryes  on  his  arrival  at  Acajutla,  where,  previous  to  hii 
entering  upon  the  investigation,  it  was  intimated  to  him  by  the 
authorities,  that,  unless  he  undertook  for  the  payment  of  all  doei, 
charges,  and  expenses  already  incurred,  and  which  might  be  in- 
curred, about  the  brig,  they  would  sell  her ;  whereupon,  on  the 
repudiation  of  Lenovelle,  he,  with  the  full  knowledge  and  appronl 
of  Makin  (a  friend  of  Francis  Cooke,  the  consignee  of  the  hng 
and  cargo,  at  Mazatlan),  who  had  arrived  at  Acajutla,  contented, 
with  great  reluctance,  to  give  the  undertaking  required,  and  then 
proceeded  in  his  investigation,  and  reinstated  the  master  in  the 
command  of  the  brig,  acting  throughout  in  communication  with 
Makin,  who  never  informed  him  that  he  was  directed  by  Cookt  to 
take  charge  of  the  affairs  of  the  brig,  and  was  ready  to  supply  the 
master  with  money,  and  to  do  whatever  was  needful  in  that  behalf 
and  that  the  inducement  of  Jeffryes  to  make  himself  responsibls  to 
the  authorities  at  Acajutla  was  the  unwillingness  of  Mskia  and  all 
others  to  take  any  active  share  in  the  concerns  of  the  brig;  thit 
Kennedy,  the  master,  made  no  remonstrance  against  the  account^ 
nor  protested  against  signing  the  bond,  nor  denied  the  liability  of 
his  owners,  &c.,  and  that  the  master  could  have  resorted  for  adriee 
and  assistance  to  Makin  or  Lenovelle;  that  the  accounts  wen 
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signed  by  Kennedy  after  they  were  carefully  explained  to  him  by  Ji7lt  14. 
Jefiryes,  in  the  presence  of  Makin,  and  who  cautioned  him  not  to  ^  ! 
sign  any  of  the  documents  unless  he  perfectly  knew  their  meaning 
and  effect,  and  he  signed  them  all  without  any  objection ;  and  with 
respect  to  the  bond,  he  voluntarily  proposed  that  an  indorsement 
should  be  made  on  the  ship's  register  in  respect  thereto,  as  an 
additional  security  to  JefTryes,  and  he  had  full  knowledge  of  the 
expenditure  of  all  the  sums  charged  in  the  accounts,  which  were, 
prior  to  the  signing,  carefully  inspected  and  examined  by  Makin 
and  two  other  persons,  who  approved  of  the  same  as  correct  and 
of  the  charges  as  moderate,  and  signed  a  certificate  in  verification 
of  such  their  approval;  and  it  denied  that  Makin  signed  the 
accounts  by  reason  of  a  threat  from  Jeffryes  that  he  would  sell  the 
yessel,  and  denied  that  the  charges  and  expenses  for  which  the 
bond  was  given  were  incurred  without  necessity,  alleging  that, 
without  the  aid  of  Jeffryes,  the  brig  would  have  been  treated  as  a 
piratical  vessel,  and,  with  her  cargo,  have  been  condemned  by  the 
Salvador  Government. 

Addams  and  Robinson^  Drs.,  for  the  bondholder ;  Harding  June  6  8c  9. 
and  Bayford,  Drs,,  for  the  owners,  cited  the  "  Prince  qfSaxe 
Cobourg;"*  the  "  Hersey"^  and  the  '' Catherine.'' I 

Dr.  Lushington. — I  regret  to  say  that  it  will  be  impos-  July  14. 
sible  to  arrive  at  a  just  conclusion,  and  to  make  the  state-  J""^**""""* 
ment  of  facts  contained  in  the  various  proceedings  intelli- 
gible^ without  going  at  very  considerable  length  into  the 
circumstances  of  the  case.  But  before  I  proceed  to  state 
the  facts^  I  may  mention  that^  the  bond  being  admitted  to 
have  been  executed  by  the  master,  the  presumption,  on 
ordinary  principles,  is,  at  least  to  a  certain  extent,  in  favour 
of  its  validity ;  for  it  is  not  to  be  presumed  in  favour  of  the 
shipowner  that  his  agent  did  not  do  his  duty,  and  no  doubt 
but  thatj  to  grant  a  bottomry-bond  when  the  circumstances 
do  not  render  it  necessary,  is  a  breach  of  duty  in  the  master. 
The  general  objection  taken  to  this  bond  is,  that  there  was 
no  necessity  for  borrowing  the  money :  an  objection  which 

♦  3  Hagg.  A.  R.  387.    3  Moo.  P.  C.  C.  1. 
t  3  Hagg.  A.  R.  408.    3  Moo.  P.  C.  C.  79. 
t  5  Notes  of  Ca.  398. 
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July  14v      necessarily  involves  a  consideration  of  all  the  fmctB  of  the 
Oaunilet.      ^^^^>  ^"^  almost  equally,  upon  the  present  occasion,  an  cx»> 
mination  of  all  minor  questions. 
The  facts.  The  action  is  commenced  hy  Mr.  James  Wilson  Jeffrjeii 

who  describes  himself  as  a  merchant  of  Liverpool,  and  itii 
brought  against  the  ship  and  freight  (the  cargo  having  been 
disposed  of  otherwise),  and  he  alleges  himself  to  be  the  legal 
holder  of  the  bond  :  in  fact  he  was  the  person  to  whom  it 
was  granted.  The  history  of  the  vessel  is  shortly  this.  She 
was  originally  chartered  to  Messrs.  Ballingal  and  Co^  if 
Liverpool,  and  under  that  charter  she  proceeded,  in  the 
early  part  of  1846,  destined  to  Mazatlan,  in  Mexico.  The 
owners  of  the  vessel,  and  the  present  defendants  (substso- 
tially  speaking)  in  this  action,  are  Mr.  Isaac  Scott,  of  LiTe^ 
pool,  and  three  other  gentlemen,  of  Workington,  in  the 
county  of  Cumberland.  It  is  alleged,  and  the  fact  is  so»  thu 
she  was  consigned  at  Mazatlan  to  Mr.  Francis  Cooke;  tha^ 
in  order  to  obtain  the  necessary  documents,  it  was  requiiile 
to  go  to  Acajutla,  in  Central  America;  and,  for  this  pur-, 
pose,  she  was  first  consigned  to  Messrs.  Klee,  Skinner,  aui 
Co.,  of  Guatemala ;  and  at  Acajutla,  this  bond  was  granted 
by  Lumley  Kennedy,  the  master.  On  the  part  of  the 
owners,  it  is  said  that  Mr.  Cooke,  a  merchant  resident  at 
Mazatlan,  was  the  partner  or  agent  of  Ballingal  and  Co.; 
that  the  master  was  furnished  with  letters  from  them  to  a 
person  of  the  name  of  Lenovelle,  who  resided  at  Sonsonate^ 
which  is  about  twenty  miles  distant  from  Acajutla,  and  waa 
the  agent  of  a  firm  at  Guatemala  connected  with  the  cha^ 
terers ;  that  the  master  was  instructed  by  the  charteren 
that  Lenovelle  would  furnish  him  with  money  for  the  ship'i 
expenses  free  of  commission.  Now,  if  all  these  facts  be 
true,  it  would  certainly  appear  that  the  master  was  ade- 
quately  provided  against  all  ordinary  wants,  not  indeed  fay 
his  owners,  but  by  the  charterers,  in  virtue  of  an  agreemaift 
with  the  owners.  During  the  voyage,  the  crew  motiniecl, 
and  confined  the  master.  The  vessel  came  off  Acajutla  on 
the  17th  July,  1846,  the  master  being  still  in  confineneDt 
It  is  further  stated  that,  before  the  vesssl  came  to  anchoit 
Louis  Chappe,  master  of  the  brig  Fifteen y  owned  by  Mr. 


184a]  ADMIRALTY  COURT.  377 

JefiVyes^  boarded  her ;  and  now  commences  a  series  of  trans-      July  14. 
actions  which,  I  confess,  it  is  not  very  easy  to  unravel  satis-      o'vMUet 
faetorily.     But  my  duty  is  confined  at  present  to  the  ascer- 
taining two  points :  first,  whether  there  was  any  necessity 
for  bottomry  at  all ;  and,  secondly,  whether  there  was  any 
fVaud  in  the  procurement  of  the  bond. 

First,  then,  as  to  the  proceedings  of  Mr.  Chappe.    Whe- 
ther they  were  right  or  wrong,  they  do  not  directly  affect 
the  decision  of  this  case ;  for,  in  the  first  instance,  it  is  clear 
that  he  was  not  the  agent  of  Mr.  Jefiryes  in  virtue  of  any 
instructions  whatever.     He  was^  it  is  true,  the  master  of  his 
ship,  and  his  agent  for  all  purposes  connected  therewith ; 
but  all  he  did  with  regard  to  the  Gauntlet  was  not  within 
the  scope  of  his  ordinary  authority,  neither  was  he  acting, 
at  first,  under  the  order  of  Mr.  Jeffryes.     The  subsequent 
adoption  of  his  conduct  may  have  some  bearing,  but  the 
conduct  itself  cannot,  so  long  as  it  was  unauthorized.     It 
appears  to  me,  then,  useless  to  inquire  now,  and  for  the  pur- 
pose of  deciding  upon  the  validity  of  this  bond,  whether  the 
measures  of  Mr.  Chappe  were  altogether  right.     Suffice  it 
to  say  that,  in  consequence  of  Mr.  Chappe  coming  on  board 
the   Gauntletf   and   some  representations  he  made  to  the 
authorities  at  Acajutla,    the   commandant  of  that    place 
boarded  the  Gauntlet  with  a  military  force,  removed  Ken- 
nedy, the  master,  placed  him  in  temporary  confinement  on 
shore,   and  ultimately   released   him.      This  release  took 
place,  as  near  as  I  can  find,  about  the  20th  July,  and  during 
such  his  confinement,  it  is  alleged,  on  behalf  of  the  owners 
q(  the  vessel,  that  Lenovelle  met  Kennedy  on  the  beach, 
mod,  in  the  presence  of  the  commandant,  said  he  would  be 
answerable  for  any  expenses  Kennedy  might  incur.     Sup- 
pose this  observation  to  have  been  made,  to  what  extent  it 
1^  was  intended  to  go  is  certainly  not  clear,  nor  to  be  satisfac- 
I  tonly  collected  from  any  evidence   in   the  cause.     How 
p  Lenovelle  came  there,  why  he  did  not  interfere  to  obtain 
I  ^|br  Kennedy  the  possession  of  the  ship,  and  what  expenses 
t  ka  intended  to  guarantee,  all  these  facts  are  lefl  wholly  un- 
'  IKplained  by  the  evidence.     It  is  further  averred  that  Ken- 
^'  Ifcdy  wrote  to  the  commandant,  requiring  to  be  delivered 
[      vol*.  VI.  3  0 
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July  I'll,  upto  the  British  authorities  at  Acajutla;  but  British  aatho- 
Ga^udet  '*^'^  ®^  Acajutla  there  were  none;  and  Kennedy  ako 
desired  that  a  letter  he  enclosed  should  be  forwarded  to  die 
British  Consul  at  Guatemala.  It  appears  that  there  was  ftr 
Central  America  a  consul,  Mr.  Chatfield,  who  did  interfm 
Kennedy  himself,  his  ship  being  still  under  military  gviidi 
on  being  released,  goes  to  Sonsonate»  the  residence  of  Leuh 
velle,  and  there  he  remains  till  the  SOth  of  July. 

And  now  another  character  appears  upon  the  stage,  t 
Mr.  Thomas  Makin,  and  the  Act  on  Petition  alleges  that  be 
was  the  agent  of  Mr.  Francis  Cooke,  of  Mazatlan,  the  ooe- 
signee  of  the  cargo.  Then  follows  a  most  important  afcr* 
roent,  if  proved  by  the  evidence  to  be  true ;  namely,  tint 
he  (Makin)  was  come,  by  the  authority  of  Cooke,  to  tikt 
charge  of  the  Gauntlet,  and  to  advance  such  funds  as  migbt 
be  necessary. 

The  history  of  these  matters  now  becomes  more  oompli- 
cated,  for  it  is  further  stated  that  Makin  and  Jeffiryes  lad 
met  together ;  that  Makin  had  communicated  his  inteDtisM 
to  JefTryes,  to  the  effect  I  have  just  now  stated,  but  thattki 
latter  persisted  in  interfering  in  the  affairs  of  the  ship.  Od 
the  3 1st  July  the  master  proceeds  with  Makin  to  Aagutb 
and  was  put  in  possession  of  the  ship,  and,  according  to  tht 
statement,  began  to  make  preparations  for  his  departure  ts 
accomplish  the  end  in  view. 

Now  for  a  moment  let  me  stop,  and  consider  the  stste  ci 
things  then  existing — namely,  on  or  about  the  Srd  of  As* 
gust ;  what  expenses  had  been  incurred  (so  far  as  hitbcrts 
appears),  and  what  means  were  said  to  exist  for  defrayinf 
them.  There  would  necessarily  be  expenses  arising  fisa 
the  occupation  of  the  ship  by  the  military  guards  for  the 
Government  would  be  entitled  to  be  reimbursed  lor  dH 
expenses  arising  from  necessary  interference  with  a  sh^  ii 
possession  of  mutineers  ;  there  would  be  some  port  chai^ 
and  perhaps  some  small  amount  for  provisions.  Now,  whs 
was  ready  to  pay?  Was  Mr.  Lenovelle  or  Mr.  Makin? 
Of  course  I  must  direct  my  inquiry  presently  into  these  tws 
questions,  for  they  are  of  the  last  importance  to  the 
of  this  case. 
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Mr.  JeflTryes  being  authorized^  as  appears,  by  the  British  July  14. 
Consul,  Mr.  Chatfield,  comes  down  on  or  about  the  4th  n^^ieL 
August,  and  commences  an  investigation  into  the  facts 
attending  the  peculiar  circumstances  of  this  vessel  coming 
into  the  port  of  Acajutla,  the  master  in  confinement,  and 
the  mate  and  crew  in  possession  of  her.  But,  notwithstand- 
ing he  commences  this  inquiry,  the  military  guard  was  not 
withdrawn  from  the  ship,  but  remains  in  possession  of  her 
until  the  12th  of  the  month.  Mr.  Jeffryes's  examination 
continues  until  the  15th  ;  on  that  day,  Kennedy  is  taken  ill, 
and  so  is  Makin,  and  the  former  was  confined  until  the  18th 
August.  The  owners  then  represent  that  Jefiryes,  with 
the  assistance  of  the  commandant,  compelled  Kennedy  to 
sign  all  the  accounts  (which  accounts  are  exhibited  in  these  , 
proceedings),  in  order  to  enable  him  to  get  the  ship  re- 
leased ;  that,  on  the  19th  of  August,  his  signature  to  the 
bottomry-bond  was  extorted  under  similar  circumstances. 

Apart,  then,  from  all  consideration  of  the  items  of  which 
dieae  accounts  are  composed,  what  is  the  true  question  for 
tte "Court,  in  the  first  instance,  to  attempt  to  solve  ?  Simply 
thlsy  whether  the  master  had  the  means,  by  himself  or 
thrcNJgh  others^  of:  paying  the  necessary  disbursements,  for 
some  such,  however  small,  it  is  perfectly  clear  there  must 
have  been.  If  there  were  no  credit,  then  the  drcurostances 
rendered  the  taking  of  a  bottomry-bond  for  some  amount 
lawful  and  proper,  and  it  cannot  be  truly  said  that  any  ille- 
gal compulsion  could  be  practised  to  that  extent  on  the 
niaster»  under  the  circumstances  of  the  case. 

The  items  of  whidi  the  accounts  are  made  up  may,  no 
doobC,  be  very  important,  for  it  may  be  that,  from  the 
charges  made,  a  legitimate  inference  may  be  drawn  that  the 
vhole  bond  was  concocted  in  fraud.  However,  I  will  first 
ihliah  the  historical  part  of  the  transaction. 

The  ship  sails  for  Mazatlan,  Makin  goes  as  a  passenger  in 
haTy  and  they  arrive  there  about  the  20th  of  September. 
The  cargo  is  duly  delivered ;  Mr.  Francis  Cooke  refuses  to 
mf  the  £600  which,  according  to  the  charter,  was  to  be 
tifere  paid  on  account  of  freight.  On  the  29th  of  Sep- 
tember^  or  thereabouts,  the  vessel  is  arrested  by  Makin,  as 
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Jolt  14.      the  agent  of  Mr.  Jefiryes,  and  certain  proceedings  are  bid 

In  this  stage  of  the  proceedings,  another  question  has  beta 
discussed  ;  namely,  whether  Mr.  Jefiryes  incurred  an  ex- 
pense of  £230  in  endeavouring  to  make  the  ship  answer- 
able for  the  bond  at  Mazatlan.  However,  the  end  of  it  ii^ 
that  the  ship  is  eventually  released^  not  by  the  Court,  hot 
by  the  intervention  of  her  Majesty's  ship  Frolicy  and  finally 
comes  back  to  Liverpool ;  where  she  is  arrested  in  a  suit  cf 
salvage,  at  the  instance  of  Mr.  Chappe  and  the  crew  of  the 
Fjfteeti, 

Now,  in  looking  at  the  pleadings,  the  substance  of  Mr. 
Jeffryes's  Answer  may  be  very  briefly  stated  :  that  he  wu 
duly  authorized  to  interfere  by  Mr.  Chat6eld,  the  Britidi 
Consul ;  that  such  interference  was  necessary  to  prevent 
the  condemnation  of  the  ship  as  a  piratical  vessel ;  that  the 
accounts  are  just,  fair,  and  moderate,  duly  examined  aod 
certified  by  competent  persons,  voluntarily  signed  by  the 
master,  as  was  also  the  bond,  and  that  no  one  was  ready  t» 
discharge  the  necessary  expenses. 

Before  I  examine  the  evidence  as  to  contested  points,  let 
me  consider  what  are  the  admitted  facts  in  this  cause,  and 
what  are  the  proper  inferences  to  be  dra¥ni  from  sudi 
admitted  facts. 

The  first  important  fact  in  the  cause,  upon  which  all  psr- 
ties  are  agreed,  is  that,  when  the  ship  put  into  Acajntk, 
the  crew  were  in  a  state  of  mutiny,  and  the  master  was  di^ 
possessed  of  his  vessel,  the  crew  alleging  that  he  was  in  i 
state  of  lunacy.    That  some  proceedings  would  be  necessny 
for  the  investigation  of  such  a  state  of  things,  and  for  the 
purpose  of  putting  the  master  in  possession  seems  to  be  a 
inevitable  corollary  from  the  first  proposition,    Thatsone 
expenses  would  necessarily  arise  fVom  the  protection  of  the 
vessel,  and  restoring  the  roaster,  is,  I  thtnk^  equally  apps* 
rent;  that  whoever  incurred  such  expenses  tightfttUyMid 
properly,  provided  also  that  they  were  moderate  and  not 
exorbitant,  would  be  justly  entitled  to  claim  and  secure  re- 
payment, I  think  is  also  a  proposition  not  to  be  doabtedl 
It  further  appears  that  the  British  Government  was  in  iw 
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way  represented  at  Acajutla^  and  that  the  owners  of  the  ship  July  14. 
had  no  agent  or  correspondent  there.  Perhaps  they  relied  /jaioiAf 
upon  the  agent  and  correspondent  of  the  charterers^  and  con- 
sidered that  the  stipulations  contained  in  the  charterparty 
were  sufficient  for  the  protection  of  the  ship  in  all  contingen- 
cies. Be  this  as  it  may,  whether  the  owners  of  the  ship 
were  pradent  in  so  doing,  whether  they  may  or  may  not 
have  an  action  against  the  charterers  for  breach  of  covenant 
in  the  charterparty, — these  are  questions  dehors  the  present 
case,  and  which  can  in  no  way  affect  either  the  authorities 
at  Acajutla,  or  Mr.  Jeffryes,  if  he  was  duly  authorized  by 
the  British  Consul  to  interfere,  or,  indeed,  if  his  services,  or 
those  of  the  persons  in  his  employ,  became  indispensably 
requisite. 

Under  these  circumstances,  I  am  not  only  entitled,  but  First  founda- 
bound,  to  conclude,  that  some  necessary  expenses  would  be  ?^".  ®^  ***® 
incurred,  and,  if  so,  the  first  foundation  for  a  bottomry* 
bond  is  laid.  I  entertain  no  doubt  whatever,  that  if  they 
were  necessary,  whether  arising  from  the  mutiny  or  from 
the  acts  of  the  Government  at  Acajutla,  they  might  become 
proper  subjects  to  be  secured  by  a  bottomry-bond,  provided 
that  the  master  had  not  by  himself  or  others  the  means  of 
defraying  them. 

Now  all  this  long  history  (which  it  was  necessary  to  con- 
sider) brings  us  back  to  the  single  point — who  was  ready  to 
pay?  It  is  admitted  that  the  master  alone  had  neither 
funds  nor  credit,  and  the  question  is  still  further  narrowed 
—was  Lenovelle  or  Makin  ready  to  advance  the  money  ? 
lor  no  other  name  whatever  has  been  mentioned. 

First,  as  to  Mr.  Lenovelle :  the  only  satisfactory  evidence 
in  the  cause  as  to  him  is  to  be  found  in  his  letters,  for  the 
statement  of  the  master  alone  cannot,  even  if  it  were  more 
ditoect  to  the  question  than  it  is,  receive  implicit  credit. 
-The  first  letter  is  dated  <<  Sonsonate,  Srd  August,  1846,"  and 
Mdressed  to  Mr.  Jeffryes  :"— 

"Sir, — By  a  letter  which  I  have  received  from  Messrs.  Klce, 
Skimier,  and  Co.,  I  am  advised  that  the  English  Consul  has  com- 
dritteii  to  you  the  management  of  the  concerns  of  the  English  brig 
Bmmilei,  and  consequently  I  consider  that  you  are  empowered  to 
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July  li.      pay  all  the  charges  that  may  be  incurred  for  the  victoalliDg  of  Utt 

^""^         crew,  the  costs  of  the  proceedings  taken.  Sec,    For  my  part,  I  hate 

engaged  to  pay  the  tonnage  dues,  and  midntain  the  seamen  up  tD 

this  date«  who  were  detained  on  shore  by  order  of  the  commander 

of  the  port.    I  remain,  &c. 

V.  Lenovelle. 

So  that,  according  to  this  letter,  he  was  ready  to  be  re- 
sponsible for  what  he  there  specifies,  and  no  other  cbargei; 
throwing  upon  Mr.  Jeffryes  a  large  part  of  the  expensei. 
But  he  does  not  adhere  to  this,  for  next  day,  he  writes  ano- 
ther letter,  dated  the  <<  4th  August,  1846/'  to  Mr.  Jeffi7e% 
to  this  effect  :— 

Sir, — After  having  conferred  with  you  last  night  respecting  die 
charges  for  the  Gauntlet,  and  after  you  had  given  me  to  under- 
stand that  there  would  be  no  objection  whatever  to  the  payment  of 
them,  I  see  from  the  reply  made  by  the  English  Consul  to  Mesas. 
Klee,  Skinner,  and  Co.,  that  the  former  is  very  far  from  approviag 
of  said  charges,  since  he  supposed  them  to  be  covered  by  the  ton* 
nage  duty,  which  alone  belongs  to  the  Government,  and  thai  tbe| 
have  nothing  to  do  with  those  matters  which  do  not  relate  to  the 
revenue.  This  insecurity  has  obliged  me  to  address  myself  to  tbe 
Board  of  Customs,  and  to  the  commandant  of  your  port,  to  assure 
them  that  I  am  not  responsible  either  for  the  tonnage  duty  or  for 
the  charges  of  the  proceedings,  military  guard,  interpreters,  &Cn 
and  that  I  am  only  responsible  for  the  maintenance  of  the  seameo 
up  to  this  time. 

From  this  evidence  it  appears  to  me  quite  clear  thst 
Lenovelle  was  ready  to  be  responsible  for  the  maintenanoe 
of  the  seamen  from  the  middle  of  July  up  to  the  4th  of 
August,  but  no  further,  and  I  see  no  proof  whatever  thst 
Lenovelle  adopted  any  measures  even  for  that  purpoieb 
But  whether  he  did  or  did  not,  there  were  certain  other 
charges  to  be  provided  for ;  and  whether  they  were  lii0 
proper  subject  of  bottomry,  must  be  considered  when  I  kok 
at  the  items  of  which  the  bond  is  composed. 

With  respect  to  Mr.  Makin,  it  is  distinctly  averred  tint 
he  was  ready  to  pay  all  the  port-charges  and  necessary  ex* 
penses.  Of  course,  I  looked  very  anxiously  for  the  proo^ 
of  this,  for  if  it  were  established,  it  would  go  far  to  inva- 
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lidate  the  bond.  Mr.  Makin  is  in  this  country,  but  he  July  14. 
makes  no  affidavit  in  the  cause.  I  need  not  say  that  a  GamUleL 
drafl  affidavit,  not  sworn,'*'  can  never  he  received  as  evi- 
dence in  any  cause.  I  very  much  question  the  propriety  of 
bringing  in  this  draft  affidavit.  If  an  individual  is  desired  Draft  affidavit 
to  make  an  affidavit,  and  refuses,  it  is  quite  sufficient  for  ^^  Makin. 
those  who  apply  to  him  to  state  simply  the  fact,  and  it  is  not 
requisite  to  produce  the  draft  affidavit,  or  a  fair  copy  of  it ; 
not,  I  apprehend,  that  any  individual  cognizant  of  our  pro- 
ceedings here  would  for  a  moment  entertain  the  idea  that  the 
Court  could  be  impressed  in  the  slightest  degree  with  the 
contents  of  such  a  paper,  not  sworn ;  but  it  is  inconvenient 
fbr  the  purposes  of  justice  to  bring  such  a  document  before 
the  Court  at  all.  I  consider  the  affidavit  of  Mr.  Booker  as 
simply  accounting  for  the  non-production  of  an  affidavit 
from  Mr.  Makin.  I  may  observe  that  no  application  has 
been  made  to  the  Court  to  exercise  the  power  given  to  it 
by  Act  o£  Parliament  for  the  purpose  of  compelling  Mr. 
Makin  to  attend  and  be  examined.  I  consider  that  this 
power  was  conferred  upon  the  Court  for  the  very  purpose  of 
meeting  such  an  exigency  as  the  present;  but  unfortunately 
It  appears  that  the  clause  in  the  Act  of  Parliament  is  to  re- 
main a  dead  letter,  and  never  to  be  put  into  execution.  What 
is  the  affirmative  evidence?  The  only  affirmative  evidence 
I  can  find  is  this :  the  master  swears  that  Makin  told  him  he 
bad  told  Mr.  Jeffryes  that  he  was  willing  to  pay.  Now,  the 
roaster,  in  his  Protest,  made  at  Valparaiso,  gives  a  very  dif- 
fident account  of  this  part  of  the  transaction  ;  for  in  his 
IVotest  he  says :  **  Thereupon,  the  agents  for  the  charterers 
at  Sonsonate  having  refused  to  provide  the  said  costs  and 
foqitntes,  and  to  enable  the  ship  to  leave  and  depart  from 
'  Jtaijutla)  I,  actmg  to  the  best  of  my  judgment  and 
iMlity  for  the  interest  of  all  parties  concerned  in  the  ship 

her  cargo,  did,  under  the  extreme  necessity  of  the  case, 
tad  for  the  sole  and  necessary  purpose  of  enabling  the  ship 

her  cargo^  to  leave  and  depart  from  Acajutla,  and  to 


^  Copy  of  an  affidavit  prepared  for  Mr.  Makin,  bat  which  he  declined 
Ql'oiak^,  was  brougnt  in,  with  the  draft,  annexed  to  an  affidavit,  by  the 
Solicitor  to  the  owners. 
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Jdlt  li.      proceed  to  the  port  of  Mazatlan,  in  compliance  with  and 
Q     Z.      in  the  fulBlment  of  the  said  memorandum  of  charter,"  e»- 
cute  the  bond. 

I  think  it  is  abundantly  clear,  without  looking  at  the  con- 
tradicting evidence,  that  there  is  no  affirmative  evidence  of 
Mr.  Makin  being  prepared  to  discharge  any  of  these  liabi- 
lities at  all.  But  what  is  the  conduct  of  Mr.  Makin  ?  Whj, 
he  transforms  himself  into  the  agent  of  Mr.  Jeflryet,  and 
sues  upon  this  very  bond  at  Mazatlan.  Is  not  this  stroig 
evidence  against  his  having  proffered  his  own  peraonal  re- 
sponsibility for  the  outlay  ?  Is  it  not  even  evidence  that  be 
approved  of  the  bond,  and  all  the  proceedings  had  in  rdi- 
tion  thereto  ?  I  cannot,  therefore,  hesitate  in  coming  to 
the  conclusion  that  this  bond  is  not  avoided  by  any  readi- 
ness on  the  part  of  Makin  to  meet  the  necessary  diablIIS^ 
ments. 

But  it  was  contended  that  the  bond  was  procured  bf 
compulsion,  and  that  Mr.  Jefiryes  took  advantage  of  die 
distressed  and  helpless  condition  of  the  master^  and  fordier, 
that  the  expenses  were  incurred  without  and  against  bii 
consent.  Upon  tJiis  I  will  first  observe,  that  no  bottomj- 
bond,  if  the  master  be  an  honest  man,  is  a  purely  voluntafj 
transaction  :  it  is,  and  it  ought  to  be,  the  result  of  neceintj 
alone,  rendering  such  a  measure  indispensable.  The  true 
question,  therefore,  is,  what  sort  of  compulsion  was  exerdicd 
upon  the  master  ?  for  there  is  a  legitimate  as  well  u  aa 
illegitimate  compulsion. 

I  am  of  opinion  that  the  fact,  of  the  ship  coming  into 
Acajutla  in  possession  of  the  crew  in  a  state  of  mutiny,  jnt- 
tifled  the  Government  of  that  port  in  interfering,  sod  tbaC 
all  proper  costs  incurred  by  that  Government  with  relatkn 
to  the  ship  and  the  mutineers  were  just  charges  against  ber. 
I  also  think  that  Mr.  JeflTryes,  being  authorised  by  the  Bri- 
tish Consul,  was  justified  in  his  interference;  nay,  be  W 
authorized  by  the  British  Consul  on  the  application  of  tbi 
master  himself  to  the  Consul  for  assistance ;  and  I  think  tbtf 
all  proper  expenses  so  incurred  were  legal  charges  agaiHt 
the  ship ;  and  a  similar  observation  will  apply  to  any  serviee 
rendered  by  Mr.  Chappe  and  the  crew  of  the  Fifteen,  ft 
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seems  to  me  perfectly  clear  that  there  was  no  fund  out  of  July  14; 
which  these  charges  could  be  defrayed,  and  it  was  not  to  be 
reasonably  expected  that  either  the  Government  of  Acajutla 
or  Mr.  Jefiryes  would  allow  the  ship  to  depart  until  such 
charges  were  paid,  especially  as  the  agent  of  the  charterers 
disclaimed  all  responsibility.  The  Government  had  a  right, 
and  Mr.  Jeffryes  had  a  right,  to  detain  the  vessel  until  such 
charges  were  satisfied.  No  doubt  the  detention  operated  as 
a  compulsion  on  the  master ;  but  it  was  a  legal  compulsion, 
inducing  him  to  choose  signing  the  bond,  instead  of  leaving 
the  ship  and  cargo  under  detention^  or  perhaps  liable  to  be 
sold. 

It  is  fitting  I  should  notice  an  argument  which  was  pro* 
perly  pressed  upon  the  Court,  namely,  that  there  was  no 
proof  of  an  original  bottomry  transaction,  or  of  borrowing 
on  bottomry.  It  is  very  true  that  a  master  cannot  convert  a 
personal  security  into  a  bottomry  transaction,  but  it  is  not 
true  that>  where  a  person  furnishes  goods,  or  does  work^ 
lor  the  absolute  necessities  of  a  ship,  he  is  not  entitled  to 
cfetain  her,  or  obtain  possession  of  her,  till  he  procures  ade- 
quate security  in  the  shape  of  a  bottomry-bond.  The  gene- 
ral principle  is  quite  true,  that  where  work  has  been  done 
or  money  borrowed,  in  the  first  instance,  upon  personal  re- 
sponsibility, the  party  doing  the  work  or  lending  the  money 
upon  personal  security  cannot  afterwards  cover  himself  by  a 
bottomry-bond.  But  what  is  the  fact  here  ?  The  expenses 
here  were  incurred  when  the  master  was  out  of  possession 
of  the  ship,  and  when  he  was  incompetent  to  take  charge  of 
her,  or  do  anything  else. 

I  am  now  arrived  at  the  consideration,  whether  excessive     Excessive 
^'  diarges  can  invalidate  this  bond.     Certainly,  there  may  be  <^l*^^^* 
^  ^CMce  where  the  nature  and   extreme   exorbitancy  of  the 
Bp  diai^es  would  afford  proof  of  fraud  strong  enough  to  induce 
&*  die  Court  to  pronounce  against  a  bond,  as  wholly  concocted 

fla  fraud.     But  in  this  case  I  should  not  be  justified  upon 
cither  pointy— -the  nature  of  the  charges,  or  their  exor- 
^  hitancy.     So  far  as  concerns  the  nature  of  these  charges, 
'  1  «ee  nothing  improper, — there  is  nothing,  jtrimd  facie  at 
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least,  which  might  not,  under  circumstances,  be  l^timatelj 
included  in  a  bottomry-bond,  and  be  the  subject  of  a  boU 
tomry-bond.  Then,  as  to  their  exorbitancy :  in  all  adi> 
nary  cases,  the  Court  is  exceedingly  reluctant  to  take  npoo 
itself  to  decide  on  such  points  without  the  assistance  of  the 
Registrar  and  Merchants,  which  is  undoubtedly  the  proper 
tribunal  to  investigate  and  decide,  in  the  first  instancci  npoi 
such  charges.  I  see  no  sufficient  reason  in  this  case  to  indiiee 
me  to  consider  this  an  exception,  or  to  deviate  from  the 
ordinary  course.  It  may  be  true  that,  as  to  the  bulk  of  thoe 
charges,  Mr.  Jeffryes  is  not  only  the  creditor  to  require  pqr^ 
ment,  but  himself  the  judge,  in  the  first  instance,  of  the 
amount  due  for  the  services  of  himself,  of  his  master,  and 
of  his  ship,  the  Fifteen;  but  the  effect  of  this  ctrcumstaoce 
is  only  to  render  it  more  expedient  that  an  investigatiflB 
should  take  place,  not  to  induce  the  Court  to  determine  on 
the  charges  without  a  reference. 

It  is  alleged,  in  the  Act  on  Petition,  that  this  money,  if 
advanced  on  bottomry,  was  so  advanced  without  any  pi^ 
vious  advertisements.  Supposing  the  fact  to  be  so,  and  tfatf 
there  were  no  circumstances  to  account  for  the  absence  rf 
such  advertisements  (and  I  am  not  entitled  to  suppose  lo^ 
considering  the  place  where  the  vessel  was  lying),  it  csmiot 
be  contended  that  this  defect,  per  «e,  would  invalidate  the 
bond.  It  may  be  true  that  all  these  matters  may  have  ben 
done  without  the  consent  and  concurrence  of  the  master; 
but  such  a  circumstance  is  by  no  means  novel  in  these  traof- 
actions,  even  assuming  it  to  be  an  ingredient  in  the  case* 
It  occurs,  for  instance,  when  a  bottomry-bond  is  given  to 
cover  salvage,  or  for  exorbitant  port- charges,  or  any  chai|[et 
against  which  a  master  does  protest,  or  is  justly  entided  te 
protest,  incurred  in  a  foreign  port.  The  master  might  be 
no  party  to  some  of  the  expenses ;  they  were  produced  bj 
peculiar  circumstances.  I  am  of  opinion  that,  in  truth  and 
in  fact,  when  the  expenses  commenced,  the  master  had  no 
consent  to  give,  for,  whether  rightly  or  wrongly,  he  was  oat 
of  possession  of  the  ship.  He  could  not  assent  to  the  acts 
dune  by  Mr.  Chappe,  or  those  done  by  the  Government* 
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The  necessity  of  the  case  justified  Mn  Chappe,  and  the  Go-  Jult  14. 
vemment  at  Acajutia,  in  acting  as  they  did,  and  also  justi-  Gauntlet 
fied  the  interference  of  Mr.  Jeffryes. 

Under  all  these  circumstances,  I  think  I  am  bound  to 
pronounce  for  the  validity  of  this  bond ;  but  I  shall  refer 
the  accounts  to  the  Registrar  and  Merchants  to  report 
thereon.  In  making  this  reference,  I  think  it  right  to  add, 
that  I  do  not  propose  to  refer  any  question  of  salvage,  or  in 
the  nature  of  salvage,  but  simply  what  is  a  proper  recom- 
pense pro  opere  ei  labore,  upon  due  consideration  of  all  the 
circumstances  of  the  case. 

With  regard  to  the  sum  of  £230,  said  to  be  costs  incurred 
at  Mazatlan,  I  am  of  opinion  that  I  cannot  entertain  such  a 
claim ;  they  are  not  covered  by  the  bottomry -bond,  and 
cannot  be  considered  to  have  been  incurred  within  my  juris- 
diction, but  were  incurred  within  a  foreign  jurisdiction, 
and  I  have  no  authority  to  act  in  that  matter  at  all. 

I  think  that  the  owners  can  have  no  ground  to  consider 
themselves  aggrieved  if  they  have  to  pay  only  those  charges 
which  are  just  and  moderate;  for  the  contingencies  which 
gave  rise  to  the  incurring  such  expenses  were  either  the 
conduct  of  their  own  master  or  their  crew,  of  which  all 
owners  of  ships  must  be  content  to  bear  the  risk ;  or  they 
must  have  arisen  from  non-performance  of  the  covenants 
of  the  charter-party,  for  which  breach  of  the  charter-party 
they  have  a  remedy  elsewhere ;  or  because  the  owners  did 
not  think  fit  to  supply  the  master  with  adequate  credit 
abroad, — a  risk  they  were  entitled  to  run,  if  they  thought 
fit  to  do  so,  but  of  which,  if  they  chose  to  run  it,  they  must 
bear  the  consequences. 

For  these  reasons,  I  pronounce  for  the  bond,  and  refer      Bond    pro- 
the  amount ;  and  I  reserve  the  question  of  costs.  nounc 

Proctors : — Toller,  for  the  bondliolder ;  SmaU,  for  the  owners. 
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A  will,  writ-      Warino  «•  Warino. — Appeal. — Cat»e— — This  was  « 

ten  in  1834  by  appeal  from  a  sentence  of  the  Prerogative  Court  of  Canlfr^ 

a  widow,  with-    '  *  ,  "  , 

out  children,  a  bury^*  pronouncing  against  the  validity  of  certain  pspef% 

person  origin-  propounded  as  a  will  and  codicil  of  Mrs.  Sarah  Gibeon, 

ttily   eccentric 

in    after  •  life '  widow,  on  the  ground  of  her  insanity. 

developing  de-  The  case  was  argued  at  considerable  length  by  Sir  F.  Kdbf, 
found  by  Inqui-  Q-^-*  ^^^  Addams^  Dr.,  for  the  Appellant;  Sir  J.Dodtm, 

sition     insane  Q.  A.,  and  Sir  F.  Theiiger,  Q.  C,  for  the  Respondent,  were 

from  1838,  con-  u        i 

ferring  a  large  "^^  heard, 
benefit  upon  a 

\vill"^not  be!  LoRD  Brouoham. — This  is  an  appeal  from  the  senteoee 
traying  on  the  of  the  Prerogative  Court,  refusing  probate  to  the  will  fd 
oT^iMMiity)!'*  Sarah  Gibson,  published,  or  purporting  to  be  published,  m 
pronounced      the  Ist  of  March,  1834.      The  refusal  was  grounded  od  the 

sentence  ofThe  *®'''**''^*  being  of  unsound  mind  when  the  will  was  made 

Court     below  and  published.     There  is  appended  to  the  will  a  clauierf 

eing  affirmed,  attestation,  but  no  witnesses'  names  are  subscribed ;  benet 

—   i!«xpo5ition  ,  #        — » 

of    the    doc-  according  to  the  undoubted  and  unquestioned  law  of  the 

trine   of  legal  Ecclesiastical  Courts,  this  would  have  rendered  the  instis- 

monomania. 

JuDQMENT.       ment  an  unfinished  will,  unless  subsequent  acts  recognised  k 

and  confirmed  it  as  a  completed  instrument ;  and  a  codic^ 

as  is  proved  by  circumstances^  bearing  date  some  time  is  «r 

af\er  1836,  might  have  been  relied  on  as  having  this  tSedd 

had  the  testatrix  at  that  time  been  possessed  of  her  facilities 

which  she  was  in  a  considerably  less  degree  than  in  Mankb 

1834.     This  issue,  however,  though  clearly  raised  od  the 

pleadings,  was  not  disposed  of  by  the  Court  bdow,  the 

learned  Judge  having  deemed  the  evidence  of  unsouDdaefi 

as  early  as  March,  1834,  sufficient  to  authorise  him  in  V$ 

refusal  to  admit  the  will  to  probate.     It  becomes  neoesfliji 

therefore,  at  least  it  is  convenient,  that  we  should  direct  «r 

attention  in  the  first  instance  to  an   examination  of  tk 

grounds  upon  which  he  comes  to  this  conclusion, — s  ooR- 


«  n, 
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elusion  in  which  we  have  so  fully  agreed  that  we  did  not      July  17. 
think  it  necessary  to  call  upon  the  Respondent  for  an  answer     nr""^ 
to  the  case  made  by  the  Appellant  Waring, 

The  principles  which  must  govern  a  case  6f  this  descrip-  Principles, 
tion  are  sufficiently  clear,  and  they  may  be  regarded  as  well 
settled  by  the  current  of  former  decisions.    Indeed^  they 
flow  easily  from  considering  the  nature  of  the  inquiry  in 
which  such  cases  engage  us. 

The  question  being,  whether  the  will  was  made  by  a     Doctrine  of 

person  of  sound  mind  or  not,  our  inquiry,  of  course,  is,  monomania. 

whether  or  not  the  party  possessed  his  faculties^  and  pos* 

aessed  them  in  a  healthy  state.    His  mental  powers  may  be 

still  subsisting ;  no  disease  may  have  taken  them  away,  and 

yet  tliey  may  have  been  affected  with  disease,  and  thus  may 

not  have  entitled  their  possessor  to  the  appellation  of  a  per* 

2     son  whose  mind  was  sound.     Again, .  the  disease  affecting 

them  may  have  been  more  or  less  general ;  it  may  have  ex- 

^    tended  over  a  greater  or  a  less  portion  of  the  understand- 

^-'    iiig,  or  rather  we  ought  to  say  that  it  may  have  aflTected 

^    more,  or  it  may  have  affected  fewer,  of  the  mental  facul- 

^    lies.     For  we  must  keep  always  in  view  that  which  the 

inaccuracy  of  ordinary  language  inclines  us  to  forget,  that 

a^   the  mind  is  one  and  indivisible ;  that,  when  we  speak  of  its 

■..   idifferent  powers  or  faculties,— -as  memory,  imagination,  con- 

?  «cioaaness,-^we  speak  metaphorically,  likening  the  mind  to 

J   ifae  body,  as  if  it  had  members  or  compartments ;  whereas, 

f    in  all  accuracy  of  speech,  we  mean  to  speak  of  the  mind 

varioudy,  i.e.  remembering,  fancying,  reflecting,  the 

mind  in  all  these  operations  being  the  agent.    We, 

.^lerefcyre,  cannot  in  any  correctness  of  language  speak  of 

r  "^geoenl  or  partial  insanity ;  but  we  may  most  accurately 

V  licnlr  of  the  mind  exerting  itself  in  consciousness  without 

(r^flioiid  or  imperfection,  but  being  morbid  when  it  fancies;  and 

its  owner  may  have  a  diseased  imagination,  or  the  imagi- 

may  not  be  diseased  and  yet  the  memory  may  be  im- 

and  its  owner  be  said  to  have  lost  his  memory.    In 

cases,  we  do  not  mean  that  the  mind  has  one  faculty, 

M  consciousness,  sound,  while  another,  as  memory  or  ima- 

gkation,  is  diseased;  but  that  the  mind  is  sound  when 
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JuLT  17.      reflecting  on  its  own  operations,  and  diseased  when  eicr- 
Wttrina  V      <^^s^i^S  ^^^  combination  termed  imagining,   or  casting  the 
Waring.      retrospect,  called  recollecting. 

This  view  of  the  subject,  though  apparently  simple  and 
almost  too  unquestionable  to  require  or  even  to  joitifj  a 
formal  statement,  is  of  considerable  importance  when  we 
come  to  examine  cases  of  what  are  called,  incorrectlj,  pir- 
tial  insanity,  which  would  be  better  described  by  the  phnv 
insanity,  or  unsoundness,  always  existing,  but  only  ooa- 
sionally  manifest.     Nothing  is  more  certain  than  the  exist- 
ence of  mental  disease  of  this  description ;  nay,  by  fiu*  the 
greater  number  of  morbid  cases  belong  to  this  class.    They 
have  acquired  a  name ;  the  disease  is  called  familiarly,  ai 
well  as  by  physicians,  moncfmania,  on  the  supposition  of  iti 
being  confined,  which  it  rarely  is,  to  a  single  faculty  or 
exercise  of  the  mind :  a  person  shall  be  of  sound  mind,  to  aB 
appearance,  upon  all  subjects  save  one  or  two,  and  on  these 
he  shall  be  subject  to  delusions,  mistaking  for  realities  die 
suggestions  of  his  imagination.    The  disease  here  is  said  to 
be  in  the  imagination ;  that  is,  the   patient's  mind  is  mor- 
bid or  unsound  when  it  imagines,  healthy  and  sound  wha 
it  remembers.     Nay,  he  may  be  of  unsound  mind  when  his 
imagination  is  einployed  on  some  subjects^  in  making  some 
combinations,  and  sound  when  making  others,  or  nuJdiig 
one  single  kind  of  combination.    Thus,  he  may  not  bdiefe 
all  his  fancies  to  be  realities,  but  only  some  or  one.    Of  lodb 
a  person  we  usually  predicate  that  he  is  of  unsound  miaJ 
only  upon  certain  points.     I  have  qualified  the  propodtioD 
thus  on  purpose,  because,  if  the  being  or  essence  whidi  we 
term  the  mind  is  unsound  on  one  subject,  provided  thit 
unsoundness  is  at  all  times  existing  upon  that  subject,  it  is 
quite  erroneous  to  suppose  such  a  mind  really  sound  flO 
other  subjects.     It  is  only  sound  in  appearance,  for  if  tiie 
subject  of  the  delusion  be  presented  to  it,  the  unsonndnetfi 
which  is  manifested  by  believing  in  the  suggestions  of  fancj 
as  if  they  were  realities,  would  break  out ;  consequcntlji 
it  is  as  absurd  to  speak  of  this  as  a  really  sound  mind,  t 
mind  sound  when  the  subject  of  the  delusion  is  not  p>e- 
sented,  as  it  would  be  to  say  that  a  person  had  not  the  gout 
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bcicause,  his  attention  being  diverted  from  the  pain  by  some      July  17. 
more  powerful  sensation  by  which  the  person  waa  affected,      ^"^^ 
he  for  the  moment  was  unconscious  of  his  visitation.  Wcavng, 

It  follows  from  hence  that  no  confidence  can  be  placed  in 
the  acts^  or  in  any  act,  of  a  diseased  mind,  however  appa- 
rently rational  that  act  may  appear  to  be,  or  may  in  reality 
be.    The  act  in  question  may  be  exactly  such  as  a  person 
without  mental  infirmity  might  well  do ;  but  there  is  this 
difference  between  the  two  cases:   the  person  uniformly 
and  always  of  sound  mind  could  not  at  the  moment  of  the 
act  done  be  the  prey  of  morbid  delusion,  whatever  subject 
was  presented  to  his  mind ;  whereas  the  person  called  par- 
tially insane^  that  is  to  say,  sometimes  appearing  to  be  of 
sound,  sometimes  of  unsound  mind,  would  inevitably  show 
his  subjection  to  the  disease  the  instant  its  topic  waa  sug- 
gested.   Therefore,  we  can  with  perfect  confidence  rely  on 
the  act  done  by  the  former,  because  we  are  sure  that  no 
lurking  insanity,  no  particular^  or  partial,  or  occasional  de- 
lusion^  does  mingle  itself  with  the  person's  act,  and  mate- 
rially affect  it ;  but  we  never  can  rely  on  the  act,  however 
rational  in  appearance,  done  by  the  latter,  because  we  have 
no  security  that  the  lurking  delusion,  the  real  unsoundness, 
does  not  mingle  itself  with,  or  occasion  the  act.     We  are 
wrong  in  speaking  of  partial  unsoundness ;  we  are  less  in- 
correct in  speaking  of  occasional  unsoundness ;  we  should 
say  that  the  unsoundness  always  exists,  but  it  requires  a 
Teference  to  the  peculiar  topic,  else  it  lurks  and  appears  not; 
but  the  malady  is  there,   and  as  the  mind  is  one  and  the* 
same,  it  is  really  diseased  while  apparently  sound,  and  really 
Ha  acta,  whatever  appearance  they  may  put  on,  are  only  the 
acta  of  a  morbid  and  unsound  mind. 

Unless  this  reasoning  be  well  founded,  we  cannot  account 
ibr  the  unanimity  with  which  men  have  always  agreed  in 
y^^ding  as  the  acts  of  an  insane  mind  those  acts,  to  all 
appearance  rational,  which  a  person  does  who  labours  under 
delusions  of  a  plainly  extravagant  nature,  though  there  is 
nothing  in  the  act  done,  and  nothing  in  the  conduct  of  the 
MTty  while  doing  it,  at  all  connected  with  the  morbid  fan- 
jciak  If  these  fancies  only  affect  the  party  now  and  then ;  if 
fbr  some  months  he  is  free  from  them,  labouring  under 
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July  17.  them  at  other  times,  then  his  acts,  apparently  ratimal, 
WaruiQ  y  ^^uld  not  be  regarded  as  those  of  a  person  mentally  dii* 
Warmg,  eased ;  but  if  we  were  convinced  that,  at  the  time  of  ddiif 
the  acts,  the  delusion  continued,  and  was  only  latent,  bj 
reason  of  the  mind  not  having  been  pointed  to  its  subjecli 
and  would  have  instantly  shown  itself  had  that  subject  beet 
presented,  then  the  act  is  at  once  regarded  as  that  oft 
madman.  Thus  there  have  been  many  casei  of  poiooi 
labouring  under  the  delusion  that  they  were  other  tfau 
themselves  :  some  have  believed  themselves  deceased  empe^ 
rors  or  conquerors,  others  supernatural  beings.  Suppose onc^ 
who  believed  himself  the  Emperor  of  Germany,  and  od  lO 
other  subjects  was  apparently  of  sound  mind,  did  any  ad 
requiring  mind,  memory,  and  understanding ;  suppose  he 
made  his  will,  and  either  did  not  sign  it  before  signing  wm 
required,  or,  if  he  did,  signed  with  his  own  name ;  bsk 
suppose  we  were  quite  convinced  that,  had  any  one  spokes 
of  the  Germanic  Diet,  or  proceeded  to  abuse  the  GemoD 
emperor,  the  testator's  delusion  would  at  once  break  forth; 
then  we  must  at  once  pronounce  the  will  void,  be  it  u  off* 
cious  and  as  rational  in  every  respect  as  any  dispontioD  d 
property  could  be.  Of  course,  as  no  one  could  propoanl 
such  a  will  with  any  hopes  of  probate,  if  it  happened  thit, 
while  making  it,  the  delusion  had  broken  out,  even  although 
the  instrument  bore  no  marks  of  its  existence  at  the  time  of 
its  concoction,  it  must  always  be  a  question  of  evidence,  o 
the  whole  facts  and  ciccumstances  of  the  case,  whether  or 
not  the  morbid  delusion  existed  at  the  time  of  the^ctas— 
that  is,  whether,  had  the  subject  of  it  been  presented,  die 
chord  been  struck,  there  would  have  arisen  the  insane  dii* 
cord  which  is  absent  to  all  outward  appearance  from  Ae 
chord  not  having  been  struck. 

The  principles  which  have  been  laid  down  do  not  st  iD 
differ  from  those  on  which  the  Courts  have  acted,  whidi 
text-w^riters  have  construed,  and  which  scientific  men,  both 
moralists  and  physicians,  have  approved.  In  the  well*kiio«i 
case  o£  Derv  v.  Clark f  reported  3  Addams^  97,  but  alio  r^ 
ported,  with  the  great  advantage  of  the  learned  Judge's  c«r- 
rections,  and  published  separately,  by  Dr.  Haggard,  we  fiui 
Sir  John  NichoU  stating  that  mere  eccentricity  is  notenoogh 
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I  constitute  mental  unsoundness,  nor  great  caprice  nor  vio-      Joxt  17. 
mce  of  temper ;  but  that  there  must  be  an  aberration  of     ^"I 
eason ;  and  he  adopts  a  definition  of  delusion  given  by  the        Warwg! 
earned  Counsel  in  the  causey  Dr.  Lushington  (now  a  mem- 
ber of  this  Court)^  deeming  it  well  described  by  the  expres- 
lion— that  it  is  a  belief  of  facts  which  no  rational  person 
vould  have  believed.     Perhaps,  in  a  strictly  logical  view, 
;his  definition  is  liable  to  one  exception, —or  at  least  ex- 
posed to  one  criticism, — that  it  gives  a  consequence  for  a  defi-* 
aitioD ;  and  it  may  be  more  strictly  accurate  to  term  delusion 
^e  belief  of  things  as  realities  which  exist  only  in  the  imag- 
ination of  the  patient.    The  frame  or  state  of  mind,  which 
indicates  his  incapacity  to  struggle  against  such  an  erro- 
neous belief,  is  an  unsound  frame  of  mind.     Sir  John  Ni- 
cfaoll  justly  adds,  that  such  delusions  are  generally  attended 
»ith  eccentricities,  of\en  with  violence,   very  often  with 
exaggerated  suspicions  and  jealousies.     Lord  Hale  lays  it 
^own  that  insanity  may  be  general,  or  it  may  be  partial. 
'^  There  is,"  says  he,  <<a  partial  insanity  of  mind,  and  there 
is  a  total  insanity  ;**  and  the  former,  he  says,  is  expressed  by 
^e  phrase  "  quoad  hoc  vel  illud  insanire"*     But  Sir  John 
^icholl  (and  Lord  Hale  does  not  differ)  speaks  of  partial 
insanity  as  only  that  which  is  occasionally  called  forth,  and 
not  that  which  only  exists  occasionally.     The  authority  of 
Wd  Hale  is  quite  consistent  with  the  position  that  the  dis- 
^^  is  always  present,  and  only  not  apparent  by  the  acci- 
dent of  the  proper  chord  not  having  been  struck  at  the 
^ine ;  and  Sir  John  Nicholl  more  expressly  says,  in  explain- 
ing what  he  means  by  "  occasional," — "  a  delusion  not  called 
wth  except  under  particular  circumstances."!     In  all  the 
i^ses^  there  are  delusions,  occasionally  manifested,  and  a  state 
^mind  incapable  of  mastering  them.     Dr.  Willis  t  clearly 
•tates  that  men  often  mistake  for  a  lucid  interval  the  mere 
bsence  of  the  subject  of  delusion  from  the  mind.     He  says, 
0  madman  can  be  said  to  have  recovered  his  reason  unless 
i  freely  and  voluntarily  confesses  his  delusion ;  to  which 
take  leave  to  add,  that  the  confession  or  admission  must 

•  1  P.  C.  c.  4, 8.  2.  t  Haggard's  Rep.  p.  6. 

t  Od  Mental  Derangement,  p.  151. 
vol*,  vr.  3  k 
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Juf.T  17.      be  not  only  fVeelj  and  voluntarily  made,  bat  made  withort 
„/T7"        any  design  at  the  time  of  pretending"  saiiitj  and  frefldoa 
Warvtff.      from  delusion,  according  to  the  known  or  suspected  Tievcf 
the  inquirer,  and  acting  a  part  accordingl  j.     There  ii  i 
noted  instance  of  the  power  sometimes  possessed  by  lanidei 
to  restrain,  for  the  moment  and  for  a  purpose,  their  imagi- 
nations and  conceal  their  delusions.    It  occurs  in  a  csk  tried 
at  Guildhnll,  by  Lord  Mansfield,  where  one  Wood,  vho 
had  indicted  Dr.  Munro  for  detaining  him  in  his  madbooiti 
was  able  completely  to  evade  all  questions  on  his  deluaooii 
though  some  time  before,  in  another  indictment,  tried  M 
Westminster,  he  had  readily  fallen  into  them  when  cn- 
mined.     The  defendant,  accordingly,  was  obliged  to  gifc 
evidence  at  Guildhall  of  what  had  passed  at  Westminsttr.* 
OnMtof  proof.      If  tliese  are  the  principles  upon  which  all  cases  of  tUi 
description  must  be  decided,  there  are  others  applicsble  ts 
nil  cases  whatever,  but  especially  to  such  as  rest  upoa  d^ 
cumstantial    evidence.      The  burden   of   the   proof  oftfli 
shifts  about  in  the  progress  of  the  cause,  according  ai  the 
successive  steps  of  the  inquiry,  by  leading  to  inferences  d^ 
cisive  until  rebutted,  cast  on  one  or  the  other  party  tk 
nec€^ssity  of  protecting  himself  from  the  consequenon  d 
such  inferences ;  nor  can  anything  be  less  profitable,  ai  i 
guide  to  our  ultimate  judgment,  than  the  assertioni  whick 
all  parties  are  so  ready  to  put  forward  in  their  behalf,  •ef^ 
rally,  that,  in  tlie  question  under  consideration,  the  proof  is 
upon  the  opposite  side.    Thus,  no  doubt,  he  who  proposodi 
a  latter  will  undertakes  to  satisfy  the  Court  of  Probate  thit 
the  testator  made  it,  and  was  of  sound  and  disposing  niixl; 
but  very  slight  proof  of  this,  where  the  yacium  is  regnltfr 
will  suffice,  and  they  who  impeach  the  instrument  oust 
produce  their  proofs,  should  the  party  actor — ^the  party  fvo- 
pounding-^choose  to  rest  satisfied,  afler  an  issue  tendered 
against  him,  witli  his  primd  Jacie  caae.    In  this  event,  the 
proof  has  shifted  to  the  impugner ;  but  his  case  may  easflj 
shift  it  back  again.    So  where  any  circumstances  of  gnn 
suspicion  arise,  at  the  outset  of  a  case,*— as  that  a  wifl  is 
shown  in  the  outset  to  have  been  made  and  published  in  a 

*  27  How.  St.Tr,  1316. 
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lunatic  asylum  (which  I  have  myself  known  to  have  hap-      July  17. 
ipened), — the  burden  of  proving,  and  very  satisfactorily      Wariaa  v 
proving,  the  testator's  sanity  would  be  so  clearly  on  the       Waring, 
propounding  party,  that  no  further  proof  would  be  required 
to  impugn  it.   In  the  present  case,  there  is  a  circumstance  of 
a  somewhat  similar  description.     It  is  not  denied  that,  some 
years  after  ihejactutnt  that  is  in   1841,  the  testatrix  was 
found  a  lunatic  by  Inquisition,  that  she  died  undoubtedly 
insane,  and  that  the  madness  was  found  by  the  Jury  to  go 
back  to  within  four  years  of  the  date  of  the  will.     This 
clearly  made  it  incumbent  on  the  party  propounding  to  show 
the  sanity  by  much  clearer  proof  than  would  have  been  re- 
quired had  no  such  disease  been  admitted  on  all  hands  to 
have  clouded  her  understanding  towards  the  close  of  her 
Ufe. 

But  it  is  also  to  be  observed,  that  insane  delusions  are      Application 
very  clearly  shown  to  have  taken  possession  of  her  mind  ^J^  ^^©'^"thls 
previously  to  the  date  of  the  will;  although  the  degree  of  case, 
disease  which  then  existed  has  bden  made  the  subject  of 
•dispute,  no  one  can  pretend  that  there  was  perfect  sound- 
ness of  mind  some  few  years  before  March,  1834.     This 
renders  it  still  more  necessary  for  the  Court  of  Probate  to  be 
satisfied  that  these  delusions  had  ceased,  and  the  mind  re- 
covered its  healthy  state,  before  the Jactum,     Nor  is  this  all : 
the  delusions  which  existed  at  an  early  date  are  proved  to 
have  increased  after  the  will  was  made  ;  they  gathered  force 
.until  it  became  necessary  to  sue  out  a  Commission,  and  the 
result  of  the  Inquisition  was^  that  in  1838  she  had  become 
perfectly  insane. 

Thus  it  becomes  quite  impossible  to  disconnect  the  differ- 
ent periods  of  this  unhappy  person's  history,  and  there  is 
every  probability  that  the  diseased  state,  which  commenced 
•before  the  Jacium,  continued  up  to  its  date;  the  likelihood 
is,  that  the  delusions,  of  which  evidence  exists  before  and 
after*  continued  during  the  intermediate  time,  although  no 
proofs  may  be  obtained  of  the  precise  fact ;  and  all  the  pre- 
•aamptions,  which  would  otherwise  have  been  in  favour  of 
tanity  at  that  date,  are  turned  the  other  way  by  these  im- 
portant circumstances.    Hence  it  is  not  at  all  a  just  and  cor- 
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July  17.  rect  view  of  this  case  which  affirms  that  the  presumption  is 
w~~^  in  favour  of  the  testatrix's  soundness,  and  the  proof  of  conti- 
Waring!  nued  delusion  is  tlirown  upon  those  who  deny  it,  merely  be- 
cause there  is  no  evidence  directly  applicable  to  the  date  of 
the  will.  No  one^  who  finds  a  person  labouring  under  the 
same  kind  of  delusions  before  and  after  a  given  period^  cm 
be  justified  in  refusing  his  belief  to  their  continuance  daring 
the  interval,  unless  clear  evidence  be  produced  of  their 
having  ceased  for  a  time,  and  then  returned  :  the  very  graiC 
probability  is,  that  they  existed  all  the  while,  and  wereonlr 
not  apparent  because  the  subject  with  which  they  were  cod* 
nected  did  not  happen  to  be  openly  mentioned  before  odicn 
who  might  give  evidence.  The  very  great  probability  is. 
that  the  patient  laboured  under  them  all  the  while,  although 
she  did  not  openly  declare  her  belief  in  them,  and  act  or  tpetk 
under  that  belief. 
Non-appear-      Another  observation  remains  to  be  offered,   before  pro* 

aiicc  of  marks  qq^{{\i^„  ^q  a  more  minute  commentary  on  the  evidence.  TTie 

of  delusion   'n.°_,_.         _,  ii, 

the  will,  imma-  existence  of  delusions  bemg  proved,  and  their  continaaiMe 

tiTial.  proved  or  assumed  at  the  date  of  the  factum,  wo  that  the 

Court  is  satisfied  of  the  testatrix  then^'labouring  under  tbdr 
influence,  it  is  wholly  immaterial  that  they  do  not  appear  is 
the  will  itself.    The  party  propounding  of^en   approtdied 
this  point  in  argument,  and  repeatedly  adverted  to  the  fact, 
— perhaps  we  should  rather  say  the  assertion,  or  the  assump- 
tion,— that  this  will  betrays  no  marks  of  the  alleged  ddo- 
sions,  or,  generally,  of  an  unsound  mind.    There  was  a  mani- 
fest disposition  to  lay  down  a  rule,  that  no  person  laboaring 
under  monomania,  or  partial  insanity,  can  be  deemed  \n\Kt 
table,  unless  the  kind  of  insanity  appears  on  the  face  of  the 
will.     But  there  was  wanting  the  courage  to  lay  downs 
position  which  would  at  once  have  been  rejected,  and  miut 
have  been  met  by  the  question,  *'  Could  any  Court  admit  te 
probate  the  will  of  the  man  who  said,  in  the  case  cited  bf 
Sir  John  Nicholl,  in  Dew  v.  Clarke   •!  am  the   Chriet;' 
although  that  will  bore  no  marks  whatever  of  an  unsound 
mind,  still  less  of  the  dreadful  delusion  under  which  the 
party  laboured?"     It  is  hardly  possible,  on  the  other  hand, 
that  any  will  can  be  so  framed  as  to  rebut  all  presumptioof 
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insanity  arising  fVom  proved  facts.     Of  the  present  will,      JoLt  17. 
8  enough  to  say  that  it  wholly  fails  to  do  so,  as  shall  pre-      nr~~^ 
itly  be  observed.  Wmmg' 

In  making  these  general  observations,  which  have  been 
)lied  to  the  case  before  us,  we  have  adverted  to  its  prind- 
points ;  but  we  may  now  dwell  somewhat  more  in  detail 
)n  the  evidence.  And,  although  the  letters  form  the  most 
portant  portions  of  it,  the  testimony  of  the  witnesses  is  far 
m  immaterial^  and  might  be  deemed  to  prove  the  case 
m  if  the  letters  were  laid  aside. 

)lr.  Stilwell,  a  respectable  medical  practitioner,  as  I  am  Evidence, 
itled  to  term  him,  from  the  very  intelligent  and  sensible 
dence  he  has  given,  particularly  in  answer  to  the  twenty- 
irth  interrogatory,  speaks  to  his  intercourse  with  and  ob- 
vations  upon  Mrs.  Gibson,  from  1825  to  1831  inclusive. 
'.  Neville,  also  a  medical  man,  brings  the  history  of  the 
iedown  still  nearer  Xhe  Jadum^  for  he  speaks  to  1833  and 
34,  Mr.  Stilwell  attending  Mrs.  Gibson  from  June,  1826, 
September,  1831.  From  the  first  he  found  her  irritable, 
iDge,  and  eccentric  in  her  conduct,  working  herself  up 
trifling  occasions,  as  he  phrases  it,  and  sometimes  from 
aginary  causes;  very  suspicious  of  those  about  her; 
rays  complaining  of  her  servants'  plotting  against  her. 
lis  plotting  formed  the  general  subject  of  her  conversation, 
d  it  seemed  uppermost  in  her  mind.  Now  these  traits  of 
aracter  and  behaviour  do  not  amount  to  indications  of  in- 
lity,  yet  they  doubtless  show  a  mind  prepared  for  aberra- 
Q8  of  reason,  and  a  control  of  the  judgment  so  feeble  as  to 
dee  it  easy  for  mere  delusions  to  take  possession  of  it. 
xordingly,  Mr.  Stilwell  goes  on  to  say  that  she  suspected 
t  only  her  servants  of  plotting,  but  "  some  persons  about 
r  io  disguise."  On  this,  he  says,  she  would  talk  wildly 
i  irrationally,  her  fears  being  imaginary,  and  mere  delu- 
Qs.  On  other  subjects  she  would  talk  rationally  when 
could  be  got  to  speak  on  them;  but  she  soon  recurred 
lie  imagination  that  disturbed  her.  He  adds,  that  from 
first  to  the  last  of  attending  her,  she  never  was  free  from 
delusion  of  some  plot  endangering  her  personal  safety. 
eral  times  she  told  him,  whispering,  and  as  if  she  was 
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JuLr  17.     communicating  a  secrety  that  Lord  Melbonme  and  Lori 
^'~.     ^      John  Uussell  frequented  the  neighbourhood  diiguiied « 

XfariMg.      fish-dealers.   But  he  adds  a  remarkable  obserTation,— tkl 
he  paid  the  less  attention  to  this^  because  her  fancies  were* 
numerous  that  he  never  once  saw  her  that  she  had  not  mk 
extraordinary  itory^  some  evidence  of  delusion,  and  thitk 
only  recollected  this  particular  one  from  its  relating  to  pal»* 
lie  men.     Another  subject  of  her  alarms  waa  broached  eolj 
in  Mr.  Stil  well's  attendance ;  it  was,  that  ladies  of  tbeniBK 
of  Walker  made  ridiculous  grinning  faces  at  her  in  chmA 
a  delusion  of  which  the  instances  are,  I  believe^  not  vaj'U' 
frequent ;  and  she  had  applied  to  Admiral  Stirling,  a  nap- 
trate,  about  it.     Mr.  Stil  well  saysy  that  the  Misses  Walkff 
were,  to  his  knowledge,  highly  respectable,  amiable,  flJ 
benevolent  ladies,  so  that  their  having  ao  demeaned  thea* 
selves  must  have  been  a  pure  imagination,  the  freik  of  a 
deluding  and  deluded  fancy.    It  may  further  be  stated,  Atf 
Mr.  Stilwell,  having  at  first  sight  only  supposed  her  ecofr 
trie,  afler  a  few  visits,  considered  her  to  be  insane,  aoJ 
this  conviction  continued  all  the  time  he  knew  her,  nsmdji 
till  September,  1831,  and  has  continued  to  this  time,  ke 
having  considered  the  verdict  wrong  in  not  going  cooaidff* 
ably  further  back  than  1831.  This,  he  says,  was  his  d«M 
impression.     An  Interrogatory  was  put  to  him  as  to  the 
truth  of  the  supposition  that  the  Misses  Walker  made  to 
at  her  in  church,  the  suggestion  being  that  they  really  iiiif{k 
have  done  so  ;  he  answered,  that  he  never  knew  any  Isditf 
more  unlikely  to  do  so :  "I  consider  it  to  have  been  sba^ 
lutely  impossible." 

Mr.  Neville  attended  her  from  July,  1827,  to  Febmaij. 
1834,— that  is,  regularly  from  1827  to  June,  1833,  wbenke 
saw  her  several  times,  and  several  times  afler,  in  Febmaijt 
1834.  On  many  occasions  he  observed  nothing  in  psrtica- 
lar,  but  at  other  times  her  conversation  and  manners  esk^ 
bited,  he  says,  strong  indications  of  her  being  a  persoo  of 
unsound  mind.  Her  fancy  was,  that  men  in  general,  sad 
her  own  servants  among  others,  were  in  love  with  her.  Thii 
was  so  continually  dwelt  upon  by  her,  and  accompanied  br 
buch  "  expressions  of  countenance  corresponding  to,herd^ 
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ckntions,"  sajs  Mr.  Neville,  <<that  they  established  the  July  17. 
nndoabting  conviction  of  her  being  under  a  delusion  and  nT"^ 
insane.  It  occurred  again  and  again,  and  was  a  permanent.  Waring, 
a  con6rnied,  and  established  delusion."  Nay,  Mr.  Neville 
himself  was  one  of  the  subjects  of  the  delusion.  After  an 
ordinary  visit,  in  which  nothing  material  had  occurred,  she 
vrote  him  a  long  letter,  remonstrating  with  him,  and  desiring 
Urn  to  recollect  that  he  only  attended  her  as  a  professional 
man.  He  saw  her  again,  as  usual,  the  following  day,  and 
neither  he  nor  she  took  any  notice  of  the  matter — she  had 
forgotten  it*  and  he,  treating  her  like  a  mad  person,  over- 
looked it.  This  occurred  early  in  his  attendance  on  her ; 
bothis  opinion  generally,  from  the  delusion  she  so  often 
referred  to,  is,  that  it  was  permanent,  confirmed,  and  esta- 
blished ;  and  he  has  not  sworn  truly  if  he  had  any  reason  to 
doubt  its  continued  existence  in  1833  and  1834.  Nothing 
that  he  observed  in  these  years  had  contributed  to  alter  his 
fixed  opinion  on  this  subject,  though  he  refers  to  the  earlier 
period  of  his  acquaintance  at  the  time  when  she  spoke  to  him 
of  the  annoyance  she  was  undergoing  from  lovers. 

There  are  other  witnesses  who  speak  to  the  same  delusion. 
Frances  Bishop  lived  with  her  from  June,  1832,  to  March, 
1B33,  and  she  says  that  she  was  decidedly  mad,  and  gives, 
tt  one  reason,  her  supposing  people  were  in  love  with  her. 
She  described  the  conduct  especially  of  two.  Sir  £.  Nagle 
*nd  Mr.  Thesiger,  as  particularly  indecent,  using  such  lan- 
guage, in  giving  an  account  of  it,  that  the  witness  could  not 
hear  what  she  calls  <<  its  offensive  and  disgusting  indecency," 
^  was  forced  to  quit  the  room.  Now  this  must  have  been 
*  mere  fancy,  for,  independent  of  the  character  of  these 
Sentlemen,  she  said  they  had  asked  her  hand  in  marriage, 
vid  that  she  had  refused  them  on  account  of  their  indecent 
conduct  and  language, — a  thing  wholly  impossible  in  the 
case  of  suitors  in  their  station  of  life.  Another  witness, 
Sarah  Jenner  (or  Arundel),  who  was  with  her  from  October, 
1829,  to  November,  1832,  except  six  months  in  1830,  gives 
he  same  account  of  her  obscene  expressions  and  indelicate 
ttitudes  when  falsely  charging  the  witness  with  unchaste 
induct.     It  is  to  be  observed,  too,  that  she  suspected  her 
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one,  actiog  as  bis  sole  fjuardi 
survive  his  brother.  John  Yoi 
having  made  a  will  aud  nppoii 
Knight),  together  with  Char) 
proved  the  same  in  this  Court. 
survived  his  brother  JoJin,  ah 
Commission  of  Lunacy  vk-as  sn 
which  he  was  fouDtl  a  lunntic.,) 
counn  and  heir  preEumptive  (l 
lunatic's  lifetime),  was  agipoii 
son,  and  Mr,  W,  W.  BulpeCt  >r^, 
hia  estate,  and  the  Uttei;  obtail 
of  AdministratioD  of  the  goosbl 
Ypung)j  left  unadminiatered.l^;  j 
and  benefit  of  the  lunatic.  JoJl  " 
a  creditors'  suit  (Parker  v.  Yauu 
the  Court  of  ChaDoery  Jbr  the  ,4 
and  subsequently  a  Supplement 
Mr.  Bulpctt  before  the  Court,  in  dj 
as  Committee  of  the  estate  of  the  \ 
of  £2,591. 10s.  lid.,  as  a  aimp^pad 
Youngi  in  respect  of  the  lunatif^M 
Young  in  his  lifetime ;  and  lu^^if^ ' 
htmig  non  of  James  Young,  carriid^iH  • 
as  a  specialty  debt  due  from  Joba.fpUb 
Master  of  the  Rolls,  however,  dn 
administrator  dc  bonis  non  of  Jaap] 
was  only  a  simple  contract  < 
not  a  specialty  creditor,  and  baif^ 
ingly :  and  upon  the  final  i 
affairS)  under  the  decree  and  o 
eery,  his  estate  was  found  caps 
the  pound,  and  £54.  l€s.  only  w|»  J] 
that  rate,  to  Mr.  Bulpett,  on  accmn 
10a.  lid.  (and  for  which  he  duly  4 
pett  made  no  endeavour  to  t 
sureties  of  John  Young.    Will^ 
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July  17.     ther  say 8,  that  though  she  did  take  odd  fancies^  aa  hetenw 
lir^~r~        It,  he  never  doubted  her  sanitj,  and  expected  a  diffiereiitv«<- 

Waring.  diet  of  the  Jury  accordingly.  Now  he  speaks  of  her  dowa 
to  1840.  Miller  speaks  to  after  1838,  and  maintains  her  to 
be  rational ;  yet  that  she  was  mad  before  1838  her  letten 
clearly  prove.  Indeed  Miller  is  aware  of  her  eccentridtiei; 
he  qualifies  his  statement  by  saying,  when  not  excited,  the 
was  rational.  That  she  was  extremely  irritable  long  before 
1834  is  clearly  proved ;  yet  Mrs.  Alvame  and  Sarah  Rooli 
declare  that  they  never  saw  either  any  eccentricity  or  any 
irritation  at  all,  and  the  former  speaks  to  1887*  Bfmj 
witnesses  for  the  will,  having  denied  ever  having  heard  her 
speak  of  Thomas  Waring  being  a  Catholic,  and  no  doobt 
truly  so  denied  it,  one,  T.  Hunt,  gives  a  remarkable  ooofii^ 
mation  to  this  part  (and  a  very  material  part  it  is)  of  thecsie 
against  the  will ;  not  only  he  allows  her  to  have  been  vffj 
eccentric,  never  having  seen  any  one  more  so ;  not  only,  be 
says,  she  would  run  on  talking  nonsense  by  the  hour;  not 
only  does  he  say,  *'  I  don't  think  she  was  quite  right  st 
times — sometimes  she  was  very  rational  indeed,  sometiioei 
she  was  not ;"  but  he  says  that,  in  1833,  the  year  before  the 
factum,  she  complained  of  Thomas  Waring  coming  to  W^ 
bridge,  and  putting  up  his  horse  at  the  Queen's  Head,  and 
having  become  a  Catholic.  She  then  very  sharply  said  to 
Hunt,  <<  You  know  it,  and  he  goes  down  in  his  carriage  to 
the  Queen's  Head.  I'll  go  next  Sunday  and  see  whoi  he 
does  come."  She  added,  "  He  shall  have  nothing  from  me; 
lie  shall  never  be  the  better  for  my  money.*'  This  she  re* 
peated  several  times  in  the  same  year,  1833 :  and  this  is  sll 
related  by  a  witness  for  the  will. 

As  to  Miss  Lee,  she  appears  to  have  had  a  bias  on  the 
mind  which,  though  it  might  not  influence  her  testimony  si 
to  facts,  nay,  probably  did  not,  may  well  have  swayed  her 
opinion.  The  will,  if  set  up,  trebled  her  limited  income^ 
and  she  must  have  wished  well  to  the  case.  She  never  ssv 
any  jealousy  or  suspicion  in  her,  but  says  she  was  a  ftrf 
cautious  person ;  and  so  indeed  is  this  witness,  for  she  ssjSi 
"  perhaps  you  maj^  say  she  was  a  little  eccentric,"  and  \xj 
**  eccentric  "  it  turns  out  that  she  means  only  <*  being  re* 
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tirecl."  She  says  "  she  was  more  mild  than  otherwise."  It  ^"^^  l'^- 
is  very  possible  that,  before  this  respectable  lady,  she  could  War^v. 
omtrol  herself  more  than  before  her  inferiors.  Wanng. 

When  we  take  all  the  witnesses  together  who  are  called  to 
support  the  will,  surely  there  can  be  no  inference  drawn 
from  their  testimony  sufficient  to  answer  the  case  on  the 
other  side.  They  had  inferior  opportunities  of  observation  ; 
they  differ  materially  among  themselves;  they  sometimes 
prove  too  much,  and  give  evidence  inconsistent  with  the  ad- 
mitted facts  in  the  case ;  sometimes  they  give  very  material 
evidence  against  the  will ;  and,  finally^  where  they  are  con- 
sistent with  each  other  and  with  themselves^  the  only  result 
of  their  testimony  is,  that  what  others  saw,  and  heard,  and 
positively  swore  to,  they  did  not  happen  to  see  and  hear, 
and  so  cannot  swear  to ;  but  of  course  cannot  negative  :  for, 
be  it  observed,  there  is  not  one  single  contradiction  ;  there 
is  no  witness  for  the  will  who  contradicts  the  things  sworn 
to  against  it  at  the  time  and  place  when  they  are  so  stated 
by  the  witnesses  against  the  will.  Nothing  can  be  more 
clear  than  that,  as  far  as  the  parol  evidence  goes,  the  case 
for  the  Respondent  is  unanswered;  nothing  more  clear  than 
that  the  balance  of  the  testimony  is  wholly  against  the 
Appellant ;  nay,  that  w&  can  hardly  weigh  the  testimony  on 
the  two  sides  against  each  other,  inasmuch  as  all  that  the 
Appellant's  witnesses  swear  may  be  true,  while  the  deposi- 
tions of  the  Respondent's  witnesses  are  entirely  credited. 

But  the  documentary  evidence  is  yet  more  remarkable.  Letters. 
and  to  that  we  may  now  advert.  Her  suspicions  appear  to 
have  begun  very  early.  In  1821,  she  expresses  them  of  her 
husband,  whom  she  supposes  capable  of  poisoning  her. 
Next  year,  she  writes  to  bring  down  her  brother,  telling 
him  her  husband  is  very  ill,  and  evidently  expecting  an 
immediate  funeral,  for  she  speaks  of  the  church-yard  as 
near,  conveniently  near,  and  that  it  would  be  conducted 
]K2thout  expense,  though  respectably.  In  the  letter  of  11th 
December,  1825,  to  Sir  R.  Frederick,  she  is  certainly  more 
a  prey  to  delusion,  and  her  mind  wanders — she  fancies  she 
}•  preached  at.  She  saw  a  Colonel  Frederick,  but  has  lost 
all  zocollection  of  him  from  the  misery  she  has  been  in  ever 
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July  17.     after.    On  the  22nd  December  she  writes  to  Sir  R.  Frede- 

^1^ ",  rick  that  she  is  suspected  of  "  meretricious  habits.**    The 

Waring,      letter  of  11th  January^  1826,  is  wilder  still.    Other  lettoi 

occur  in  1827  and  1829,  full  of  strange  suspicions  and  aa^ 

mises,  betokening  a  bewildered  mind.     On  the  18th  of  Sq>- 

tember,  1830,  she  is  quite  wild. 

As  we  approach  the  date  of  the  will,  these  delusions  and 
wanderings,  far  from  disappearing  or  lessening,  becone 
more  striking ;  that  the  letter  of  November,  1831y  is  tbe 
work  of  an  unsound  mind,  who  can  doubt  ? 

It  may  be  observed,  in  passing,  that  whenever  unsoond* 
ness  of  mind  is  found  to  exist,  a  continuance  of  tbe  ssme 
unhappy  state  may  be  safely  presumed  on  much  slighter 
evidence  of  aberration  than  might  have  been  required  to 
prove  its  commencement :  such  indications  in  this  case  an 
clear  enough.  In  1833,  she  says  a  lady  abused  her 
furiously  before  the  servants,  and  not  the  lady,  but  the  ser- 
vants, she  was  thus  obliged  to  send  away. 

We  have  seen,  then,  how  unsound  her  mind  was  down  to 
the  end  of  1832,  by  the  letters  which  she  wrote»  as  well  as 
by  her  conversation  and  demeanour,  as  spoken  to  by  the 
witnesses.  In  1833,  we  have  repeated  indications  of  a  like 
kind,  and  some  spoken  of  by  the  witnesses  for  the  will,  parti- 
cularly her  delusion  as  to  her  brother,  Thos.  Waring,  com- 
ing to  the  Queen's  Head,  and  turning  Catholic.  The  case  for 
the  will  requires  us  to  believe  her  reason  quite  restored 
between  November,  1833,  and  March,  1834 ;  yet  soon  after 
this  latter  date,  we  find  these  delusions  and  that  wildnesi 
continued  in  her  letters.  That  of  October,  1834,  is  a  proof 
of  this.  All  these  symptoms  of  insanity  continue,  and  are 
on  the  increase  in  1835.  Her  letters  now  speak  of  plotf» 
and  of  attempts  on  her  life,  and  of  persons  in  disguise,  and 
Conclusion.  of  those  who  assume  the  faces  of  others.  The  result  of  the 
whole  evidence,  when  examined  and  compared,  is,  that  this 
testatrix  was  of  unsound  mind  some  years  before  theyactmih 
and  that  she  was  of  the  same  unsoundness  after  the JactMm, 
a  prey  to  delusions,  and  of  unsteady,  unsound,  and  wander- 
ing intellect.  In  most  things,  and  especially  in  matten 
relating  to  the  care  of  her  property,  she  conducted  herself. 
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with  great  prudence  and  discretion,  and  apparently  as  a  Jult  17. 
person  of  sound  mind ;  but,  for  a  long  series  of  years^  delu-  'm~~^ 
sions,  manifestly  insane,  occasionally  appeared,  and  this  so  Warhig, 
frequently  and  under  such  a  variety  of  circumstances,  as  to 
prove  them  to  have  a  continually  existing  cause,  and  to  be 
so  far  what  has  been  called  habitual,  as  to  turn  the  onus 
probandi  on  those  setting  up  any  act  done  or  instrument 
executed  by  her  afler  this  malady  was  established.  There- 
fore, they  must  in  this  case  prove  her  to  have  had  a  lucid 
interval  between  November,  1833, — perhaps  we  should 
rather  say  between  February,  1834, — and  the  date  of  the 
will,  in  March  of  that  year ;  and  that  this  lucid  interval  con- 
tinued to  and  included  the  Ist  of  March.  Now,  by  a  lucid 
interval  is  not  meant  a  concealment  of  delusions,  but  their 
total  absence,  their  non-existence  in  all  circumstances,  a 
recovery  from  the  disease,  and  a  subsequent  relapse.  Of 
this  we  have  not  any  proof  whatever  dehors  the  will. 
But  is  there  anything  in  the  will  which  can  furnish  such 
needful  proof?  Or,  indeed,  is  there  anything  in  the 
will  which  can  even  tend  to  shake  the  inference  from 
all  external  evidence  that  the  disease  continued  during 
the  whole  period,  from  1833  to  the  autumn  of  1834,  when 
it  plainly  manifested  itself?  Very  far  from  it.  The  will, 
if  it  do  not  confirm  that  inference,  is  perfectly  consistent 
with  it.  The  will  is  in  favour  of  a  person  unknown  to  the 
testatrix,  though  bearing  her  name,  except  by  his  father 
baving  made  a  Protestant  speech  in  Ireland,  of  which  she 
read  an  account  in  a  newspaper.  To  him,  for  no  other  rea- 
son, she  leaves  £39,000  or  £40,000,  setting  aside  her  brother, 
Thos.  Waring,  to  whom  she  had  before  given  it,  and  towards 
whom  one  of  her  most  remarkable  delusions  pointed,  accord- 
ing to  the  testimony  of  a  witness  called  in  support  of  the 
will;  towards  whom,  seized  by  this  delusion  that  he  was 
tamed  Catholic,  she  declared  a  diminished  affection  on  that 
gcore,  and  from  whom  she  took  the  sum  to  give  to  the  son 
of  a  Protestant  speaker.  We  are  all  clearly  of  opinion  that 
tbe  inferences  of  unsoundness  rather  gather  strength  from  the 
Judum^  and  are  nowise  impaired  by  it. 

Lastly,  the  will  is  an  incomplete  instrument,  and  requires 
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JuLT  17.  subsequent  confirmation  by  being  recognised.  The  oodiGil, 
^T"  made  in  or  after  lQ36f  we  know  not  how  long,  may  have 
Wtmg^  been  made  after  the  Inquisition  found  her  insane ;  but,  it 
any  rate,  it  was  made  when  her  unsoundness  of  mind  had 
become  more  generally  manifest  than  at  the  date  of  the  willi 
and  is  past  all  possibility  of  doubt ;  any  acknowledgmeot  at 
the  time  is  plainly  nugatory. 

We^  therefore,  entirely  agree  with  the  CSourt  below  in 
refusing  probate  to  this  will.  Though  satisfied  with  the 
elaborate  reasoning  of  the  learned  Judge,  who  so  fully  and 
so  ably  dealt  with  the  case^  we  have  deemed  it  right  to  enter 
much  at  large  into  the  whole  subject  here,  and  to  give  tk 
full  length  the  reasons  on  which  our  judgment  of  affirmance 
is  grounded,  stating  the  principles  of  the  law  and  the  reiak 
of  the  evidence  as  to  the  facta,  because  the  law,  respecti^ 
what  is  called  partial  insanity,  has  never  before  bMO  kid 
down  in  the  superior  Court,  and  because,  the  Respondait 
having  been  stopped,  the  evidence  had  not  been  examined^ 
except  on  one  side^  in  the  Argument  at  the  Bar. 
Sentence  The  Appeal  is  dismissed,  and  the  sentence  refusing  pio- 

affinned.  ^^^  affirmed,  with  costs. 

Proctors :  —Farqukar,  for  the  Appellant ;  Dyke,  for  the  Retpoikkit 


A  testatrix,  Smeb  v.  Brykr. — AUegatum.^  AppeaL  ^^This  was  an 
herwHloIilhr^  appeal  from  the  Prerogative  Court  of  Canterbury,  upoD  the 
sides  of  a  sheet  rejection  of  an  Allegation  propounding  a  paper  as  the  wffl 

of  paper,  for  ^p  Mary  Bateman,  an  aired  spinster,  who  wrote  the  aame 
certain  reasons,  ^  '  o  r  »  •**  **^ 

wrote  the  attes.  herself  upon  three  sides  of  a  sheet  of  foolscap  paper,  aad, 
the^mWdirof^*^®'*^  not  being  space  at  the  end  of  the  third  ndeftra 
the  fourth  side,  special  attestation-clause,  wrote  such  clause  in  the  middle  d 

placing  her  sig- the  fourth  side  (in  order  to  leave  room  at  the  top  of  dat 

nature    beside    , ,  .  » 

such  clause :—  8^"^  ^o^  ^n  attestation  of  an  interlineation  on  the  first  side), 

Held  (affirming  placing  her  signature  beside  the  attestation-clause.     The 

the      sentence  *  *-'  '-^ 

below),  that  the  Judge  of  the  Prerogative  Court  rejected  the  AUegatioo.* 

signature   was  holding  that,   although  the  deceased  had  no  intention  to 

not  at  the  foot 

or  end  of  the 

will.  *  Anttat  p.  20. 
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evade  the  law,  or  to  do  anything  more  to  the  will  after      Jolt  17. 
execution,  but,  on  the  contrary,  was  anxious  to  comply  with  ^  ~ 

the  requisites  of  the  Statute,  she  had  not  signed  at  ^'  the 
foot  or  end"  of  the  will  within  the  true  meaning  of  those 
words. 

From  this  judgment,  the  executor,  propounding  the  p^per, 
appealed  to  this  Court. 

Harding,  Dr.  (in  the  absence  of  the  Attorney-General),  July  a 
for  the  Appellant— There  is  nothing  in  the  wording  of  the  ^^^^^*^' 
Statute  which  compels  the  Court  to  put  a  very  rigorous  con- 
struction upon  the  words  "  foot  or  end  ;**  the  object  was  to 
get  rid  of  the  construction  put  upon  the  Statute  of  Frauds 
since  the  case  of  Lemayne  v.  Stanley,*    If  the  construction 
put  upon  the  words  "  at  the  foot  or  end  thereof"  is  to  have 
r     the  e€ect  of  rendering  this  holograph  will  Toid,  because  the 
'-'    will  itself  is  not  signed  at  the  foot  or  end,  the  construction 
mast  be  a  forced  one.     It  is  signed, — where  ? — not  at  the 
beginning,  nor  in  the  body,  but,  according  to  comnum  sense, 
at  the  end,  supposing  the  *<  end"  to  mean  the  end  of  the 
matter.     (The  Master  of  the  Rolls. — At  least,  after 
the  end.]     There  is  nothing  in  the  Act  which  defines  what 
blank  space  shall  intervene,  nor  does  it  say  there  shall  not 
be  a  blank  space.      Motions  granted  in  the  Prerogative 
Court,  though  ex-parte,  have  the  effect  of  very  strong  deci-> 
•ions,  for  if  the  Judge  has  any  doubt,  he  directs  the  paper 
to  be  propounded;  and  there  is  a  series  of  such  decisions  in 
support  of  our  case.     Re  BuUock,^  Re  CarvertX  Re  Gore,  $ 
JSe  Powell,  \\  and  Re  Baker»%     In  Ayres  v.  Ayres,**  .and 
WiUis  V.  LowefW  no  explanation  was  given  of  the  reason 
^mhj  the  signature  was  placed  where  it  appeared.     Accord- 
SsBg  to  the  decisions  of  Sir  H.  Jenner  Fust,  the  words  *<  foot** 
>  mB»6L  **end"  are  not  synonymous.     The  Statute  does  not  say 
-  ^that  the  signature  must  be  immediately  afVer  the  last  word. 

•  3  Ler.  1.  t  3  Curt.  750.    2  Notes  of  Ca.  352.  . 

I  3  Curt.  29.     1  Notes  of  Ca.  276. 

§  3  Cart.  758.    2  Notes  of  Ca.  479. 

U  1  Robert.  421.    4  Notes  of  Ca.  391. 

i  3  Notes  of  Ca.  162. 

**  5  Notes  of  Ca.  375.  ft  IlAd.  42a 


Smee  v.  Biyer, 
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July  17.  No  latitude  of  construction  would  be  introduced  by  ad- 
mitting this  paper  to  probate^  as  each  case  'will  stand  upon 
its  own  merits. 

July  17.  Sir  «7.  Jervis,  A.  G.,  on  the  same  side. — Sir  H.  Jenner 

Fust  has  assigned  two  reasons  for  the  introduction  of  the 
words  ''  foot  or  end"  into  the  Wills  Act;  namely,  first,  to 
obviate  the  signature  at  the  commencement  of  the  will 
being  accepted  as  a  compliance  with  the  Act ;  and  secondly, 
to  prevent  a  testator  leaving  a  blank  space  to  be  filled  op 
after  execution.    I  believe  the  first  was  the  only  reason.    If 
the  second  object  was  contemplated,  the  Act  would  have  re- 
quired that  each  page  should  be  signed.     [Lk>rd  Brougham. 
•—Which  the  Act  ought  to  have  required.]     If  the  first  wis 
the  true  and  only  reason,  we  have  a  clue  to  the  meaning  of 
the  words  "  foot   or  end," — not  '*  foot  and  end,'*  showiiy 
that  there  is  a  difference,  and  that  the  signature,  though  it 
must  be  after  the  dispositive  part  of  the  will,  need  be  at  no 
particular  place  afler  it.      Are  your  Lordships  about  to  Itj 
down  a  rigid  rule  as  to  what  is  the  necessary  place  for  the 
signature?     If  the  object  be  to  prevent  addition,  you  most 
say  it  shall  follow  the  last  word  of  the  will.      But  notbing 
of  this  is  said  in  the  Act ;  and  as  parol  evidence  is  not  id- 
missible  to  show  what  was  intended,  you  must  say  what  is 
the  precise  interval  or  space.     If  this  judgment  is  affirmed, 
in  all  those  cases  where  probate  has  been  granted  on  Motion, 
there  is  in  fact  an  intestacy,  and  the  probates  will  be  called 
in  ;  each  executor  will  have  been  executor  de  son  tort,  aod 
is  responsible  to  the  next  of  kin.     The  consequences  are 
alarming. 

Robinson,  Dr.  (with  Sir  F.  Thesiger^  Q.  C),  on  the  other 
side. — The  words  "foot"  and  "end"  are  not,  I  admil, 
synonymous;  but  they  must  be  taken  as  in  connection  w^ 
each  other.  The  Act  probably  meant  that  the  signature 
must  be  at  the  foot,  or  immediately  under  the  foot;  if  that  i> 
not  possible,  then  at  the  end,  though  over  on  the  other  dde; 
but  it  never  could  be  meant  that  it  should  be  left  to  the 
discretion  of  the  party  to  sign  at  any  distance  he  pleaaesi 
The  argument  ab  inconvenienti  of  the  Attorney-General, » 
to  the  consequences  of  overturning  past  decisions,  amounts 
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to  this^  that^  however  bad  the  exposition  of  the  law  may  be,      July  17. 
it  must  be  pewevered  in.  Sm»eThy»r. 

StrJ.Jervts^  in  Reply. — The  Act  cannot  mean,  "if  you 
cannot  sign  at  the  foot^  you  must  sign  at  the  end ;"  it  gives 
the  option  to  the  party.  The  rule  we  propose  is,  that  the 
instrument  must  be  so  signed  as  will  satisfy  the  Court  that 
it  was  intended  by  the  deceased  to  be  signed  at  the  end  of 
the  will. 

Lord  Bbouoham. — Their  Lordships  have  considered  this  Jitdomiiit. 
case,  and  are  of  opinion  that  the  sentence  of  the  learned 
Judge  ought  to  be  affirmed.    I  will  state  their  reasons  on  a     Sentence 
future  occasion,  as  it  is  important  that  there  should  be  no  ^^""^^ 
mistake  as  to  the  grounds  upon  which  their  judgment  is 
founded.* 

[The  reasons  had  not  been  given  at  the  commencement  of 
the  sittings  of  the  Committee  in  December.] 

Proctors : — Jtmur,  for  the  executor;  ToBtr,  for  the  next  of  kin. 


9vtvogatiht  iEFourt  of  iffantrrlittirv. 

July  19.  AddCourtDay. 

■ 

Stockwbll  v.  Ritherdon. —  Allegation, — This  was  a      a    testator 

suit  instituted  to  obtain  the  judgment  of  the  Court  upon  a  ^^^1^^®?S' 

question  of  law.    The  deceased,  Lieutenant-Colonel  Thos.  and,  in  1839,  a 

Stockwell,  of  the  East-India  Company's  Madras  army,  died  codicil  limiting 

the  bequest  to 
his  wife,   uni- 

*  Tlie  Committee,  in  this  case  and  the  preceding,  consisted  of  Lord  ^^"^  '^^h^ 
Bnmgliam,  Lord  Langdale  (M.R.),  Dr.  Lusbington,  and  Mr.  T«  Pern-  ^|]|.   jn  ]g43 

Wfton  Leigb.  made    a    will 

"  to  hare  effect 
▼Oli.  Ti.  3  o  only  after  the 
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July  19.     14th  July^  1847,  at  the  Neilgherry  Hills,  in  India,  leavhig 

SiockwtU  V     ^  'w^idow  and  four  minor  children,  and  property  amoanti!^ 

RUherdon!    to  about  £12,000.     On  the  15th  August,  1888,  being  on 

death    of    his  ^^ive  service^  on  the  staff  at  Bellary,  and  in  expectation  of 

wife,**  whom  be  an  immediate  engagement  with  the  enemy^  the  decctaed 

thee^ntofber  ™&dc  ^^^  ^'^^U  whereby  he  bequeathed  all  his  property  to  hii 

surviving  him,  wife,  '*  beseeching  her,  after   his  decease,  to  prepare  her 

to    cancel  and      .n  i  _•     ^         i  •  i.  j»         •-.•         <• 

destroy  such  ^"*  ^^  early  as  convenient,  makmg  such  disposition  of  pro- 
will,  and  in  perty  in  favour  of  their  children  as  she  may  consider  ad- 
memown'dura*'  vanUgeous."  On  the  9th  September,  1839.  being  sdlloD 
on  the  enve-  active  service,  and  in  camp  at  Adoiii,  he  made  and  duly 
glSd""  wm  ^^n  executed  a  codicil,  by  which  he  limited  the  bequest  of  bii 
which  he  de-  property  to  his  wife  <<  for  life,"  and  afterwards  to  their  dul- 
clared  ^***^^  dren  in  such  proportions  as  she  might  appoint.  In  Jow^ 
was  not  intend-  1841,  he  came  with  his  wife  to  England,  where,  findingthrt 

ed  to  affect  the  ^jg  i^^hex,   then  recently  deceased,  had    bv  his  will  be 

bequest  to  his  ,     ,  .  ■»  .       ^  \ 

wife  by  the  will  queathed  certam  property  amongst  his  children,  the  de- 

?f  ??^®/'Vl,?S*  ceased,  conceiving  it  to  be  necessary  to  make  a  farther 
dicil  of  1839,  ..        .  .       ,         .,,  .     ,**  ,    X  ,      ,«-,  ,         ,  .  . 

but  was  to  have  disposition  by  will,  on  the  I9th  July,  1841,  made  and  dulj 

effect  only  in  executed  a  second  codicil,  to  the  precise  effect  of  the  fint 
her  dying  intes-  ^"  1843  he  went  with  his  wife  to  reside  at  Geneva,  in  oon- 

tate;  the  tes- sequence  of  her  ill-health,  and  in  December,  1843,  quitted 
tator      himself.    /,»--,  i  .        m.  ^     .  -.«-.«• 

dying  in  1847,  ^^  ^^^  Madras,  to  resume  his  military  duties,  and  Mrs^Stoa- 

hiswife  surviv-  well,  being  apprehensive  that  she  might  not  survive  the 
bringing'    *he  J^"''"^y  ^°  India,  suggested  to  her  husband,  previous  to 

will    of    1843  their  departure,  to   make  a  contingent  disposition  of  hii 

into  the  Court :  ^     •      r  r  *.i-   •        i-«i  i  j    i  »•    i 

—  Held      ex-  pj'operty  in  favour  of  their  children,  and  he  accordingly, 

eluding  extrin-  on  the  28th  October,  1843,  made  and  duly  executed  a  wiUi 
that  the  wtlTof  thereby  he  gave  the  property  in  trust  to  be  divided  eqaalW 
1843  was  not  amongst  all  the  children,  when  they  should  attain  the  age  of 
will,''alSd"Sa[  twenty-one.  This  paper,  which  began,  "  This  my  last  wiD 
all  the  papers  and  testament,  made  at  Geneva,  is  to  have  effect  only  after 
to^'^  robate!'- ^^^  death  of  my  wife,"  contained  the  following  clause: 
A  testator  can-  "  10.  In  the  event  of  my  wife  surviving  me,  I  hereby  autho- 

not  authorize  a  ^^e  her  to  cancel  and  destroy  this  wUl."     The  deceased 

person  to  de-  ,  ■ 

stroy  his   will  deposited  such  will  with  M.  Louis  Pictet,   his  banker,  at 

after  his  death,  Geneva,  having  indorsed  on  the  envelope  enclosing  it  the 
quiring  that  the  following    memorandum:    *<  This    my   will,     executed  ft 
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Geneva  in  October,   1843,  is,  afler  my  death,  to  be  held  at      Jclt  19. 
the  disposal  of  my  wife,  to  be  dealt  with  according  to  her    ss^^jl^  v 
orders ;  but  in  the  event  of  the  death  of  both  of  us  at  the     RUherdon. 
same  period,  it  is  to  be  sent  to  Messrs.  Fletcher,  Alexander,  ^^  ^f  i^estnic- 
and  Co.|  who  are  to  open  the  will,  and  communicate  with  tion  should  be 
those  concerned.     Thos.  StockwelL     To  Mr.  Louis  Pictet,  (^"ator^"  pre! 
Banquier."      The  deceased,    after  making  this   will»   in*  sence. 
dorsed  on  the  original  will  and  codicils  a  memorandum 
as  follows :  «  N.B.  There  is  a  will  of  later  date  than  this, 
lying  at  my   banker's,   Monsr.  Louis  Pictet,  at  Geneva, 
in  Switzerland.    Thos.  Stockwell,  Major,  28th  regt.  Madras 
aimy."      The  deceased  and  his  wife  arrived  in  India  in 
January,  1844,  and  in  April,  Mrs.  Stockwell,  being  in  ill- 
health,  went,  accompanied  by  the  deceased,  from  Hurry- 
hur  (of  which  station  he  was  then  in  command)  to  the 
Neilgherry  Hills,  for  change  of  air,  and   where  they  re« 
mained  until  April,  1847.     In  January,  1846,  the  deceased, 
being  at  the'Neilgherry  Hills,  wrote  a  further  memorandum 
on   the  envelope  of  the  original   will  and  codicils,    viz. 
**  Memorandum.     My  will,  lying  at  Geneva,  a  draft  of 
which  is  herewith  enclosed,  is  not  intended  in  any  way  to 
affect  the  bequest  of  all  my  property  to  my  wife  for  the  term 
of  her  natural  life,  but  is  to  have  effect  only  in  the  event  of 
my  wife  dying  intestate.      Thos.  Stockwell,  Lt.  Colonel, 
Madras  army.     Neilgherry  Hills,  22nd  January,  1846." 

The  Court  was  moved  to  decree  probate  of  the  will  of  June  20. 
1888,  the  codicil  of  1839,  and  the  codicil  of  1841,  excluding 
the  contingent  will  of  1843  made  at  Geneva ;  but  it  re- 
jected  the  Motion,  leaving  it  to  the  parties  to  propound  such 
papers  as  they  thought  fit,  stating  its  present  impression  to 
be,  that  all  the  papers  must  be  proved. 

An  Allegation  was  accordingly  brought  in,  on  behalf  of 
the  widow  and  relict  of  the  deceased,  as  sole  executrix 
named  in  the  first  codicil,  propounding  the  will  of  1838  and 
the  codicils  of  1839  and  1841,  and  pleading  the  facts  before 
stated,  and  that  the  will  of  1843  was  contingent  only,  and 
intended  by  the  testator  to  operate  in  the  single  event 
(which  has  not  happened)  of  his  wife,  if  surviving,  dying  so 
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very  shortly  after  him  as  not  to  give  her  the  c^pportunity  of 
herself  making  and  executing  her  will,  and  so,  ms  it  were^ 
compelling  her  to  die  intestate.  The  admiasioo  of  diii 
Allegation  was  opposed  on  hehalf  of  Mr.  Samuel  Ritherdon, 
one  of  the  universal  legatees  in  trust  named  in  the  wiU  of 
184S,  who  prayed  prohate  of  all  the  papers* 

Jenner,  Dr.^  in  opposition  to  the  Allegation^— There  ire 
two  questions ;  first,   whether  the  testator  could  delegitii 
power  to  his  wife  to  cancel  the  will  of  1843  ;  and  second, 
what  is  the  effect  of  such  delegation  where  the  power  is  not 
exercised.  1  submit  that  the  testator  had  no  power  to  antb^i 
rize  his  wife  to  destroy  his  will,  and  if  she  had  done  so^  the 
act  would  have  been  of  no  effect    If  he  had  even  given  tt 
order  for  the  will  to  be  destroyed  in  his  lifetime,  and  itwai 
not  carried  into  effect  <<  in  his  presence/'  under  the  SM 
section  of  the  Wills  Act^  the  destruction  would  have  boo 
ineffectual.   But  the  order  has  not  been  carried  into  eiect: 
and  although  it  is  pleaded  that  the  will  of  184S  wis  in- 
tended by  the  testator  to  operate  in  the  single  event  of  lui 
wife,  if  surviving,  dying  so  very  shortly  after  him  as  not 
to  have  the  opportunity  of  herself  making  her  will,  thst  in- 
tention must  be  expressed  so  that  the  Court  can  collect  it 
from  the  will  itself.     An  attempt  is  made  to  show  this  in- 
tention from  the  memoranda.     The  first  memorandom  di- 
rects that  the  will  of  1843  shall  be  **  held  at  the  disposil  of 
his  wife,  to  be  dealt  with  according  to  her  orders  ;'*  and  sbe 
has  dealt  with  it  by,  not  destroying  it,  but  placing  it  in  ^ 
Registry  of  this  Court.    The^  second  memorandum  ststei 
that  "  there  is  a  will  of  later  date  lying  at  his  banker's  al 
Geneva,"  which  might  be  for  the  guidance  of  his  ezecatorii 
The  next  memorandum  declares  that  the  will  at  Greneva  "it 
not  intended  in  any  way  to  affect  the  bequest  of  all  his  fvo^ 
perty  to  his  wife  for  her  life,  but  is  to  have  effect  only  in 
the  event  of  her  dying  intestate;'*  and  it  is  pleaded  tbit 
this  was  written  by  the  testator  '<  in  order  still  further  to 
prevent,  if  possible,  any  misapprehension  as  to  the  coiu& 
tional  will,  or  as  to  the  event  upon  which  only  he  meant 
and  intended  the  same  to  operate."     But  this  memorandiun 


I84&]  PREROGATIYE  COUBT.  413 

is  unattested  and  cannot  have  equal  force  and  effect  with      Jvlt  18. 
what  is  attested,  and  in  which  there  is  no  ambiguity.  StoehMUr. 

Addams,  Dr.,  in  support  of  the  Allegation. — The  will  Bii^mkm, 
made  at  Geneva  in  1843  is  evidently  a  contingent  willy 
limited  to  one  event,  which  has  not  occurred,  and  it  has, 
therefore,  become  a  nullity.  It  is  said  that  the  intention  of 
the  testator  must  appear  on  the  will  itself;  but  that  is  not 
the  doctrine  laid  down  in  Greenough  v.  Martin,*  where  it  is 
•aid  that  the  intention  must  be  collected  from  all  the  cir- 
enmstances  taken  together.  If  that  be  the  law,  there  can  be 
but  one  conclusion  from  what  the  testator  has  recorded  with 
his  own  hand;  namely,  that  this  was  only  a  contingent  wiUy 
and  is  now  a  nullity. 

Sib  H.  Jsnneb  Fust. — This  case  comes  before  the  Court  Jodomimt. 
under  somewhat  distressing  circumstances,  for  it  is  one  in 
which  I  cannot  carry  into  effect  what  I  am  convinced  were 
the  real  intentions  of  the  testator. 

The  question  in  this  case  depends,  in  the  first  instance,  on 
the  construction  of  the  words  of  the  will,  and  the  second 
point  is  as  to  the  power  of  a  Court  of  Probate  to  admit 
extrinsic  circumstances,  not  only  happening  at  the  time  the 
instrument  was  made,  but  at  the  distance  of  three  years 
after  the  execution  of  the  will,  and  it  does  not  appear  to  roe 
that  a  Court  of  Probate  has  the  power  now  to  take  into  con- 
sideration circumstances  which  happened  not  at  the  execution 
of  the  will.  It  is  a  very  different  state  of  things  now  from 
what  it  was  before  the  passing  of  the  Wills  Act,  for  by  the 
eld  law  the  memorandums  would  have  been  held  to  be  tes- 
tamentary of  themselves,  and  entitled  to  form  part  of  the 
probate,  and  to  have  effect  upon  the  property  of  the  de- 


(Afler  stating  the  substance  of  the  Allegation.) 
By  the  codicil  of  1839,  the  children  would  take  the  pro- 
per^ under  all  circumstances,  there  being  a  positive  direc- 
that  it  should  go  to  them  in  such  proportions  as  the 


*  2  Add.  239. 
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Jolt  19.  wife  should  appoint:  thereforct  the  children  would  have  t 
St^^^Zn  vetted  interest  in  the  property.  The  will  of  1849,  so  fiu-  ai 
BUkadtm.  it  goes,  would  seem  to  be  a  complete  revocation  of  the  will 
and  codicils  of  prior  date.  But  there  are  two  daoKi» 
whence  it  is  contended  that  this  is  a  will  contingent  on  on«- 
tain  events,  neither  of  which  has  happened.  It  begins  wkh 
declaring  that  it  is  ''  to  have  effect  only  after  the  death  of 
his  wife."  This  clause  is  no  revocation  of  the  dispositiai 
under  the  former  codicil,  except  so  far  as  the  power  of  ip- 
pointment  by  the  wife  may  be  taken  away  ;  she  is  to  biie 
the  whole  property  for  life,  but  not  the  power  of  appoint- 
ment, if  she  should  survive;  the  children  are  to  htvea 
vested  interest  under  the  will  after  the  death  of  the  wife. 
This  will,  on  the  face  of  it,  disposes  of  the  property  amongit 
the  children  equally  and  absolutely,  whereas,  under  tbe 
former  paper,  they  had  only  a  contingent  proportion,  solh 
ject  to  the  appointment  of  the  wife.  Aa  far  as  this  dtoK 
goes,  it  is  impossible  to  say  that  it  is  not  an  alteration  of  tbe 
bequest  to  the  children  after  the  death  of  the  wife.  But 
there  is  another  clause,  by  which  the  testator  authoriies  Ui 
wife  (supposing  he  had  such  a  power),  in  the  event  of  iiff 
surviving  him,  to  cancel  and  destroy  that  wiU.  The  will  h 
A    testator  not  cancelled  or  destroyed,  and,  under  the  Wills  Actp  I 

cannot  autho-  think  the  testator  had  no  power  to  ffive  any  such  authority 
nze a  Do«/ mar-       ,  .        .^  ,         ,  ,  .        .n  *  «.  v 

tern  destruction  to  his  wife  to  cancel  or  destroy  his  wilL      Accorduig  to  tw 

of  his  will.  Act,  a  will,  once  executed,  can  only  be  revoked  in  certrin 
ways,  and  a  testator  cannot  give  authority  to  any  person  to 
destroy  his  will  out  of  his  presence.  He  may  authorise  i 
person  to  destroy  his  will,  but  if  it  is  not  done  in  his  pit- 
sence,  it  is  no  revocation :  so  that  I  do  not  consider  that  the 
wife  could  have  exercised  the  authority  given  to  her  by  tbe 
10th  clause  of  this  will,  to  destroy  it  after  the  death  of  the 
testator.  Looking  at  the  whole  of  the  papers,  I  am  satisfied 
that  I  cannot  put  a  construction  upon  this  paper  so  as  to 
hold  that  it  is  a  contingent  will  only.  It  is  to  operate  afttf 
the  death  of  the  wife :  why  ?  because  the  wife  is  to  have 
the  property  for  life,  with  a  power  of  disposing  of  it  amoogit 
the  children. 
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Now  is  this  a  case  in   which  extrinsic  circumstances      July  19. 
oqIcI  be  admitted  ?     I  assent  to  the  doctrine  laid  down  in    stod^uJl 
jreenough  v.  Martin,  and  in  other  cases,  that  all  the  cir-     BaherdoH. 
lumstances  of  the  case  ought  to  be  taken  into  the  consi- 
leration  of  the  Court,  from  which  to  collect  the  intention  of 
ht  testator  at  the  time  of  making  the  instrument ;  and  in 
Ikeenough  v.  Martin,  from  all  the  circumstances  which  ex- 
ited at  the  time  of  making  the  several  instruments,  the 
Doort  collected  that  it  was  the  intention  of  the  testatrix  that 
ihe  later  codicil  should  not  operate  as  an  addition  to  the 
fonner  instruments,  but  as  a  substitution  for  them.     And       Extrinsic 
Lord  Chancellor  Brougham,  in  the  case  of  Guy  ▼.  Sharp,*  ^^JJ^^JJ"^", 
•dmitted  evidence  of  circumstances,  in  order,  as  he  said,  temporaneout 

to  place  himself  in  the  same  situation  as  the  party  who  ^^  ^*  ***" 
*  ,  r      J  cution. 

Blade  the  instrument,  thereby  the  better  to  judge  what, 
tt  thai  time^  was  the  intention  of  the  testator :  so  that 
die  circumstances  must  be  contemporaneous  with  the  exe- 
aition. 

What  are  the  circumstances  here  ?  The  5th  article,  after 
tating  that  the  testator  went  to  Geneva  in  1843,  on  account 
i  his  wife's  then  delicate  state  of  health,  and  that  shortly 
Aerwards  he  was  compelled  to  quit  it,  in  order  to  resume 
lis  military  duties  in  India,  pleads  "  that,  being  apprehen- 
ave  that  his  wife,  still  in  very  delicate  health,  though  the 
somvor,  might  follow  him  so  soon  to  the  grave  as  almost  of 
necessity  to  die  herself  intestate,  under  such  apprehension, 
md  in  compliance  with  her  own  entreaty  to  that  effect,  with 
tiisown  hand  he  drew  up  and  wrote  the  very  will  now  re- 
maining in  the  Registry  of  this  Court*"  Now,  according  to 
tk  manner  in  which  this  is  pleaded,  no  evidence  of  the  fact 
^Id  be  produced  but  from  the  wife,  a  party  in  the  cause, 
vho  prays  probate  of  the  will  of  1838  and  the  first  two 
odidls;  no  declaration  is  pleaded  as  made  to  any  other 
idividaal,  so  that  you  must  collect  the  intention  of  the 
stator  from  the  instrument  itself.  The  article  goes  on: 
b^inning  thus :  '  This  my  last  will  and  testament,  made 
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July  10.     «t  Geneva,  in  October^  1843,  is  to  have  effect  only  after  tk 
— ■        death  of  my  wife ;'  and  ending  thus :  *  10.  In  the  event  oif 

mOgrdtm.     ^y  ^i^c  surviving  me,  I  hereby  authorise  her  to  cancel  anJ 
destroy  this  will.     N.B.    My  children  are  entitled  to  the 
benefit  of  the  Madras  Military  Fund,  to  which  I  am  a  riib- 
scriber ;'  '*  and  it  goes  on  to  plead  that  ^  the  said  will  wh 
contingent  only,  and  was  intended  by  the  testator  to  opoiJGe 
in  the  single  event  (which  has  not  happened)  of  thieWHf 
Clara  Stockwell,  if  surviving,  dying  so  very  shortly  Ma 
him  as  not  to  give  her  the  opportunity  of  herself  miUsi 
and  executing  her  will,  and  so,  as  it  were,  compellnig  bcrtb 
die  intesUte."    This  is  an  inference  to  be  drawn  from  the  dr^ 
cumstance  of  the  testator  having  made  this  will,  and  bsfiog 
expressed  himself  as  he  has  done  in  this  10th  claase,  as  no  en- 
dence  could  be  produced.     The  6th  article  pleads,  '*thst,iB 
order  clearly  to  provide  for  the  said  conditional  will  hansf 
effect  only  under  the  circumstances  and  upon  the  contingfD- 
cies  aforesaid,  the  testator,  with  his  own  proper  handL  wnile 
on  the  envelope,  wherein  he  inclosed  the  aamcy  the  foJioinaf 
memorandum,  to  wit :  *  This  my  will,  executed  at  Oeittfii^  h 
October,  1843,  is  after  my  death  to  be  held  at  the  disiksif 
of  my  wife,  to  be  dealt  with  according  to  her  orders;  botii 
the  event  of  the  death  of  both  of  us  at  the  same  period  ^ 
is  to  be  sent  to  Messrs.  Fletcher,  Alexander^  and  Co.,  «b» 
are  to  open  the  will,  and  communicate  with  those  oofr 
cemed ; '  and  which  memorandum  he  duly  subscribed,  oi 
added  thereto  the  address,  *  To  Mr.  Louis  Pictet,  Banquicr,' 
and  which  conditional  will  in  the  envelope  was  then  depi^ 
sited  by  the  testator  with  M.  Pictet,  his  banker  at  Gcoenb 
in  whose  custody  the  same  remained  until  after  the  tertafort 
death.'*    This  is  not  a  contemporaneous  act  with  the' execo- 
tion  of  the  will  itself,  for  he  refers  to  the  will  as  having  bed 
executed  at  Geneva  in  October,  1843,  and  he  did  not  4^ 
Geneva  until  December,  1843,  and  it  is  probable  tbittfb 
memorandum  was  written  on  the  envelope  after  the  will  wik 
executed,  some  time  between  the  28th  October  and  Decembcff 
1843,  when  he  quitted  Geneva.     Now  I  apprehend  thitdiii 
cannot  be  received  as  evidence  of  the  intention  of  the  tes- 
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at  the  time  the  instrument  was  executed ;  you  must      Jolt  19. 
that  from  contemporaneous  circumstances.     The  8th    g^Qckwdl  t. 

pleads  that  the  memorandum  is  in  the  testator's  hand-  mOardtm, 
gf  and  the  9th  goes  on  to  plead  "  that  the  testator,  still 
ing  in  his  own  possession  the  original  will  and  codicils 
gust,  1838,^  September,  1839,  and  July,  1841,  in  De- 
r,  1843,  quitted  Geneva,  on  his  return  to  India,  accom- 
I  by  Mrs.  Stockwell ;  and  at  or  about  such  time,  in 
to  prevent  any  misapprehension  which  might  arise  in 
f  the  death  of  himself  and  wife  contemporaneously,  or 

80,  in  the  course  of  their  voyage  to,  or  shortly  after 
irrival  in,  India,  he  endorsed  on  the  paper  whereupon 
riginal  will  and  codicils  were  written,  the  following 
randum,  to  wit :  *  N.B.  There  is  a  will  of  later  date 
his  lying  at  my  banker's,  M.  Louis  Pictet,  at  Geneva^ 
Itzerland.'  "  Now  what  is  the  meaning  of  this  ?  A  will 
sr  date  !  Did  he  consider  it  as  a  subsisting  will  ?  It 
>  have  effect  only  after  the  death  of  his  wife,  but  still 

a  subsisting  will.  The  effect  of  this  memorandum  is, 
ie  deceased  had  not  departed  from  the  intention  of  the 
r  memorandum ;  but  if  the  former  memorandum  is  not 
ent  for  the  object  in  view,  this  would  not  carry  it  any 
nr.  The  10th  article  pleads  <<that  the  testator  aftd  his 
irrived  in  India  in  January,  1844,  and,  in  April,  1845, 
Stockwell  being  still  in  a  delicate  state  of  health,  the  tes- 
Mrent  with  her  for  change  of  air  and  climate  to  the  Neil- 
y  Hills;  that  the  testator,  whilst  there,  being  himself 

seriously  ill,  in  order  still  further  to  prevent,  if  possi- 
Dy  misapprehension  as  to  the  aforesaid  conditional  will, 

to  the  event  upon  which  only  he  meant  and  intended 
ame  to  operate,  with  his  own  hand,  on  the  22nd 
iry,  1846," — therefore,  more  than  two  years  after  the 
tioD  of  the  will  at  Geneva,— «« added  a  fresh  endorse- 
on  his  original  will,  to  this  effect :  *  Memorandum.  My 
fing  at  Geneva,  a  draft  of  which  is  herewith  inclosed, 

intended  in  any  way  to  affect  the  bequest  of  all  my 
rty  to  my  wife  for  the  term  of  her  natural  life,  but  is 
re  effect  only  in  the  event  of  my  wife  dying  intestate/" 

-.  VI.  3    H 
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Joi.T  19.      Here,  tlien,  is  an  express  declaration  of  the  tcstafeor,  k 
.S/ocW  T     January,  1846^— the  will  heing  dated  28th  OcCobett  1843^- 


RUhndam.     that  it  was  his  intention  that  it  should  not  affect  the 

of  his  property  to  his  wife  for  life,  but  that  it  should  Imh 
effect  only  in  the  event  of  her  dying  intestate.  Why,  itiii 
new  disposition  of  the  property.  And  this  is  an  estrisK 
circumstance  not  contemporaneous  with  the  actv  but  st  i 
considerable  time  aflerwarils :  and  this  memorandum  ii  ait 
attested. 

Under  these  circumstances^  the  Court  is  bound  top» 

nounce  against  these  tliree  papers  as  alone  forming  the  «l 

of  the  testator.    There  is  some  difficulty  as  totheforarf 

the  sentence  in  this  case.     The  most  convenient  coutn  if 

proceeding  would  be  for  the  trustee  under  tlie  last  p^pcrk 

propound  that  paper  as  part  of  the  will.     I  hardly  knows 

what  shape  to  put  my  sentence.     I  am  dearly  of  opiM 

that  I  cannot  decree  probate  of  the  three  papers  (the  wS 

and  two  codicils)  as  alone  containing  the  will  of  the  d^ 

ceased  (which  is  the  object  of  this  Allegation)  ;  my  opiniae 

Allegation  re-  is  the  same  as  when  the  Motion  was  made.     I  reject  tin 

i^/J'decreed  of  Allegation,— tliat  is  the  shortest  way,— and  decree  pnA* 

all  the  papers,  of  all  the  papers.     I  am  very  sorry  for  it^  aa  I  am  iWMC 

that  I  thereby  frustrate  the  intentions  of  the  testator.   lit 

the  coHts  of  all  (mrties  be  paid  out  of  the  estate. 

Procton  :  "-JenningSt  for  the  widow ;  Heaka,  for  the  trustee. 


Add.CourtDay.  JuLY  26. 

A  deceased,       G  RIM  AN  I,   BY    HER   ATTORNEY,  V.  DraPBR  AND  CRAi" 

18^S  "becom-  TREE. — Cause. — This  was  a  business  of  citing  Mary  Dnpff 
irig  of  un-  and  Mary  Ann  Crabtree,  spinsters,  legatees  named  in  a  will 
was'lacedin"!;  of  Richard  Read  Parry,  dated  7th  June,  1846,  to  prove  tte 
lunatic  nsylum,  same  in  solemn  form ;  promoted  by  Elizabeth  Grimani  (vib 
Jlatic^^'b"*^  lit  ^^  Francis  Grimani),  the  sister  and  only  next  of  kin  of  tl« 
quisition  from  deceased. 
March.     18t5.      The  deceased  died  27th  June,  1846,  aged  59,  a  bachelor, 

but  who  reco-  i./.ii,.  t/i 

vered  Iuh  men-  possessed  ot  a  freehold  house,  worth  about  ,£800,  and  per- 
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I  estate  of  the  value  of  about  £8,000.     In  early  life  he      July  86. 
a  clerk  in  the  Bank  of  England,  but,  becoming  involved     Qy^^i  ^ 
*bt  through  being  connected  with  theatrical  affairs,  in       Draper. 
;   he  left  England,  and  resided   in  France,  upon  an  ^^   g^^uy  j^. 
lity  of  £180  allowed  him  by  his  father,  and  continued  fore  his  death, 
Side  at  Caen,  in  Normandy,  until  he  returned  to  Eng-  Jhough^'  the  ' 
,  in  1844,  in  consequence  of  his  succeeding  to  property  Commission 
msiderable  value.     During  his  residence  at  Caen,  he  ^^ed  ^nor^did 
me  acquainted  with  Mary  Ann  Crabtree,  the  daughter  he  quit  the  asy- 
e  British  Vice  Consul's  agent  there,  who,  in  1837,  upon  7"" JuncJsSe! 
nvitation,  went  with  her  mother  to  reside  in  the  de- twenty  days  be- 

id's  house,  as  his  housekeeper,  and  when  he  came  to  ^^^^  ^"  ^^^.\ 

executes  a  wiii 

land,  in  1844,  she  accompanied  him,  and  resided  with  there,     which 

ttfl  his  housekeeper  until  April,  1845,  and  it  was  pleaded  ^^    pronoun- 

...  *  ced  agamst,  on 

he  often  declared  his  intention  of  providing  for  her  by  tiie  ground  of 

nil.     After  bis  return  to  England,  he  became  affected  ^J^<^^  probatio. 

insane  delusions,  and  in  July,  1845,  he  was  placed 
rr  the  care  and  in  the  house  of  Dr.  Joseph  Seaton,  at 
e,  near  Coventry,  and  in  November,  1845,   a  Commis- 

of  Lunacy  issued  at  the  instance  of  his  sister,  Mrs. 
lani,  under  which  he  was  found  to  have  been  of  un- 
d  mind  from  the  15th  March,  1845.  He  continued 
T  the  care  of  Dr.  Seaton,  at  Stoke,  and  afterwards  at 
iford  House,  Sunbury,  Middlesex  (whither  he  removed 
establishment  in  January,  1846),  where  the  deceased 
lined  until  his  death.  Under  the  treatment  of  Dr.  Sca- 
the deceased  gradually  improved,  and  recovered  his 
dness  of  mind.  It  was  pleaded  that  this  entire  recovery 
i  from  the  27th  May,  1846,  and  that,  from  that  period 
I  his  death,  his  mind,  memory,  and  faculties  remained 
lly  free  from  any  delusion  or  disorder  whatever,  and 
frequently,  during  such  period,  in  reference  to  the  de- 
ns under  which  he  had  been  labouring,  he  admitted  the 
9  to  have  been  delusions.  In  May  and  June,  1846,  the 
flsed's  bodily  health  becoming  much  impaired,  he  ex- 
led  anxiety  to  make  his  will,  thereby  to  provide  for 
y  Draper,  to  whom  he  had  allowed  an  annuity  of  £26 
lereral  years  prior  to  the  holding  of  the  Commission  of 
mcft  and  on  the  4th  June,  1846,  being  under  the  im- 
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pression  that  he  shonld  not  long  live,  fae  inmsted  u^Mta 
cuting  a  paper  written  the  day  before' by  Dr.  Settoaft— 
the  deceased's  dictation,  which  paper  was  afterwards,  bylk 
direction  of  the  deceased,  delivered  by  Dr*  Seatootalirt 
Brady,  a  solicitor,  on  a  visit  at  Halliford  House,  wbo,ct1b 
desire  and  from  the  further  instructions  of  the  decflMii 
whom  he  questioned  as  to  his  knowledge  of  the  eontcflttaf 
the  paper,  drew  the  will  in  question,  which  was  dulf 
cuted  by  the  deceased  at  Halliford  House,  in  the 
of  Mr.  Brady  and  Miss  Stothard,  the  governess  in  Th.  8ii- 
ton's  family. 

Sir  J.  Dodson^  Q.A.,  and  HmUmg,  Dr.,  in  support  «f 
the  will,  admitted  the  presumption  of  law  against  its  fdi- 
dity,  but  argued  that  the  proof  of  the  deceased's  leeoviij 
from  his  delusions  at  the  date  of  the  execution,  and  tlieyii^ 
bability  of  the  disposition,  removed  the  presamption. 

Addams  and  Robertson,  Drs.,  coniriL 

Sir  H.  Jennbr  Fu8t. — The  question  in  this  case  is  dopl/ 
this :  was  this  gentleman  of  sound  mind,  memoiy,  and  ss- 
derstanding,  at  the  time  he  executed  the  will  ?  F^rmifiA 
he  was,  for  here  is  a  will,  duly  executed  by  him,  atMltilif 
two  witnesses;  and  if  there  were  nothing  else  but  diit,liit 
Court  must  presume  that  the  deceased  was  of  sound  bib^ 
The  contents  of  the  paper,  it  is  said,  emanated  from  Iib* 
self;  consequently,  upon  every  principle,  the  paper  vmM 
be  entitled  to  probate.  But  it  is  admitted  that  faevAS 
lunatic  at  one  time;  that  he  was  found,  under  a  Comni^ 
sion  which  issued  from  the  Court  of  Chancery,  a  lonitie 
from  March,  1845,  and  that  that  Commission  had  DoCbeEB 
superseded  at  his  death ;  that  he  had  not  only  been  ibond 
lunatic  under  this  Inquisition,  but  had  been  placed  ia^ 
house  of  Dr.  Seaton,  at  Stoke,  near  Coventry,  before  tbe 
Commission  was  taken  out,  namely,  in  July,  and  iham 
brought  to  London  in  November.  At  the  time  the  will 
was  made,  he  was  in  the  house  of  Dr.  Seaton,  called  HilK- 
ford  House,  near  Sunbury,  an  establishment  for  the  reerp* 
tion  of  persons  labouring  under  affections  of  the  mind:  I 
must  not  affront  Dr.  Seaton  by  calling  it  a  lunatic  asj\vm. 
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£oT  that  term  he 'seems  to  repudiate,  although  it  is  the.  legal      Jolt  26. 
{'tenn,  and,  as  he  receives  .  more  than  one  patient  at  ^  time,     ql^J^  ^ 
-••lie.  is  nnder  the  necessity  of  taking  out  a  license  for  this      Draper. 
.ibonse^as  a  lunsitie  asylum.    The  deceased  ¥ras  placed  under 
octhfi  care  of  Dn  Beaton,  at  this  house,  in  January,  and  he 
I  had'  been  at  the  house  several  months  before  that  period, 
'loand  he  continued  under  the  care  of  Dr.Seaton  until  his 
-'jdeath.- 

'n:t'>llie  purport  and  efiect  of  the  paper  propounded  is  to  give     Contento  of 
•^/Mt  amuity  of  £40  each  to  two  females,  for  their  lives;  and  a  ^®  P^P^f* 

freehold  house  to  Dr.  Seaton,  **  and  also  the  furniture,  plate. 

It  iiasD)- jewellery,:  books»  and  other  things  therein  contained, 

ifior  fais'ewn  absolute  use  and  benefit;'*  and  the  residue  of 

/•iheffstat^i  both  real  and  personal^  is  given  to  the  sister  of 

•(•llie*deeeased,  for  her  own  sole  use  and  benefit.    As  to  the 

▼alue  of  the  property  of  which  the  deceased  died  possessed, 

all  I  can  find  is,  that  he  had  this  freehold  house,  of  the  value 

of  about  £800,  and  personal  property,  consisting  of  a  mort> 

^rigag*  ibr  £4,700,  and  stock  in  the  Three  per  Cents*  amountp 

-fflp^rto  about  £8,000.     The  house  alone  is  valued  at  £800, 

>'bot  the  linen,  plate,  books,  and  so  forth,  in  the  house,  may 

/'luw-e  smne.  value,  and  certainly  atone  part  of  the  deceased's 

>?iife  they  had  a  very  considerable  value,  so  far  as  his  appre- 

i  >  cnadidii  of  the  books  went,  for  he  stated  that  there  were  5,000 

•  <voluMes,  worth  nearly  £S,000.     The  income  which  Mrs. 

•iGrimaiii,  the  sister^  would  derive  from  the  personal  pro- 

.  fierty  would  be  £340 ;  out  of  which,  during  the  lifetime  of 

-:^eit>««D  annuitants,  £80  must  be  paid,  which  would  leave 

^iMmu  Grimani  about  £260  a  year.    Dr.  Seaton  has  £800, 

I  .bdsides'the  linen,  furniture^  plate,  and  books ;  so  that  a  very 

<«^#onsiderable  proportion  of  the  whole  property  is  abstracted 

■flfroia  the  sister,  who,  if  the  deceased  had  died  intestate, 

•fiwovld  have:  taken  the  wholes  either  for  her  own  sole  benefit 

r'>ovthsit  of  her  husband,  from  whom  she  is  separated. 

it  ff  Under  these  circumstances,  we  must  first  consider  upon  Omu  oiproot 

(fwbkym  theofiiu  probandi  lies.    It  is  not  disputed  that  the 

«,yfOC^  that  the  deceased  was  of  perfectly  sound  mind  when 

he  did  the  act, — he  having  been  insane  at  one  period, — lies 

. ,  iqpfln  those  who  seek  to  uphold  thejad,  not  upon  those  who 
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July  86.  impugn  it.  '  If  they  make  oat  his  pcrfed  mtoritioD  of 
qT~^       mind  and  capacity  when  he  gave  instructionB  for  and  en- 

Dfnp$r» '  cuted  the  will,  notwithstanding  he  was  insane  at  one  period 
of  his  life,  they  will  be  entitled  to  probate  cvf  it ;  wheren, 
if  they  fail  to  establish  that  point  to  the  satisfaction  of  the 
Court,  they  must  be  content  with  the  decision  of  the  Coort 
adverse  to  the  case  they  set  up. 

Nature   of     In  order  to  ascertain  from  the  eridence  whether  the  db- 

tlie  deceased*!  ceased  was  or  was  not  restored  to  perfect  sanity,  it  will  be 
mental  milady.  ^  ^ 

necessary  to  consider  the  natnre  of  the  unsoiiDdness  of  mind 

under  which  he  laboured,  which  is  moat  distinctly  profed 
by  the  evidence  of  Dr.  and  Mrs.  Seaton.  Dr.  Seaton  stalfi 
that  the  deceased,  when  he  went  to  him  at  Stoke,  in  Jalyi 
laboured  under  certain  delusions.  '*  He  had  three  watcha 
in  common  use,  neither  of  which  kept  time  accuratriy;  sucii 
I  was  told  was  the  case  before  he  came  under  my  care.  AAar 
he  came  under  my  care,  he  wore  an  old  watch,  which  kcft 
time  very  irregularly,  and  which,  at  first  when  he  came  Is 
Stoke,  he  was  in  the  frequent  habit  of  altering  to  his  owi^ 
fancy.  The  only  rings  he  wore,  when  he  come  to  me^  wen 
three  brass  rings,—- common  curtain  rings,— and  a  goU 
mourning  ring ;  and  it  is  quite  true  that  he  insisted  they 
were  of  considerable  value.  I  never  heard  him  insist  ditt 
he  carried  about  his  person,  but  I  have  heard  him  say  he 
was  possessed  of,  watches  and  jewellery  to  the  valae  of 
£2^000/'  That  was  part  of  his  delusion.  Now  I  see  in  the 
will  there  is  a  particular  enumeration  of  *^  furniture^  plstti 
linen,  jewellery,  books,  and  other  things."  What  was  the 
value  which  the  deceased  put  upon  these  articles  at  the  tine 
he  executed  the  will  ?  "I  have  heard  him  say  that  he 
had  a  library  of  5,000  volumes,  and  he  described  them  M 
of  various  values, — sometimes  £2,000,  sometimes  £3,00(1 
That  was  at  Stoke,  and  previous  to  the  Commission.'* 

This  gentleman,  therefore,  shows  what  the  delusions  ef 
the  deceased  were  at  this  time,  and  Mrs.  Seaton  says  '*  he 
had  various  delusions  then  ;  he  imagined  himself  to  be  im- 
mensely rich :  he  spoke  of  his  house  and  furniture  bciiig 
much  more  valuable  than  they  really  were,  and  he  talked 
largely  upon  every  subject;    his  ddnaions  were  all  Qpo> 
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grandeur  and  wealth.  I  have  had  a  good  deal  of  expe-  July  96L 
rience  and  been  much  with  insane  persons,  and  my  decided  ^^^jj^-  y 
•pinion  was  that  which  I  told  his  sisteri  Mrs.Grimaniy  that  I 
thought  his  insanity  would  be  cured."  There  was  another 
delusion,  that  a.  tin  teakettle  he  possessed  was  made  of  silver, 
and  the  will  speaks  of  plate,  jewellery,  and  «« other  things'* 
in  the  house. 

These  were  his  delusions ;  it  was  not  a  case  of  dementia^ 
but  of  delusion,— a  deluded  mind,  a  deluded  imagination  ; 
not  fancying  things  to  exist  which  did  not  exist,  but  fancy- 
iDg  things  to  be  other  than  they  really  were,  and  of  which, 
if  he  had  been  in  his  right  senses,  he  must  have  been  aware. 
If  these  delusions  ceased  to  exist,  when  did  they  cease? 
AlthcNigh  he  was  progressing  towards  recovery,  and  Dr. 
Seaton  considered  that  there  was  every  probability  he  would 
recover,  and  perhaps  he  might  be  right  in  that  opinion,  yet  I 
think  it  is  clear  that  the  delusions  continued  up  to  a  com- 
paratively late  period,  in  1846,  for  it  is  not  maintained  that, 
prior  to  the  9th  of  May,  he  was  of  perfectly  sound  mind ; 
that .  he  had  been  restored  to  the  state  of  mind  he  had  pre* 
viously  possessed.  Upon  that  day,  it  is  stated,  in  a  commu- 
nication made  to  Mrs.  Grimani,  that  he  had  lost  all  his  dela- 
aicHis ;  but  they  had  not  been,  at  that  time,  entirely  eradi* 
cated*  for  he  still  retained  the  delusion  as  to  the  age  of  his 
lather  and  as  to  his  own  age,  he  supposing  that  his  father 
(who  died  at  88)  lived  to  the  age  of  103,  and  that  he  himself 
was  a  younger  man  than  he  really  was,  and  that  he  should 
live  to  a  great  age.  This  delusion  as  to  his  age  existed  on 
the  S6th  May,  and  it  is  only  upon  the  27th  May,  seven 
days  before  the  inception  of  this  will,  that  he  is  said  to  have 
been  of  perfectly  sound  mind,  and  entirely  free  from  delu- 
sion. Therefore,  I  think  I  may  throw  overboard  a  great 
deal  of  the  evidence  as  to  his  gradual  recovery,  because 
when  I  find  it  admitted  that  upon  the  9th  May  he  did  not 
abjure  his  delusion,  and  upon  the  26th  he  returns  to  one  of 
them,— and  it  does  not  appear  that  the  wearing  of  the  brass 
cortain-rings,  which  he  had  represented  to  be  of  gold,  had 
been  left  off  until  the  beginning  of  May,— it  is  in  vain  to  go 
through  all  that  evidence.    But  if  all  this  was  at  an  end  in 
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Jdlt  86.  May«  then  there  is  no  reason  why  this  gentleman  should 
^^r~.  not  have  made  a  valid  disposition  of  his  property.  Bat,  k 
Drmptr.  order  to  establish  this  important  point,  1  must  have  it  not 
only  from  persons  who  had  ample  opportunity  of  knowing 
when  these  delusions  actually  ceased,  bat  that  their  eri- 
dence  comes  in  such  a  manner  and  from  auch  aoarces  tbt 
the  Court  can  rely  upon  it  with  perfect  confidence. 

Now  it  does  so  happen  that  almost  all  the  witneases  sits 
this  point  are  from  the  family  of  Dr.  Seaton»— himseU^  bit 
wife,  his  father,  his  wife's  sister,  William  Walker,  who  mi 
at  that  time  servant  to  Dr.  Seaton,  and  Miss  Stothard,  tke 
nursery  governess ;  these,  with  Mr.  Brady,  the  aolicitor,tfe 
important  witnesses.  Mr.  Vigne  and  Mr.  Skrine  are  io- 
portant  witnesses ;  so  is  Dr.  Dickson,  to  a  certain  extent; 
and  upon  their  depositions  the  Court  would  placse  thegre^ 
est  reliance.  Mr.Vigne  has  shown  great  care  and  caotioB; 
he  endeavoured  to  ascertain  the  state  of  the  deceased's  nia' 
on  religious  subjects,  and  was  much  engaged  with  \am» 
With  respect  to  the  other  witnesses,  Dr.Seaton, — who  has  ml 
thought  proper  to  propound  the  will,  any  more  than  Mr. 
Cecil  (Committee  of  the  estate  and  executor  named  in  tke 
will), — a  short  time  ago,  would  not  have  been  a  coo^MfteBt 
witness  without  releasing  his  interest  aa  to  the  fumitme^ 
plate,  &C. ;  but,  not  being  a  party  in  the  cause,  he  is  now  i 
competent  witness,  but  his  evidence  is  to  be  receifcd 
with  care  and  caution,  because  it  goes  to  establish  a  wiB 
under  which  he  will  take  a  benefit.  The  same  observstifla 
applies  to  Mrs.  Seaton,  who,  as  the  wife  of  a  party  takings 
benefit  under  the  will,  would  not  have  been  e  compeusl 
witness  without  releasing. 

Now  I  do  not  think  it  necessary  that  the  Court  shonU 
take  the  view  of  the  learned  Counsel  who  argued  agaiaik 
the  paper,  and  decide  whether  this  is  a  case  of  fraud,  eoo- 
spiracy,  and  perjury ;  the  decision  of  the  Court  will  net 
turn  upon  that  point.  The  question  for  the  Coart  to  ddff- 
mine  is,  whether  enough  is  proved  to  entitle  this  will  ti 
probate;  and  I  proceed  to  consider  the  real  effect  of  the 
evidence  as  to  that  point. 
The  evidence.       Dr.  and  Mrs.  Seaton  testify  that  the  deceased,  upon  tlw 
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8Tdi  Mvf/WM  free  flrmn  all  delnsion^  and  restored  to  per-      JFult  SB. 

feet  MUndnt^Mtff  mind.  Dr.  Seatoii  states  that  he  admitted,    Or^uad  v. 

ii€a]4y  B^'th^  9th  of  May,  that  he  had  been  under  delu- 

diMaa-to  the  'value  of  his  property,  and  as  to  his  own  age 

•dd  that  bfhte  fkther;  that  he  gave  the  most  complete 

mnI  satisfactory  evidence  of  perfect  recovery  by  admitting 

(which  is  considered  a  decisive  test)  that  he  had  had  delu- 

miis»    Now  these  adtnissions  may  be  true,  or  they  may  be 

fijpied.    We  all  know  that  a  person,  though  still  labouring 

VMter  delusions  on  a  particular  point,  nfay  artfully  endea- 

y^  to  conceal,  and  often  succeed  in  con<5ea]ing,  their  exist- 

ettt.    It  is  not  the  mere  non-manifeistation  of  the  delusions 

It  WDj  particular  time  that  will  prove  their  non-existence. 

NMteg  can  more  clearly  prove  that  a  delusion,  though  dor- 

nhat^may  be  still  in  existence,  ready  to  break  out  when 

alM  into  manifestatioo,  than  the  fact  in  this  case,  that  the 

mtion  of  the  deceased  as  to  his  own  age  and  that  of  his 

Mer  was  shown  to  exist  so  late  as  the  26th  May.    Dr. 

Soitoii  sajrs,  upon  no  other  occasion  between  the  9th  and 

tbe  97tli  May  did  any  of  the  delusions  exist  except  on  that 

one  point  on  the  S6th  May.     But  I  think  I  can  trace  the 

editenee  of  other  delusions. 

I  cannot  help  thinking  that  the  evidence  of  Miss 
Btotbard  is  very  important  upon  this  point,  and  her  evi- 
ckaee  has  not,  I  think,  been  treated  quite  in  the  way  it 
o^gfat  to  have  been  by  the  learned  Counsel  who  argued  in 
aipjiort  of  the  paper.  They  admit  that  her  evidence  is  in- 
owiasUgii  in  itself  and  irreconcilable  in  all  its  parts ;  but 
tksf  say,  she  is  an  attesting  witness,  and  she  cannot  be  got 
nd  of  as  such,  however  little  reliance  may  be  placed  upon 
hvtestiiiioDy.  This  lady  appears  to  have  entered  into  the 
fiofly  of  Dr.  Seaton  in  February,  1846  (she  being  then 
ibsQt  twenty-two  or  twenty-three),  and  she  says  that,  when 
^  first  came,  she  had  little  communication  with  the 
faeased,  ^Hiom  she  saw  principally  at  prayers,  **  After 
^t  the  middle  of  May,"  she  says,  **  I  had  a  deal  of  con- 
gelation widi  him,  and  was  with  him  a  great  deal  until  his 
<Wh«  His  conversation  was  about  different  places  he 
"*A  visited  abroad** — ^the  deceased  had  resided  abroad  a 

VOL.  VI.  S  I 
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JuLT  86«      considerable  time — <'  and  in  England,  bat  was  tnostly  aboit 
Q^      .        theatricals.    He  had  been  very  much  engaged  in  tfaettra. 

Draper.      I  never  saw  anything  in  him  that  would  lead  me  to  suppoie 
that  he  was  deranged, — not  from  the  first :   I  can't  say  I  lav 
any  difference  at  all  in  his  manners  from  the  first  to  the 
last.'*     In  one  part  of  her  deposition  she  says  she  nercr 
heard  of  his  mind  being  affected  till  after  his  death,  having 
in  another  part  stated  that  it  was  talked  of  in  the  house  hofr 
wonderfully  his  mind  had  recovered.     Therefore,  I  am  Mt 
surprised  that  Counsel  found  it  extremely  difficult  to  reoon- 
cile  the  testimony  of  the  witness  in  all  its  parts.     I  do  iMt 
mean  to  say  that  she  is  perjured  and  unworthy  of  beKc( 
though  it  is  a  strange  circumstance  that  she  should  hate 
deposed  so  inconsistently,    so  irreconcilably,   as  she  hi 
done,  in  different  parts  of  her  deposition.    But  it  is  to  wluC 
she  does  depose  rather  than  to  what  she  does  not,  that  the 
Court  is  inclined  to  pay  attention.    She  describes  the  ible 
and  habits  of  the  deceased  when  Mrs.  Seaton  was  abKnl 
from  Halliford  House,  about  the  middle  of  May.     She  HJI 
he  was  in  the  habit  of  sitting  upon  the  lawn,  and  continied 
to  do  so  until  within  a  week  of  his  death  ;  that  he  w«  t 
very  merry  man  to  converse  with,  but  was  Iow->8|ririted 
if  left  to  himself,  and  he  never  liked  to  be  alone.     "I 
should  say  his  manner  and   demeanour   were  invariably 
quiet,  composed,  and  gentlemanlike;  and  a  very  gelld^ 
manly  man  he  was  at  table,  and  always  conducted  himsdf 
so.     I  don't  think  the  deceased  spoke  to  me  of  delasionii 
nor  do  I  know  what  his  delusions  were:" — so  say  many  of 
the  other  witnesses  ;  therefore,  though  he  might  be  labour- 
ing under  delusions,  these  persons  were  not  in  a  conditioo 
to  detect  them.    I  think  that  will  appear  from  what  she  sajs 
further  on :  "  He  has  oflen  spoke  to  me  of  his  house  it 
Islington ;  he  said  he  intended  to  have  it  put  in  order,  and 
thoroughly  repaired  and  beautified,  as  he  intended  retnnh 
ing  to  it.     He  said  he  had  a  small  drawing-room  in  Ids 
house,  which  was  very  beautiful ;  that  the  front  drawing- 
room  was  the  largest,  and  he  used  it  as  the  library,  became 
he  had  so  many  books."     What  books  had  he  ?     What  irere 
the  books  he  left  in  the  house  to  Dr.  Seaton  }     Because  iflt 
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)ald  appear  that  he  had  a  valuable  collection  of  books^-—      Jvlt  26. 

t  merely  Scotch  novels   and   books  on   theatrical  sub-     q^Z!!"'^ 

Its, — if  he  had  this  large  library  that  could  not  be  con«       Draptr. 

ned  in  the  small  drawing-room, — he  had  them  or  he  had 

t: — if  he  bad  them^  though  they  might  not  be  of  the 

lue  of  £3,000,  they  would  be  a  considerable  addition  to 

e  devise  of  the  house  to  Dr.  Seaton  ;  if  he  had  not  this 

rge  library,  then  thb  conversation  shows  a  continuance  of 

e  delusion  under  which  he  had  laboured  at  an  earlier 

iriod,  as  to  the  extent  and  value  of  his  library.     The  wit- 

m  says  she  never  heard  that  he  had  prints,  or  gold  or 

Qsel  papery  pasted  on  the  doors,  walls,  and  banisters  of  his 

mise^  but  he  talked  about  prints.     This  was  one  of  his 

elusions,  that  he  had  a  valuable  collection  of  prints,  which 

rints  were  found  not  to  be  glazed  or  framed,  but  pasted  on 

le  wall.     So  that  I  think  it  may  be  traced  from  this  lady's 

ridence,  although  it  is  sworn  by  Dr.  Seaton  that  the  de- 

lased  was  free  from  delusion  from  the  26th  May,  that  at  this 

me  he  was  under  a  delusion  as  to  the  value  of  the  property 

specting  which  he  was  conversing  with  her,  the  books 

id  the  house  so  beautifully  fitted  up.     Miss  Stothard  states 

At  the  deceased  was  partial  to  Dr.  Seaton  and  Mrs.  Seaton, 

id  I  have  no  doubt  he  was ;  I  have  no  doubt  they  treated 

n  with  the  greatest  kindness  and  attention,  and  I  dare 

J  the  moral  effect  of  that  treatment  had  a  beneficial  in- 

lence  upon  the  deceased's  mind.     But  it  is  not  enough  tq 

Mm  that  he  was  partial  to  them,  and  that  it  was  pro- 

lUe  he  would  make  a  return  for  their  kindness;  but, 

I  order  to  support  this  act,  more  must  be  done ;  it  must 

e  shown    that  all  the  delusions,   on   account  of  which 

e  had  been  placed  under  their  care,  were  entirely  era- 

icated.      This  lady  had  no  idea  that  the  deceased  was 

Isoed  under  Dr.  Seaton's  care   for  disorder  of  the  mind ; 

^ghy  whilst  conversing  with  her  in   May,    "  he  was 

Iwajs  saying  he  was  getting  better ;  he  felt  much  better 

ban  he  had  done  for  years.*'     She  says  :  "  I  don't  fee\  the 

Ughtest  doubt  that  he  was  of  perfectly  sound  mind,  and 

Ittite  capable  of  making  and  executing  his  will ;  and  he 

^^  10  until  shortly  before  his  death."    That  is  her  opinion, 
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ivLT  96.     and  if  she  knew  of  none  of  his  pre-existing  delusionst  theie 
g  r~^        wtfs  no  reason  why  she  should  have  suppoaed  he  was  af 
Dmptr/    unsound  mind  from  the  means  of  observatioD   she  hai 
But  it  seems  difficult  to  conceive  that  tfaia  lady  shooU 
not  have  had  some  impression  that  he  waa  of  unsoaad 
mind ;   that  he  had  been  of  unsound  mind ;  that  he  had 
laboured  under  delusions,  because  she  was   left»  in  the 
absence  of  Mrs.  Seaton,  to  amuse  him,  to  read  to  him*  Is 
converse  with  him ;  yet  no  information  ia  given  to  her,  a^ 
cording  to  her  account,  as  to  the  state  of  hia  mind.    Itii 
impossible  not  to  believe  that  she,  with  others,  must  have 
known  the  fact  of  his  unsoundness  of  mind,  though  it  made 
no  impression  upon  her  mind,  because  it  should  aeenit  a^ 
cording  to  Mr,  Brady,  that  she  had  had  some  experienct  is 
these  cases,  since  she  had  attended  a  relation  of  her  ovi 
labouring  under  a  complaint  of  the  same  kind.     But  so  it  k 
The  Rev.  Mr.  Vigne  visits  the  deceased  two  or  tinw 
times  before  the  7th  June,  the  day  the  will  beara  date^   Bi 
states  that  he  exercised  great  caution.     Though  he  kaev 
the  deceased  had  been  insane  (he  does  not  seem  to  haft 
known  the  nature  of  the  delusions),  he  went  under  theiah 
pression  that  he  was  then  of  sound  mind  ;  but  he  secmi  to 
have  satisfied  himself,  from  inquiries  he  made  of  him,  tlat 
he  perfectly  well  understood  the  rite  he  waa  about  to  adni- 
nister  to  him.     He  says  the  deceased  conducted  himself 
properly,  and  exhibited  no  unsoundness  of  mind.     Nor 
would  he  have  detected  it,  if  he  did  not  know  what  his  p«^ 
ticular  delusions  had  been,  and  how  to  test  hia  aoundnetfi 
general  or  particular :  and  the  same  may  be  said  of  the  cri- 
dence  of  Mr.  Skrine,  as  far  as  it  goes. 

Dr.  Dickson's  evidence  is  important  He  aaw  the  de- 
ceased on  the  Ist  May,  and  then  it  is  clear  that  he  «si 
labouring  under  the  delusion  as  to  the  age  of  his  fttfaer* 
He  was  seen  by  Dr.  Dickson  on  the  4th  June,— >not  an  na- 
important  day,  because  it  is  the  date  of  the  paper  B,  wbidi 
is  the  inception  of  that  subsequently  made.  Dr.  Dickson  ii 
of  opinion  that  on  the  1st  May  he  was  not  in  a  sound  state 
of  mind ;  but  he  is  of  opinion  that  he  was  considerably  is* 
proved  on  the  4th  June,  and  he  believes  that  he  was  then  of 
sound  mind,  founding  his  conclusion  principally  upon  tlue: 


\ 
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that  the  deceased  admitted  that  he  was  in  error,  in  the  first      Jvly  26. 
instance,  as  to  his  father's  age,  and  referred  him  to  the     Of^i^r. 
tombstone  on  which  his  age  was  recorded,  and  Dr.  Dickson,      Vrt^pm'* 
liaviog  examined  it,  found  the  deceased  to  be  correct.  There- 
fore,  on  the  4th  June,  he  was  under  no  delusion  upon  that 
point ;  but  it  does  not  follow  that  at  no  subsequent  period 
delusion  did  not  exist,  because  we  find  that,  between  the 
9tb  and  the  26th  May,  no  delusion  was  manifested ;  but  on 
the  26th  May  he  returned  to  the  delusion  as  to  his  father^s 

.  This  being  so,  let  us  see  what  are  the  indications  with 
vespect  to  paper  B.  Dr.  Seaton  says  the  deceased  had 
wished  to  make  a  will  in  favour  of  Mary  Draper,  and  if  the 
Bpedfie  bequests  had  been  confined  to  Draper  and  Crabtree, 
It  is  very  possible  that  the  Court  might  never  have  heard  of 
this  case.  So  far  as  Draper  is  concerned,  it  is  not  at  all  im- 
probable that  Mrs.  Grimani,  if  the  property  had  come  to 
Imt,  would  have  paid  her  legacy,  inasmuch  as  she  took  an 
active  part  in  procuring  payment  of  her  annuity,  under  the 
direction  of  the  Court  of  Chancery,  after  the  deceased  had 
been  found  a  lunatic.  I  think  the  disposition  in  her  favour 
a  very  natural  one,  and  the  Court  would  have  striven  to 
give  efiect  to  it,  because  there  was  a  moral  obligation  upon 
the  deceased  to  make  some  provision  for  Draper,  and  there 
Is  no  reason  to  suppose  that  any  improper  influence  had 
been  used  to  procure  it.  In  saying  this,  I  do  not  mean  that 
liiere  was  improper  conduct  on  the  part  of  Dr.  Seaton,  in 
leladon  to  the  bequest  made  to  him. 

The  account  given  by  Dr.  Seaton  of  the  preparation  of 
this  paper  is  to  this  effect.  He  says  :  "  On  several  of  those 
occamons  when  I  believe  he  was  perfectly  sane,  the  deceased 
■uinifested  great  anxiety  about  the  disposal  of  his  property ; 
bot  more  especially  with  regard  to  Mary  Draper,  frequently 
expressing  himself  to  the  effect  that  he  hoped  he  should  not 
die  without  making  a  provision  for  that  poor  woman.  His 
anzie^  was  more  particularly  manifested  about  the  month 
•f  Maj,  At  that  time  he  became  very  nervous ;  he  became 
iasproascd  with  the  idea  that  he  should  not  live  long."  It 
ia  Mid  he  was  right,  though  Dr.  Seaton  thought  there  was 
no  danger  of  his  dying  shortly;  and  this  is  urged  as  a  proof 
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July  26.      of  the  deceased's  soundness  of  mind  !     "  The  anxiety  wai 
^T~ .        not  so  much  from  the  fear  of  death  as  that  he  should  die 

Draper, '  without  providing  for  Mary  Draper.  On  the  Srd  June,  he 
asked  me  if  I  would  write  down  his  wishes  respecdng  hit 
property.  I  endeavoured  to  persuade  him  that  he  was  ia 
no  danger  of  dying;  that  there  was  no  immediate  danger; 
however,  he  pressed  me  so  strongly  that  I  consented  t» 
write  down  his  directions.  Before  I  commenced  doing  m, 
he  asked  me  if  I  was  sure  he  could  not  make  a  will.**  Dr. 
Seaton  had  told  him  that  he  thought  he  could  not  mikei 
will, — this  was  a  notion  that  seems  to  have  possessed  Dr. 
Seaton, — inasmuch  as  he  had  heen  found  a  lunatic,  and  vii 
still  under  his  care ;  and,  strange  to  say,  the  same  imprci- 
sion  seems  to  have  been  made  on  the  mind  of  Mr.  Bndji 
who  might  be  supposed  to  have  known  the  law  better  tbaa 
Dr.  Seaton.  It  is  an  extraordinary  circumstance  that»  theie 
having  been  no  communication  between  them  on  this  pon^ 
both  should  have  come  to  this  same  conclusion.  <*  The  de- 
ceased said,  '  Well,  my  sister  will  have  the  disposal  of  iij 
property;'  to  which  I  replied,  'That  would  be  the  am! 
He  then  said,  '  Surely,  the  world  is  not  so  bad  ;'  or  <  Sord)^ 
Betsey  is  not  so  bad,'  or  '  human  nature  is  not  so  bad,'-^ 
was  one  of  those  expressions,  which  I  cannot  saj,— *b«t 
that  she  will  comply  with  my  last  wishes.'  He  then  di^ 
tated,  word  by  word,  the  paper  which  I  wrote  outf  end 
which  is  the  paper- writing  marked  B ;  but  I  only  wrote 
that  part  of  it  which  is  in  ink."  The  effect  of  paper  B  it 
much  the  same  as  that  of  the  paper  propounded,  except  thit 
the  sister  has  not  the  property  led  to  her  sole  and  sepinte 
use,  therefore,  it  is  said,  it  would  go  to  her  husband*  Dr* 
Seaton  goes  on  to  say  :  '*  No  further  reference  was  made  to 
that  paper  B  during  the  rest  of  that  day ;  but,  about  two 
o'clock  on  the  following  morning,  Mr.  Parry  called  me  ufi 
my  room  being  next  to  his.  He  told  me  he  could  notdeepi 
— he  had  not  signed  the  paper.  He  begged  me  to  get  it 
immediately,  and  that  I  would  call  up  two  of  the  serranti 
to  witness  it.  1  felt  his  pulse ;  I  conversed  with  him,  md 
did  all  I  could  to  convince  him  he  was  in  no  danger;  be, 
however,  said  he  was  sure  he  should  not  live  longi  aoi 
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should  be  more  comfortable  if  he  signed  that  paper.     I  told      Jolt  26, 
him  that  it  would  be  quite  soon  enough  in  the  morning,  and     ^.      . 
refused  to  call  up  the  servants  needlessly  at  that  hour.     He»       Draper. 
however,  continued  to  entreat  me  with  extreme  nervous  ex- 
citement to  get  the  paper."    Now  really,  when  a  gentleman, 
whose  attention  has  been  called  to  nervous  complaints,  to 
disorders  of  the  mind,  talks  of  a  person  who  had  been  found 
a  lunatic,  and  was  placed  under  his  care  for  a  disorder  of 
the  mind,  being  in  a  state  of  '<  extreme  nervous  excitement," 
the  term  conveys  a  great  deal  more  to  my  mind  than  it 
would  if  it  had  come  from  a  witness  not  in  the  situation 
and  of  the  character  of  Dr.  Seaton ;  that  he  was  not  alto- 
gether in  that  state  and  condition  which  would  fit  him  for 
making  a  disposition  of  his  property.     He  says :  "  The  ex- 
dtement  occasioned  a  slight  epileptic  fit,  which  lasted  about 
three  minutes,  I  think.     Seeing  his  intense  anxiety^  I  called 
down  my  man-servant,  Walker^  and  I  then  went  down  stairs, 
and  fetched  the  paper,  and  pen  and  ink.  I  gave  him  the  pen 
•8  be  sat  up  in  bed,  and  he  signed  his  name  immediately.   He 
was  in  so  great  a  hurry  to  sign  it,  that  he  did  not  observe 
that  Walker  was  not  in  the  room  at  the  time  of  his  signing." 
All  this  does  not  look  very  much  like  a  person  in  a  sound 
itate  of  mind.     ''  I  endeavoured  to  persuade  the  deceased 
that  he  was  in  no  danger.     I  put  the  paper  B  away.     It  re- 
mained in  my  possession  until  the  following  Sunday  morning, 
the  7th  June,  when  I  gave  it,  by  Mr.  Parry's  directions  and 
in  his  presence,  to  Mr.  Brady.    I  believe  that,  at  the  time  of 
Us  10  signing  that  paper,  he  was  perfectly  sane,  and  that  the 
vtale  of  nervous  excitement  he  was  in  was  occasioned  en- 
My  by  his  lying  awake  and  thinking  of  the  paper^  and  his 
^  having  provided  for  Mary  Draper."     But  still  the  de- 
ceased, in  that  house,  was  in  a  state  of  ''  nervous  excite- 
ment;"— he  cannot  get  out  of  that.     He  says:  "Two  or 
^f^  days  before  the  paper  was  signed,  he  asked  me  what 
i^m  I  was  paid  with  him.     I  told  him  at  the  rate  of  £200 
'  year.   He  then  asked  me,  did  that  include  medical  attend- 
''^t  and  everything  ?     I  told  him  it  did.    He  observed, 
' '^elljit  is  little  enough,'  or  <  it  is  not  enough,  considering 
^  trouble  you  have  with  me  ;  however,  I  hope  I  shall  be 
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Jolt  26.     able  to  make  it  up  to  you  some  day/     He  constantly  a- 
^  .      1        pressed  inratitude  to  me ;  he  never  conversed  with  any  one 

Dfnpo'.      without  expressing  his  attadiment  to  me  and  my  wife. 

ThiSy  therefore,  is  the  inception  of  the  will;  beesoK^ 
though  Dr.  Seaton  says  the  deceased  had,  in  the  intense- 
diate  time,  been  desirous  of  making  a  will,  and  though  till 
conversation  respecting  the  £200  passed  two  or  three  dsyi 
before,  yet  nothing  is  done ;  the  paper  B  is  begun  on  Ae 
8rd  June,  and  it  is  at  two  o'clock  in  the  morning  of  the4d 
when  this  transaction  took  place,  under  the  idea  that  hem 
at  the  point  of  death,  for  that  is  the  representation  given  \fi 
Dr.  Seaton.    Walker  gives  much  the  same  account,  butk 
places  the  transaction  at  a  much  later  hour,  after  six  o'dock: 
that  is  an  immaterial  discrepancy.    Dr.  Seaton  elsewhere  Hji 
the  deceased  desired  him  to  call  up  the  servants  to  witnas 
the  paper,  and  when  he  at  first  refused,  ''  demanded  thst  k 
should  do  so  with  the  most  passionate  vehemence,  and  tba» 
upon  went  off  into  an  epileptic  fit."     After  the  paper  ws 
signed,  he  says,  <<  Mr.  Pariy  insisted  that  he  was  in  a  AfBi% 
state,  and  would  have  Mrs.  Seaton  come  into  his  room,  thu 
he  might  take  leave  of  her.      After  that,  he  gave  nrisite 
directions  as  to  his  funeral.     My  efforts  to  remove  his  bdirf 
that  he  was  dying  had  little  effect.     I  made  two  atterapHli 
return  to  bed,  but  he  called  me  up  again." 

I  say  that,  in  the  inception  of  this  business,  this  geBd^ 
man  was  not  in  a  state  of  mind  to  set  about  so  serious  an  sfit 
When  he  talked  of  £200  a  year  being  an  insufficient  rear 
neration  to  Dr.  Seaton,  I  should  like  to  know  whether  ft 
was  with  reference  to  £1,200  per  annum»  which  he  wspfBtA 
himself  to  possess,  or  £340,  the  income  he  derived  flsn 
the  mortgage  and  the  money  in  the  funds ;  he  had  no  other 
source  of  income.  [v^Jtfaira^.— He  told  persons  at  Caen  thit 
he  had  £300  a  year  from  the  Bank,  which  was  either  a  ddi- 
sion  or  an  untruth.]  The  house  was  not  let.  The  inoeptitf 
of  this  business  does  not  satisfy  me  that  the  deceased  wsi<f 
sound  mind  at  that  time,  and  if  so,  it  becomes  necesisiy  tf 
examine  much  more  carefully  than  would  othemrise  be  I^ 
quired,  the  subsequent  acts. 

Nothing  further  is  done  until  the  7th  June.    The  (fe- 
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jsed,  it  18  said^  expressed  anxiety  to  have  the  will  set  right      July  S6. 

Mr.  Brady,  who  frequently  paid  a  visit  at  Halliford  ^^»  . ^ 
rase  from  Saturday  to  Monday.  Accordingly,  upon  Drapo'^ 
turday,  the  6th  June,  Mr.  Brady  came  down,  and  the 
It  morning,  at  breakfast,  the  paper  B  was  produced 
rhich  was  in  the  possession  of  Dr.  Seaton),  which  Dr. 
iaton  says  he  did  not  consider  would  operate  as  a  will, 
ictuse  it  was  made  in  a  lunatic  asylum, — not  that  the  de- 
!ued  was  insane ;  on  the  contrary,  he  says  he  was  of  sound 
tind; — but  he  was  impressed  with  the  notion  that  no  will 
Bold  be  valid  under  such  circumstances,  the  deceased  hav- 
ig  been  found  lunatic  by  the  Inquisition. 

I  am  far  from  reflecting  upon  Mr.  Brady's  conduct  as 
nding  himself  to  views  which  Dr.  Seaton  might  entertain, 
r  might  not,  to  get  the  instrument  which  is  subsequently 
racored.  The  account  of  Mr.  Brady  is  to  this  effect.  He 
lentions  the  regard  which  the  deceased  had  for  him,  and 
lat  he  had  thought  him  a  month  before  perfectly  recovered. 
His  mind,  memory,  and  faculties/'  he  says,  ''seemed 
rbolly  free  from  any  delusion  or  disorder  whatever.  The 
dnaons  under  which  he  had  laboured  seemed  to  have 
Dtirely  disappeared.  I  discovered  that  he  had  left  off  the 
nm  rings  on  his  fingers,  and  I  recollect  it  struck  me, — that 
rtt  about  a  month  before  the  will ;  and  they  treated  him 
roD  about  that  period  as  a  man  perfectly  restored  to  his 
lentai  state.  I  cannot  say  that,  in  reference  to  the  delu- 
ioDi  under  which  he  had  been  labouring,  he  admitted  the 
une  to  have  been  delusions ; " — so  that  there  was  no  test- 
Dg  Um  with  respect  to  those  delusions ; — <<  but  he  ceased 
9  erince  delusion,  and  on  all  subjects  expressed  himself 
ovrectly  and  without  delusion.*'  I  have  no  doubt  he  would 
b  ao  on  subjects  not  connected  with  his  delusions.  He 
■ya,  about  a  week  before  the  will,  he  had  a  conversation 
vith  the  deceased,  who  spoke  in  high  terms  of  Dr.  Seaton, 
^  particularly  of  Mrs.  Seaton,  whose  attentions,  he  said, 
'ere  past  all  praise*  *'  He  expressed  to  me  an  opinion  that 
«  ahottld  not  live  long,  but  he  never  said  a  sentence  to  me 
^  that  time  of  his  intention  to  make  his  will.  He  never 
'^tioned  his  will  to  me  until  the  morning  of  the  day  on 
Vol.  VI.  3  K 
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July  26.      which  the  will  bears  date.      In  May^  and  the  beginmog  <if 
^^r~.        June^  he  was  somewhat  declining  in  health.**     He  sap  the 

Dnp€r,      deceased  was  very  intimate  with  him,  and  on  the  monuBf 
of  Sunday,  the  7th  June^  they  met^  before  breakfast,  in  the 
breakfast-room,  before  any  part  of  the  family  were  don 
stairs,  when  he  mentioned  that  he  had  got  Dr.  Seaton  t» 
prepare  his  will,  but  was  fearful  the  doctor  was  not  oolnp^ 
tent  to  do  it  legally,  and  he  asked  the  witness  to  look  at  i^ 
and  if  it  was  not  in  the  proper  form,  to  make  one  for  him; 
and  Mr.  Brady  says  he  answered  at  once  that  he  would  di 
so.     There  is  not  much  in  acceding  to  the  request,  becuK 
that  would  satisfy  the  deceased.     He  goes  on :  <<  Dr.  Sesta 
came  into  the  room,  and  the  deceased  mentioned  to  hia 
what  he  had  been  saying  to  me,  and  requested  him  to  ]■•' 
duce  the  paper,  and  give  it  to  me.     Seaton  went  up  tm 
brought  and  gave  me  the  paper  (marked  B),  and  I  pat  it 
in  my  pocket.     After  breakfast,  the  family  went  to  dnai 
and  subsequently  to  church.     I  was  lefl  alone  with  thed^ 
ceased.     We  were  in  the  breakfast-parlour.     He  introdiNri 
the  subject  of  the  will,  which  I  had  read  by  myself  in  the 
interval.    I  then  told  him  I  had  considered  of  it,  and  it  wooH 
require  some  consideration  on  my  part  before  I  fulfilled  aj 
promise.     First,  I  said  to  him,  I  must  understand  whether 
you  really  know  what  you  have  done,  and  whether  yoe 
remain  in  the  same  mind  at  present ;  and  I  produced  the 
paper  B  from  my  pocket,  and  requested  him  to  state  whtf 
it  contained.     He,  without  the  least  hesitation,  nmde  a  ltat^ 
ment,  which  I  compared  with  the  will,  as  he  proceeded,  mi 
found  he  had  correctly  stated  the  contents  and  in  the  order  ii 
which  they  were  there  placed.     I  considered  for  some  tiflK' 
He  expressed  a  great  desire  and  anxiety  to  have  it  done;  he 
was  evidently  unhappy  about  it."     <'  I  remember  1  had  a 
conversation  with  him  upon  the  subject  of  his  beqoest  t0 
his  sister,  and  explained  that,  as  it  then  stood,  her  hosbtfxl 
would  become  entitled  to  the  bequest  to  her^  and  he  said  he 
did  not  wish  that,  and  that  she  was  separated  from  her  hat- 
band, and  he  meant  the  bequest  for  her  sole  use ;  and  he 
added,  '  Betsey  does  not  c.ire  for  him,'  meaning  her  fan^ 
band,  he  having  married  again,  and  liable  to  be  indicted  f* 
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bigamy.      In   reference  also  to  the  annuities  to  the  two      July  98. 
females,  I  joked  him,  that  I  thought  one  female  might  have     ^T"    . 
been   sufficient  for  him.      He  assured   me  there   was  no       Urixper. 
impropriety  between  him  and  Miss  Crabtree."     It  is  some- 
what curious  that  the  very  same  idea  struck  Dr.  Seaton^ 
when  preparing  the  paper  B,  for  he  says,  when  he  came  to 
ihe  annuities  to  Mary  Draper  and  Mary  Ann  Crabtree^  '^  I 
observed  aloud,  <  Pretty  liberal  provision  for  a  couple  of 
whores ; '  whereupon  he  energetically  replied,  <  No,  indeed, 
Mary  Ann  Crabtree  is  no  whore ;   I   never  had  anything 
improper  to  do  with  her.'  "     There  was  no  communication, 
Mr.  Brady  says,  between  him  and  Dr.  Seaton  as  to  paper  B, 
btit  it  is  somewhat  extraordinary  that  these  gentlemen  are 
both  impressed  with  the  same  notion  that  the  deceased, 
being  found  lunatic  under  an  Inquisition,  was  not  capable 
of  making  a  will,  and  that  the  same  observation  should 
occur  to  both  with  respect  to  the  provision  for  these  two 
finnales,  and  that  the  observation  should  be  made  at  the 
same  period  of  time.     Mr.  Brady  goes  on  to  state  that  he 
wrote  the  will  from  the  instructions  of  paper  B,  and  that  he 
considered  the  subject  of  its  attestation  whilst  walking  about 
the  grounds.      ^'  It  occurred  to  me  that  all  the  servants  in 
the  house  might  think  that  the  man  was  mad,  and  that  I 
was  endeavouring  to  impose  upon  him,  and  I  determined  to 
wait  until  church  was  over,  and  ask  the  opinion  of  Rebekah 
fitothard  as  to  his  state  of  mind,  she  being,  in  my  opinion, 
the  most  intelligent  person  then  in  the  house,  filling  the 
4Dtuation  of   nursery  governess.      Upon  her  return  from 
church,  I  met  her  before  her  entering  the  house.    I  called 
her  on  one  side,  and  inquired  her  opinion  of  the  sanity  or 
faisanity  of  Mr.  Parry.     She  answered,  she  thought  he  was 
gmd  had  been  for  some  time  perfectly  sane," — she  having 
deposed  that  she  never  had  the  least  suspicion  that  there 
.was  anything  the  matter  with  his  mind  until  after  his  death. 
.**  Then  I  asked  her  if  she  thought  him  capable  of  making 
SI  will ;  she  answered  '  Yes/  he  was,  in  her  opinion,  perfectly 
capable.     I  then  asked  her  what  power  or  reason  she  had 
Jto  judge  of  the  fact  of  his  sanity  or  insanity.     She  said  she 
had  had  some  experience  of  a  mad  person,  a  relative,  and 
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July  86.  from  that  circumstance  she  considered  she  was  capable  of 
^^r~.  judging  between  sanity  and  insanity."  She  had  not  ^soh 
Draper.  vered  that  the  deceased  was  insane ;  at  leasts  she  tells  the 
Court  sa  "  I  then  told  her  that  Mr.  Parry  had  been  asking 
me  to  make  his  will  for  him,  and  asked,  would  she  hsie 
an  objection  to  be  an  attesting  witness  ?  She  answered,  the 
would  have  no  objection."  They  then  proceed  to  the  d^ 
ceased,  and  the  will  is  executed ;  and  Mr.  Brady  depom 
that  he  believes  that,  when  the  will  was  so  executed,  the 
deceased  was  of  perfect  sound  mind. 

This  is  his  account  of  the  preparation  and  ezecuticn  of 
the  will ;  and  Mr.  Brady  may  have  deposed  with  the  moit 
perfect  fairness  and  integrity ;  but  there  was  no  saffidcat 
test  applied  to  the  deceased's  mind^  notwithstanding  the 
calculation  he  made  of  the  sum  requisite  to  provide  fbr  fc 
two  annuities ;  he  tells  you  he  applied  no  test ;  he  va 
satisfied  with  the  account  given  by  Miss  Stothard  as  to  the 
sanity  of  the  deceased.  But  this  is  not  sufficient  to  sstii^ 
my  mind,  looking  at  all  that  took  place  from  May  to  tUi 
time,  that  the  deceased  had  been  restored  to  perfect  sanity. 
It  is  true,  the  next  day  the  deceased  mentions  the  tnamf> 
tion  to  Walker,  telling  him  what  he  had  done ;  but  still  the 
inception  of  the  will  takes  place  when  the  deceased  is  not 
shown  to  be  of  perfectly  sound  mind,  and  no  test  is  after- 
wards applied  to  ascertain  whether  his  delusions  had 
notwithstanding  there  may  be  sufficient  grounds  for 
parts  of  the  will,  the  disposition  in  favour  of  Mary  Draper 
and  Miss  Crabtree.  But  Dr.  Seaton  should  have  taken  csif^ 
in  the  situation  in  which  he  was  placed,  to  have  had  all 
clearly  ascertained,  with  respect  to  the  existence  or 
existence  of  the  delusions.  He  shows  no  reluctance  to  iecdi 
the  paper  down  stairs,  and  to  give  it  to  Mr«  Brady,  whei 
requested  by  the  deceased  to  do  so. 

There  is  something  in  the  statement  made  by  Dr.  Seston, 
shortly  aflter  the  death  of  the  deceased,  which  does  not  alto- 
gether seem  to  consist  with  that  which  is  supposed  now  tt 
be  the  case  with  respect  to  the  papers. 

The  first  paper  is  clearly  an  invalid  paper,  because  it  is 
not  attested  by  two  witnesses.    That  paper  was  prepared  bf 
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Dr.  Seaton;  but  he  says,  in  answer  to  an  interrogatory,  he  July  26* 
not  only  repudiated  taking  any  benefit  under  that  paper,  Qrimam  r 
but  repudiated  it  to  the  solicitor  and  to  Mrs.  Grimani^  the  Draper. 
nster.  But  there  is  nothing  to  satisfy  me  that  any  commu- 
nication was  made  of  the  paper  to  Mr.  Adcock  (Mrs.  Gri- 
mani's  solicitor)  or  to  Mrs.  Grimani  until  afler  the  death  of 
the  deceased,  whatever  may  have  been  the  intentions  of 
Dr.  Seaton ;  his  opinion,  as  to  the  effect  and  operation  of 
the  paper,  was,  he  says,  that  it  would  not  operate^  and 
upon  that  ground,  no  improper  motive  could  be  attri- 
buted to  Dr.  Seaton  in  procuring  the  paper.  The  account 
which  Dr.  Seaton  gives  on  the  Srd  August  (the  deceased 
having  died  on  the  27th  July)  to  Mr.  Adtock  is  this :  «*  On 
Saturday,  the  6th  July,  my  friend,  Mr.  Brady,  as  he  was  in 
the  habit  of  doing  very  frequently,  came  down  to  stay  until 
Monday  morning.  I  must  here  observe  that  Mr.  Parry  had 
conceived  a  great  partiality  for  Mr.  Brady,  was  never  in 
Mich  good  spirits  as  when  Mr.  Brady  was  here,  and  scarcely 
a  week  passetl  that  he  did  not  inquire  of  me,  '  Do  you  ex- 
pect old  Brady  down  on  Saturday  ?*  Mr.  Parry  saw  Mr. 
Brady  on  the  Saturday  evening,  but  no  mention  was  then 
made  of  the  paper.  On  Sunday  morning,  the  7th,  Mr.  Parry 
got  up  rather  earlier  than  usual,  and  was  down  to  breakfast 
before  me.  He  found  Mr.  Brady  also  down,  and  before  he 
had  been  in  the  room  many  minutes,  Mr.  Parry  told  Mr. 
Brady  of  the  paper  he  had  requested  me  to  draw  up,  and 
asked  him  if  he  would  do  him  the  favour  to  look  at  it,  say- 
ing he  was  in  doubt  if  I  understood  those  things,  and  mani- 
feMldng  extreme  anxiety  about  it.  As  soon  as  I  entered  the 
room,  Mr*  Parry  requested  me  to  get  the  paper,  for  Mr. 
Brady  to  see  it.  I  told  him  I  would  do  so  after  breakfast ; 
however,  so  great  was  his  impatience  that  he  was  most  unwil- 
ling to  wait  so  long  as  that.  I  did  not  hear  the  conversation 
which  passed  between  Mr.  Parry  and  Mr.  Brady  upon  the 
btter  reading  the  paper,  but  Mr.  Brady  afterwards  told  me 
that  be  bad  explained  to  Mr.  Parry  that  it  was  not  in  pro- 
per form,  and  if  it  had  been,  that  he  was  under  a  legal  dis- 
ability, and  could  not  make  a  will.  Notwithstanding  this 
informationy  be  entreated  Mr.  Brady  to  make  one  in  legal 
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July  26.  form,  and  he  was  quite  sure  his  sister  would  carry  out  hit 
Qf.^^1  Y^  wishes."  That  is  all  very  well,  in  respect  to  paper  B ;  bat 
Draper,  here  is  a  paper  duly  executed  and  attested  :  *'  After  the 
paper  was  completed,  it  was  handed  to  me  by  Mr.  Parrj, 
with  a  request  to  take  great  care  of  it.  Mr.  Brady  alsotoU 
me  at  the  time  that  he  consented  to  make  the  will  sini|ily 
for  the  purpose  of  appeasing  the  anxiety  which  Mr.  Fany 
was  evidently  labouring  under.  He  adde<i  that,  for  him- 
self, he  had  no  doubt  of  ]\Ir.  Parry's  sanity  ;  but  of  oouni 
his  opinion  would  avail  nothing  in  the  teeth  of  a  Commii- 
sion  of  Lunacy.*'  I  pointed  out  this  to  the  attention  d 
Counsel,  that  Mr.  Brady  merely  made  this  paper  for  die 
purpose  of  appeasing  the  deceased's  anxiety.  *'  As  regsitb 
the  question  of  the  propriety  or  impropriety  of  my  Ml 
having  made  known  what  had  taken  place,  it  is  most  im- 
portant to  consider  in  what  light  Mr.  Brady  and  myself  re* 
garded  the  paper  thus  formally  drawn  up.  Did  either  of « 
regard  it  as  a  legal  will  ?  I  answer,  certainly  not.  Mr- 
Brady,  as  I  have  already  stated,  unhesitatingly  said  fiu^ 
although  in  his  opinion  Mr.  Parry  was  as  coaipeCenttomike 
a  will  as  himself,  he  laboured  under  a  legal  incapacity,  tti 
he  at  the  same  time  remarked,  '  However,  as  far  as  you  an 
concerned,  its  validity  or  invalidity  is  unimportant,  for  if  ill 
validity  was  ever  so  incontestable,  I  should  not  advise  y<Mt 
considering  your  relative  position,  to  accept  any  bencit 
under  it.'  "  When  is  this?  This  is  only  stated  on  theSnl 
of  August,  after  the  death  of  the  deceased.  If  anything  ^ 
this  kind  had  appeared  immediately  ailer  the  execution  ^ 
the  paper,  and  before  it  was  contested,  there  would  hsvt 
been  something  in  it.  But  this  is  on  the  Srd  of  Augitf^ 
when  he  was  called  to  explain  what  had  been  done.  Bd 
Mr.  Brady,  when  speaking  of  the  will,  says  nothing  of  the 
advice  he  gave  to  Dr.  Seaton,  "  in  your  position,  I  do  Ml 
advise  yon  to  accept  anything  under  the  paper,"  a  piece  J 
advice,  Dr.  Seaton  continues,  <*  so  consonant  with  my  own 
feelings,  that  I  unequivocally  declare  that  I  should  not  htv* 
taken  any  other  course  however  the  case  might  have  stood. 
And  the  same  thing  appears  in  a  letter  he  writes  to  Mi^ 
Grimani  on  the  5th.    He  goes  on :  '*  The  question,  however, 
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he  propriety  of  my  mentioning  the  matter  to  one  or  both  Jvlt  S6. 
.  Milne  or  Mr.  Adcock  could  not  escape  my  considera-  ^uaUJ^*  ^ 
I ;  but  af\er  conBidering  the  matter  over,  I  confess  I  could       Drtiper, 

see  any  good  to  be  effected  thereby^  excepting  so  far  as 
h  communication  might  go  to  prove  that  I  had  not  been 
!  means  of  procuring  the  paper  to  be  executed.  My  friend 
r.  Brady  expressed  an  opinion  that  it  was  hardly  worth 
ing  out  of  the  way  to  prove  what  must  be  self-evident  to 
y  one:  I  presume  he  meant,  whose  opinion  is  worth 
ring  for.  The  total  absence  of  all  motive  was  suflBcient  to 
ove  that  I  could  not  have  procured  its  execution  ;  for  if  I 
ilieved  it  to  be  invalid,  what  motive  could  I  have  ?  Still, 
1 1  repudiated  all  interest  under  it,  where  was  my  motive  p" 
ot  when  and  where  did  you  believe  it  invalid  ?  That  only 
noes  out  now.  Where  is  your  statement  to  Mr.  Brady, 
tit  yoa  did  not  mean  to  take  a  benefit  under  it?  Mr.  Brady 
ys  nothing  of  the  kind  ;  but  on  the  Srd  of  August,  when 
Ml  knew  the  will  was  to  be  disputed,  then  you  say,  <<  If  I 
Sieved  it  invalid,  what  motive  could  I  have  ?*'  And  un- 
xibtedly  the  Court  would  have  been  satisfied  if  the  repu- 
Ation  had  been  made  at  a  period  when  it  was  shown 
At  there  was  no  motive  for  the  repudiation,  but  that  it 
&•  made  believing  the  deceased  not  capable  of  making  a 
ill,  or  only  to  appease  his  anxiety  (as  Mr.  Brady  says), 
en  the  Court  would  have  been  satisfied  that  there  was  no 
iproper  motive.  But  there  is  nothing  of  the  kind  at  the 
ne.  «  I  felt  convinced  then  that  Mr.  Brady  was  right,  and 
>w,  with  all  the  circumstances  before  me,  I  still  think  tlie 
ne.  Mr.  Adcock  thought  proper  to  throw  out  the  impu- 
nt  insinuation,"  and  so  forth.  <*  Although  I  had  never 
garded  the  paper  as  a  will,  in  point  of  law,  still  I  felt 
tis6ed  of  his  capacity  when  it  was  made.  I  could  not  but 
ok  upon  it  as  a  true  declaration  of  his  wishes  and  entitled 
'  >oine  consideration  at  the  hands  of  his  next  of  kin,  more 
pccially  as  regarded  one  of  the  annuitants ;  and  viewing  it 

that  light,  I  thought  that,  in  the  event  of  his  death,  it 
'^M  be  proper  to  place  it  in  the  hands  of  his  sister  ;  at  the 
^  time^  I  could  not  quite  satisfy  my  mind  that  the  better 
y  Would  not  be  quietly  to  destroy  it."     Did  it  enter  into 
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JcLT  86.  his  mind  that  he  would  destroy  it»  believing  it  to  bean  io- 
Gr^iuad  r  ^^'^  instrument?  But  he  did  not  act  upon  that  suggesdoa. 
Draper.  **  However,  when  it  became  necessary  to  determine  wfaid 
alternative  I  should  adopt,  the  responaibtlity  of  the  latter 
struck  me  so  much  more  forcibly  than  it  had  ever  done  b^ 
fore,  that  I  determined  to  give  it  to  Mrs.  Grimani,  to  do  » 
she  liked  with  it.  Thinking  it  would  be  best  to  do  dn 
through  Mr.  Adcock,  I  called  upon  him  for  that  poTpo»; 
but  he  had  left  his  office,  and  as  it  was  necessary  I  sbonU 
lose  no  time  in  acquainting  Mrs.  Grimani  with  her  brotber^i 
death,  I  sought  her  immediately,  and  took  that  opportoni^ 
to  mention  the  existence  of  this  paper.  Before  I  wentti 
her,  I  had  seen  Mr.  Brady,  and  he  had  suggested  tbt 
although  his  own  belief  was  that  the  will  was  not  valkl 
considering  the  position  in  which  Mrs.  Grimani  stood  ii 
relation  to  her  husband,  considering  that  I  repudiated,  aol 
was  willing  to  do  so  in  any  way,  all  interest  under  it,  aol 
considering  that  the  bulk  of  the  property  was  given  to  ho^ 
self  under  it,  it  might  possibly  be  to  the  advantage  of  Mn 
Grimani  if  it  could  be  established,  and  therefore  that  it  nngfet 
be  worth  her  while  for  her  to  ascertain,  before  dettmp^ 
it,  whether  it  were  really  impossible  to  establish  it."  So  tfas 
was  to  be  thrown  upon  Mrs.  Grimani.  I  say  nothing  abost 
the  sop  in  the  pan,  in  the  suggestion  here  made  ;  bat  it  is 
to  be  thrown  upon  her,  as  it  gives  the  property  to  her  lok 
and  separate  use,  whether  it  would  not  be  for  her  interat 
to  establish  this  paper,  in  order  that  she  might  appropriiA^ 
the  benefit  to  herself.  However,  upon  that  suggestion  thtSi 
not  act ;  and  whatever  her  motive  may  have  been,— -whether 
she  chose  wisely  in  not  suffering  the  will  to  be  proved  widi* 
out  contest  or  not,  whether  she  will  derive  any  benefit  froB 
the  property,  real  and  personal,  in  the  event  of  an  intestacji 
— the  case  is  brought  before  the  Court  to  determine  upon  the 
evidence.  Dr.  Seaton  goes  on  to  say  :  <<  I  took  every  posB- 
ble  pains,  in  making  the  communication,  to  convince  ho 
that  I  was  wholly  disinterested,  and  I  hoped  that  I  had  nio- 
ceeded  tolerably  well.  Then  a  conference  seems  to  have 
l>een  held  at  Copthall  Buildings,  which  materially  changoi 
the  face  of  matters.     When  I  called  upon  Mr.  Adeock  a  se- 
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cond  time^  to  give  him  the  paper,  I  found  him  in  a  great      Jolt  26. 
state  of  excitement,  evidently  sufiering  under  some  ddu-     ^  r~.  ^ 
sion/* — Mr.  Adcock,  Mrs.  Grimani's  solicitor,  is  under  de-       Draper, 
luaion — ^' and  talking  leather  incoherently  about  eaveais** 

The  effect  of  this  statement  is  to  show,  through  the  infor- 
mation given  to  him  by  Mr.  Brady,  and  the  communica*- 
tions  which  took  place  between  them,  that  he  never  at  any 
time  intended  to  take  a  benefit  under  this  paper ;  that  all 
the  communications  made  afler  the  deceased's  death,  be- 
tween the  27th  July  and  the  Srd  August,  prove  that  he  did 
not  mean  to  take  any  benefit ;  yet  nothing  of  this  kind  takes 
place  when  it  might  be  important  to  establish  that  fact: 
but  then  he  refers  to  information  convl^yed  by  Mr.  Brady, 
of  which  Mr.  Brady  says  not  a  syllable,  that  be  did  it  to 
appease  the  deceased. 

Now  really,  under  these  circumstances,  and  taking  them       Failore    of 
in  connection  with  the  evidence  of  Dr.  Seaton  and  others,  I  P''^^ 
mm  by  no  means  satisfied  that  this  is  proved  to  be  the  will  of 
«  aound  and  capable  testator.    I  think  the  will  is  coupled, 
far  as  the  interest  which  Dr.  Seaton  is  to  take  under  it, 
the  delusions  under  which  the  deceased  laboured,  as 
to  the  number  and  value  of  the  books  and  the  jewellery  ; 
and  it  is  for  those  who  set  up  the  paper  to  prove  that  he 
was  free  from  delusions  at  the  time ;  that  they  could  in  no 
degree  influence  his  mind.    I  am  of  opinion  that  they  have 
not  done  so.    It  is  not  necessary  to  say,  and  I   do  not  say, 
that  fraud  has  been  practised ;  all  I  say  is,  deficit  probntio, 
on  the  part  of  those  whose  business  it  was  to  sustain  the  act. 
1  iiave  been  considering,  in  these  observations,  tliat  it  is  the 
of  Dr.  Seaton,  not  the  act  of  Draper  and  Crabtree,  cer- 
not  of  Crabtree ;  I  dare  say  she  was  ignorant  of  all 
tiiat  was  done  with  respect  to  the  preparation  of  this  paper. 
She  knew  nothing  of  the  circumstances,  but  she  has  pro- 
pounded the  paper  and  has  examined  Dr.  Seaton  in  support    ^ 
of  it*   Dr.  Seaton  will  not  prove  the  will,  he  says;  Mr.  Cecil 
.  (Committee  of  the  estate)  will  not  act  under  it. 

Under  these  circumstances,  I  am  of  opinion  that  the  onus 

wbich  lies  on  those  who  propound  the  paper  has  not  been 

-  diadiarged,  and  I   therefore  pronounce  against  it.     Un- 
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doubtedly,  if  it  had  been  propounded  by  Dr.  SettoD,  I 
should  have  condemned  him  in  the  costs;  bat  Cnbtne 
propounds  it,  and  I  do  not  know  that  I  could  compel  Dr. 
Seaton  to  reimburse  her.  Therefore,  I  content  myself  with 
simply  pronouncing  against  the  paper. 

Proctors :   Thomas,  for  the  next  of  kin ;  Ibbetrnn^  for  the  Legiteci 
propounding  the  paper. 


Capacity.  — 
The  will  of  an 
aged  spinster, 
who  had  la- 
boured under 
delusions,  but, 
in  the  opinion 
of  her  medi- 
cal attendant, 
had  recovered 
therefrom,  con- 
taining a  proba- 
ble disposition, 
and  made  under 
circumstances 
which  did  not 
infer  incapacity, 
—  pronounced 
against  for  want 
of  sufficient  evi. 
dence  to  dis 
charge  the  onus 
of  proof. 


Johnson  v.  Blanb    and  others,    and    Blanb  axi 

OTHKRS   CITED   TO   SEE   PROCEEDINGS. —  Cotue. — This  Wll 

a  cause  of  citing  the  executors  named  in  a  will,  dated  7A 
August,  1846,  of  Mary  Anne  Heme  (otherwise  MariamK) 
Johnson,  spinster,  to  propound  the  same  in  solemn  fomii  ff 
to  show  cause  why  the  prohate  thereof,  granted  to  them  ii 
September,  1846,  should  not  be  revoked,  and  Letten  d 
Administration  of  the  effects  of  the  deceased,  as  dying  n- 
testate,  granted  to  Mr.  Edward  Johnson,  her  cousiD  gff* 
mane  and  one  of  her  next  of  kin,  the  deceased  (who  did 
suddenly,  16th  August,  1846,  aged  57)  leaving  no  other 
relative  nearer  than  cousins  germane.  The  executors^  a^ 
cordingly,  in  a  Condidity  propounded  the  will,  which  is  is 
the  deceased's  handwriting,  and  to  the  following  effect :— 

This  is  the  last  will  and  testament  of  me,  Mary  Anne  Heme  Job* 
son,  of  Well  Walk,  in  the  parish  of  Hampstead,  county  of  Bfi^ 
dlesex.  I  give  and  bequeath  to  Margaret  Poison,  Chander  [iv]i 
of  Hampstead,  an  annuity  of  fifty  pounds  a  year,  to  be  paud  hil^ 
yearly,  during  the  term  of  her  natural  life.  I  give  and  bequoDtklt 
Harriet  Holly,  Chandler,  of  Hampstead,  an  annuity  of  fifty  pouni 
a  year,  to  be  paid  half-yearly,  during  the  term  of  her  natonl  fifc> 
These  annuities  are  to  be  paid  free  of  deduction,  and  the  hnndnl 
a  year  to  be  continued  to  the  survivor,  whether  it  may  beM.IVte 
or  H.  Holly.  I  give  unto  my  black  dog  Carlo  an  annuity  of  thiitf 
pounds  a  year,  during  the  dog's  life,  to  be  paid  half-yearly.  Uatt 
each  of  the  cats.  Blacky,  Jemmy,  and  Tom,  I  give  an  anmiitf  flf 
ten  pounds  a  year  (thirty  pounds  a  year  for  the  three  cats),  to  bi 
paid  half-yearly.  The  above-mentioned  annuities  to  be  ptid  o^ 
of  the  interest  arising  from  the  stocks  standing  in  mynaaeii 
the  Bank  of  England,  £6,800  Three  per  Cent.  Consols.    I  healbf 
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Mary  Brice^  of  Well  Walk^  Hampstead,  my  executrix^  and      Jvlt  S6. 

I  Newnham,  Esq.,  Robert  Blane,  of  the  2nd  Life  Guards, 

in  that  regiment,  and  Henry  Blane,  curate  of  Wormley,        Blam.  * 

0  be  my  executors,  leaving  unto  each  one  hundred  pounds 
,  that  is,  unto  M.  Brice  £100,  William  Newnham  £100, 
Blane  £100,  the  Rey.  Henry  Blane  £100.  I  give  to  Eliza- 
imders  a  legacy  of  thirty  pounds.  I  give  to  Harriet  Jenkins 
Y  of  ten  pounds.  I  give  to  Christ.  Moore,  Esq.,  of  22, 
d  Street,  one  hundred  pounds.  Unto  each  of  the  Miss 
i  I  give  and  bequeath  a  legacy  of  one  hundred  pounds : 
iide  at  the  Terrace,  Hampstead.  The  rent  and  taxes  of  my 
4)  be  paid  to  my  executors.  I  leave  the  remainder  of  the 
:  my  house  in  Well  Walk,  Hampstead,  unto  my  mother's 
ants,  Margaret  Poison  and  Harriet  Holly,  as  I  wish  them 
care  of  the  dog  and  the  cats.  I  also  give  them  the  fumi- 
the  bedrooms,  attics,  the  little  parlour,  and  the  hall  and 
,  with  all  the  carpets.  The  residue  of  my  property  is  to  be 
divided  between  Robert  Blane  and  the  Rev.  H.  Blane.  The 
aentioned  legacies  are  to  be  paid  out  of  my  property  stand- 
the  names  of  William  Newnham  and  Robert  Blane,  as 
I,  in  the  Three  per  Cent.  Consols.    The  annuities,  after  the 

of  the  several  parties  mentioned  in  the  first  page  of  my 

II  eventually  into  the  residue.    Dated  this  seventh  day  of 

,  one  thousand  eight  hundred  and  forty-six.    Mary  Anne 

Johnson,  or  Marianne  Johnson.    Signed,  sealed,  published, 

ivered  as  the  last  will  and  testament  of  the  said  Mary  Anne 

Johnson,  in  the  presence  of  each  other  or  of  us,  who  in  her 

e  and  in  the  presence  of  each  other  have  hereunto  set  our 

as  witnesses  thereto  on  the  day  of  the  date  above  written. 

i^orthwood,  Elizabeth  Northwood,  Steele  Cottage,  Haver- 

[ill,  Hampstead  Road.     I  hereby  revoke  and  cancel  my 

will,  made  this  year,  1846,  having  sufficient  and  good 

for  so  doing. 

Mary  Anne  Heme  Johnson. 

the  part  of  Mr.  Johnson,  an  Allegation  was  brought 
admitted,  which  pleaded  that  the  personal  estate  of 
ceased  amounted  to  £20,000 ;  that,  for  many  months 
her  death,  the  deceased  was  afflicted  with  an  organic 
i  of  the   heart  and  blood-vessels,   superinducing  a 

1  affection  of  the  brain,  and  the  symptoms  of  which 
on  exhibited  themselves  to  an  alarming  extent  in  her 
r's  lifetime  (who  died  in  June,  1840),  and,  during  the 
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JuLT  26.  last  four  or  five  years  of  her  mother^s  life,  the  deeeaied  w« 
Johuamw  labouring  at  times  under  certain  insane  delosions,  owii^tB 
Bkau.  such  the  morbid  state  of  her  brain,  the  principal  being  tlMt 
she  was  reduced  to  poverty,  and  had  no  means  ev&i  of  [W- 
chasing  food  for  her  necessary  subsistence,  although  At 
was  in  possession  at  the  same  time  of  considerable  afflucooe; 
also  that  every  one  about  her  was  robbing  and  plundefisg 
her, — a  belief  for  which  there  was  no  just  fbondaticnr" 
under  the  influence  of  which  she  would  sometimes  insiit  thit 
her  things  had  been  stolen,  though  the  very  articles  wen 
shown  to  her  lying  in  her  drawers ;  that,  about  moe  m 
ten  years  ago,  the  deceased,  whilst  of  unsound  mind,  tf- 
tempted  to  drown  herself  in  a  pond  in  the  garden  of  Imt 
next-door  neighbour ;  that,  early  in  1846,  she  became  d^ 
cidedly  of  unsound  mind,  and  that,  on  the  1 2th  April  cftbd 
year,  at  the  recommendation  of  Dr.  Mayo,  who  hadbHi 
called  in  to  visit  her,  a  female  keeper  or  nurse  (Catberis 
Sculthorpe),  accustomed  to  take  charge  of  insane  patiently 
was  sent  by  Dr.  Munro  (to  whom  Dr.  Mayo  had  ajqpliflA 
to  take  care  of  the  deceased,  and  she  did  so  accordii^ 
from  such  time,  living  with  the  deceased,  until  theSTtk 
June  following ;  that,  during  the  whole  time  the  deceased  m 
so  in  charge  of  Sculthorpe,  she  was  and  ever  after  contimiri 
to  be  subject  to  various  delusions,  and  was  thereby  lendefri 
utterly  incompetent  to  the  due  management  of  hersdf  and 
her  affairs^  one  prominent  delusion  being  her  appreheoM 
of  being  reduced  to  beggary,  under  which  apprehcnsMi 
she  would  abstain  from  all  food  for  considerable  periodi  of 
time,  to  the  manifest  prejudice  of  her  health;  and  anodicr 
prominent  delusion  being  that  her  servants  were  robfaof 
her;  that  the  deceased  manifested  the  strongest  averatt 
and  antipathy  to  Catherine  Sculthorpe  (who  was  inHodneed 
as  a  housekeeper),  whom  she  called  '^  the  lady  in  Uack,' 
and  whom  she  would  abuse  and  strike,  or  attempt  to  strike; 
that  in  June,  1846,  whilst  at  Tunbridge  Wells  (whither  ik 
had  been  taken  for  change  of  air),  she  was  fVequentlj  i^ 
violent  in  her  conduct  and  language  as  to  make  it  abioliitdj 
necessary  to  employ  force  to  restrain  her,  and  would  p 
moping  about  the  house,  making  strange  noises ;  that  on  Iv' 
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journey  back  to  London^  at  the  end  of  the  month,  she  became      Jolt  9^ 
▼iolent^  repeatedly  struck  or  attempted  to  strike  Sculthorpe,     jJiII^ 
and  conducted  herself  in  a  wild  and  irrational  manner^  and 
that  she  continued  to  be  actuated  by  the  same  delusions 
until  her  death. 

On  the  part  of  the  executors,  an  Allegation  was  given  in 
and  admitted,  which  counterpleaded  the  averment  that  the 
deceased  laboured  under  a  morbid  affection  of  the  brain, 
alleging  that>  about  nine  years  before  her  mother's  death» 
•he  was  attacked  by  a  nervous  fever,  under  which  she  suf- 
fered for  about  a  twelvemonth^  during  which  period  she 
laboured  under  certain  unfounded  impressions  or  appre- 
hensdons  that  she  should  be  reduced  to  poverty ;  that  her 
disease  of  the  heart  did  not  superinduce  a  morbid  affection 
of  the  brain,  but  that,  after  the  lapse  of  a  year,  she  recovered 
her  health,  and  the  said  impressions  or  apprehensions  en« 
tirely  ceased,  from  which  time  she  became,  and  continued 
to  be,  in  every  respect,  of  perfectly  sound  mind,  until  the 
beginning  of  the  year  1846;  that  her  mother,  by  her  will, 
dated  12th  July,  1837,  bequeathed  all  her  household  effects 
to  the  deceased,  and  also  all  the  residue  of  her  estate  to 
trustees  for  her  separate  use ;  that,  in  the  beginning  of  1846, 
the  deceased  was  taken  ill  of  a  bilious  or  dyspeptic  attack, 
by  which  she  was  much  enfeebled  in  body  and  depressed  in 
apirits,  and  at  which  time  certain  of  her  former  apprehen- 
aions  or  impressions  returned,  and  her  only  attendant  being 
a  yoong  woman,  wholly  unaccustomed  to  the  duties  of  a 
nurse,  Catherine  Sculthorpe  was  engaged,  and  attended  her 
from  the  12th  April  until  27th  June,  1846,  when  she  was 
discharged  by  the  trustees,  her  attendance  being  no  longer 
necessary;  that,  soon  after  her  return  from  Tunbridge 
Wells,  the  deceased  was  (save  as  regarded  the  disease  of  the 
Jieprt,  then  latent)  perfectly  recovered  in  her  general  health 
and  improved  in  her  spirits,  and,  from  such  time  until  her 
death,  was  of  perfectly  sound  mind ;  that  the  deceased  was  a 
lierson  of  considerable  natural  abilities,  which  she  had  care- 
fldly  cultivated,  was  versed  in  many  departments  of  science, 
and  was  an  elegant  painter  and  draftswoman,  in  which  pur- 
aaits  she  was  interested  and  occupied  up  to  the  date  of  her 
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last  illness ;  that  she  evinced  a  peculiar  aptitude  for  bon- 
ness^  and  was  constantly  consulted  on  points  or  questioDS 
connected  therewith  by  her  friends  and  acquaintance,  and 
shortly  afler  her  return  from  Tunbridge  Wells,  her  tmatea 
opened  an  account  for  her  at  the  bank  of  Messrs.  Hemes 
and  Co. 

Sir  J.  DodwHy  Q.  A.,  and  Jenner,  Dr.,  for  the  executon^ 
argued  in  support  of  the  will ;  Addams  and  Twiss^  Th%^  ii 
opposition  to  it,  on  the  ground  of  the  deceased's  insanity. 


July  26. 

JODaiflXT. 


Sir  H.  Jbnnbr  Fust.— This  case  depends  very  modi 
upon  the  same  principles  as  those  which  have  been  adverted 
to  in  the  last  case,  of  Grimani  v.  Draper.  The  deoesied; 
as  in  the  other  case,  is  proved  to  have  been  insane.  ThcR 
is  no  doubt  whatever  that,  in  the  earlier  part  of  1846|  tbe 
was  incompetent  to  the  management  of  herself  and  bff 
affairs,  or  to  make  any  testamentary  disposition  of  her  pio* 
perty.  Though  she  was  highly  accomplished,  an  exceed- 
ingly fine  artist  in  painting,  a  great  linguist,  had  a  great 
knowledge  of  conchology,  and  a  vast  number  of  otbcr 
accomplishments,  yet  it  is  clearly  proved  that,  in  the  eirlj 
part  of  1846,  she  was  in  a  state  of  insanity. 

It  may  not  be  immaterial  to  observe  that,  at  an  earlier 
period  of  her  life,  she  had  been  subject  to  attacks  whidi 
rendered  her,  so  long  as  they  continued,  of  unsound  iiuiidy 
incompetent  to  the  management  of  her  affairs.  It  appesn 
that  she  had  three  of  these  attacks,  as  spoken  to  by  her 
medical  attendant,  Mr.  Evans ;  one  in  1837,  another  is 
1839,  and  this  third  attack,  in  1846 ;  and  it  is  also  clear  tiot 
she  had  had  a  serious  attack  of  brain  fever,  or  some  odier 
disorder,  by  which  her  mind  was  affected,  some  ten  yein 
before  her  mother's  death,  which  took  place  in  1846-1; 
therefore,  that  would  be  in  or  before  1830,  and  at  that  tine 
she  endeavoured  to  destroy  herself.  But,  however,  between 
August,  1839,  and  up  to  April,  1840,  she  had  laboured 
under  disorder  of  the  mind.  From  April  1840  to  the  be- 
ginning of  1846,  the  evidence  establishes  that  she  was  d 
perfectly  sound  mind,  and  consequently,  any  act  dooe 
during  that  time  would  be  valid,  supposing  there  was  na 
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jvidence  to  a  contrary  effect,  which  is  not  the  case  at  pre-       Jolt  26. 
lent.     All  the  Court  has  to  consider  at  present  is,  what  was     jnhnaonY 
the  state  of  her  mind  in  August,  1846,  when  she  executed        Blane. 
this  will. 

Mr.  Evans,  her  medical  attendant,  says  that,  in  the  begin-  Evidence, 
ling  of  that  year,  she  had  another  attack,  which  he  has 
described ;  that  it  differed  in  some  respects  from  the  former 
ittacks,  inasmuch  as,  in  the  two  former,  there  was  depres- 
lion  of  spirits,  and  he  says  that  this  continued  certainly  up 
to  the  time  when  the  deceased  went  to  Tunbridge  Wells, 
ander  his  advice.  Dr.  Mayo  having  been  called  in,  and 
having  recommended  change  of  scene.  Now  it  is  not 
denied  that  the  deceased  was  in  a  state  of  unsoundness  of 
mind  at  the  time  when  she  went  to  Tunbridge  Wells ;  nor 
is  it  denied  that  she  was  so  during  the  time  she  was  there. 
Sculthorpe  was  called  upon  to  be  in  attendance  on  the  de- 
ceased on  the  11th  of  April,  and  the  account  she  gives — if 
ihe  is  to  be  believed — establishes  beyond  all  doubt  the  de- 
ceased's insanity  while  she  was  there.  She  describes  the 
particular  features  which  that  disorder  exhibited.  She  says, 
cm  the  4th  article :  **  Miss  Johnson,  the  whole  time  she  was 
under  my  charge,  was  subject  to  delusions.  She  was  be- 
^rond  all  doubt  thereby  rendered  utterly  incompetent  to  the 
due  management  of  herself  and  her  affairs.  I  have  attended 
leveral  cases,  and  I  certainly  never  saw  a  case  of  more  de- 
cided and  confirmed  insanity  than  that  of  Miss  Johnson.  I 
have  mostly  found  that  the  patient  is  better  some  days,  and 
It  times  able  to  enter  rationally  into  conversation ;  but  that 
iras  not  the  case  with  her.  Her  delusions  were  constantly 
upon  her ;  she  never  spoke  but  what  she  made  it  evident 
that  her  delusions  were  existing.  The  most  prominent  of 
her  delusions  were,  that  she  was  robbed,  and  that  she 
•bould  come  to  poverty,  and  die  a  shameful  death.  She  was 
possessed  of  very  good  property,  as  I  understoo<l,  and  yet, 
on  the  score  of  expense,  she  would  frequently  refuse  to  eat 
tnything :  I  have  known  her  go  the  whole  day  without  tast- 
ing food.  She  quite  injured  her  health  by  abstaining  as  she 
woald  from  sustenance.  Indeed,  whatever  bodily  iUness  she 
•nfcred  from  while  I  was  with  her  entirely  arose  from  that 
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Jolt  96.  cause.  She  lued  to  say » when  anything  was  taken  op  toiler 
,  r~  to  eat,  that  she  could  not  eat ;  that  it  was  shocking  to  think  tf 
Blant.  the  expense ;  that  it  would  bring  her  to  poverty^  and  tbti  At 
should  die  a  shameful  death.  I  used  to  think  sometimes  dirt 
she  was  intending  to  starve  herself  to  death.  It  was  mamfei^ 
however,  that  she  was  under  the  delusion  that  she  could  Mt 
afford  to  provide  herself  with  food.  We  used,  in  order  H 
get  her  to  eat  the  jelly  or  the  puddings  that  were  provide 
for  her,  to  say  they  were  presents  from  Miss  Brioe,  a  Uf 
living  at  Mr.  Elley's,  next  door,  who  osed  to  visit  her  dsilj;' 
-—this  lady  is  one  of  the  parties  to  the  cause ;  she  is  en» 
trix  under  the  will  propounded,  with  a  I^^acy  of  £100  ,"- 
**  and  when  we  told  her  that,  she  would  eat  tfaem  resdi^ 
enough,  sometimes  clearing  the  dish.  I  have  known  hvat 
a  pint  of  jelly  at  a  time,  when  she  supposed  it  to  be  a  fi» 
sent  from  Miss  Brice^  and  jret  if  she  thought,  as  it  ai«i9i 
was  in  fact,  that  it  was  made  by  her  own  cook»  there  woS 
be  no  persuading  her  to  touch  it,— <  it  was  shockingly  otc^ 
vagant  ordering  such  a  thing  in  her  house,*  she  used  H 
say."  This  must  have  occurred  before  they  went  to  Tai* 
bridge  Wells ;  Miss  Brice  was  a  next-door  neighbosr  rt 
Hampstead,  where  she  lived.  **  But  at  Tnnbridge  WA 
when  we  were  there,  she  used  to  eat,  because  she  soppodl 
that  every  thing  was  provided  by  Mrs.  Colbran,  die  l«^ 
lady,  though  in  fact  it  was  provided  by  my  orders.  (Mem 
when  dinner  has  been  put  on  the  table  before  her,  she  sie' 
to  say  that  it  was  extravagant  to  order  dinner  in  her  homi, 
and  refuse  to  touch  it.  It  was  the  same  also  widi  othff 
meals.  She  would  refuse  to  eat  what  was  put  before  hs, 
and  say  she  could  not  afford  it ;  she  should  be  nuDcd.  1 
used  to  set  the  things  down  before  her,  and  leave  them  thos 
She  would  mostly,  after  they  had  stood  by  ber  ftr  t§0 
time,  give  way  and  eat  a  little  bit,  but  she  did  it  f0f 
sparingly.  I  told  her,  if  she  did  not  eat,  I  would  makefcr 
take  some  medicine,  or  call  in  another  doctor  to  her;  iW 
was  the  only  threat  I  ever  used  to  her;  that  seemed  to 
the  effect  mostly,  though  she  would  not  eat  at  the 
she  would  generally  help  herself  some  little  time  afbr  H*" 
said  that  to  her.    Another  delusion  she  had,  and  sposvliA 
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she  always  insisted,  was,  that  her  servant  robbed  her.     She      July  26. 
used  to  say  that  Elizabeth  Saunders,  her  housemaid,  took     j  7 
her  things ;  that  Harriet,  the  cook,  used  to  look  over  her        Blane, 
things,  and  disorder  them.     Slie  used  to  say,   speaking  of 
Saunders,  « Oh,  the  wretch,  the  devil,  she  has  robbed  me  of 
everything  ;   she  is  taking  everything  from  me  ;*  and  then 
she  would  insist  that  she  should  come  to  poverty,  and  die  a 
dreadful  death.    In  these  and  in  various  other  ways  she 
was  constantly  speaking  and  conducting  herself  as  a  person 
of  insane  mind;  that  she  was  that,   I  have  no  manner  of 
doubt."     This  is  before  they  got  to  Tunbridge  Wells.     She 
comes  afler  to  describe  much  more  minutely  what  took  place 
there. 

Mr.  Evans,  her  medical  attendant,  calls  in  to  his  assist* 
■nee  Dr.  Mayo,  who  sees  her  immediately  before  Scul« 
thorpe  is  engaged,  only  once ;  but  he  is  quite  satisfied  from 
what  he  saw  that  she  was  in  a  state  of  insanity — in  that  state, 
■8  he  describes  it,  from  which  ultimate  recovery  was  not 
Srcry  probable,  and  speedy  recovery  was  almost  hopeless. 
He  recommends  that  a  person  should  be  engaged  to  attend 
upon  her,  and  Sculthorpe  is  engaged,  through  the  agency  of 
Dr.  Monro,  she  being  accustomed  to  attend  upon  persons 
•ffected  in  their  mind.  She  says  she  showed  a  great  dislike 
to  her,  called  her  "  the  lady  in  black  " —  "  devil  " — and 
••wretch."  She  says,  "  Once  I  recollect  her  calling  me,  *a 
vile  devil.'  She  on  some  occasions,  too,  attempted  to  strike 
me ;  she  has  run  afler  me  and  attempted  to  strike  me,  and 
fhe  has  at  times  actually  struck  me,  and  that  violently.  Her 
behaviour  to  me  was  irrational.*'  During  the  time  she  had 
diarge  of  her,  the  witness  says,  <<  She  was  taken  to  Tun- 
bridge Wells ;  her  friends  thought  that  a  change  of  scene 
iBight  do  her  good ;  that  was  the  declared  object  of  her 
being  taken  to  Tunbridge  Wells.  At  that  time  she  was 
kni  in  the  same  state  I  have  described.  From  Tunbridge 
Wjella  she  was  brought  back  to  her  own  house  at  Hampstead. 
Bbe  was  accompanied  to  Tunbridge  Wells  by  myself  and 
lier  own  servant,  Elizabeth  Saunders.  I  know  that  she  was 
bomulted  by  her  relations.  I  do  not  think  she  hardly  knew 
i^hat  they  were  saying,  for  she  did  not  talk  rationally  to 
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July  2d.  them."  She  says  that^  during  the  time  ahe  waa  at  Taiibricl|e 
Johns'  V  Wells,  "  she  was  decidedly  in  a  state  of  mental  insanity,  and 
Slant,  utterly  incompetent  to  the  management  of  herself  and  hcf 
affairs.  On  several  occasions,  while  she  waa  there,  she  wai 
very  violent  in  her  behaviour  and  language  to  me,"— whidi 
seems  to  be  different  from  the  effect  the  disorder  had  upoi 
her  in  earlier  attacks.  In  that  she  was  now  Buffering  uiuierf 
there  was  violence.  It  is  said  this  waa  produced  by  disliki 
to  Sculthorpe  being  about  her,  which  is  not  impossible,  ai 
it  may  be  true  that  the  violence  may  have  ceased  whca 
Sculthorpe  was  removed  from  her.  **  So  violent,  that  I 
found  it  necessary  to  restrain  her  by  holding  lier  hands  fa 
five  or  six  minutes ;  I  found  that  that  was  force  suffideo^ 
for  though  a  tall  woman,  she  was  too  weak  to  be  aUe  to 
resist  long."  She  screamed  at  night  in  her  bed-room,  aal 
alarmed  the  landlady  where  she  lived.  She  aaya  the  serfiflt 
Elizabeth  used  to  take  things  to  her.  ^*  We  often  had  great 
difficulty  in  getting  her  to  take  her  dinner  ;  she  very  ad- 
dom  would  take  it  without  a  great  deal  of  persuasion.  Sbe 
was  very  violent,  indeed,  particularly  so  on  the  day  befbrt 
we  came  up  from  Tunbridge  Wells.  She  hit  and  kicked  m 
violently  on  that  occasion,  while  I  was  packing  her  imperiiL 
In  this  and  every  other  respect,  Miss  Johnson  conducted 
herself  in  a  wild  and  irrational  manner ;  her  whole  conduct, 
from  first  to  last,  was  that  of  an  insane  person— >a  persoo  doI 
to  be  held  accountable  for  what  she  said  and  did."  She  then 
goes  on  to  depose  to  coming  away  from  Tunbridge  Wells,  on 
the  26th  June;  they  came  to  town  in  Capt.  Blane's carria^ 
by  the  train,  and  Mrs.  Sculthorpe  and  Miss  Johnson  cane 
in  the  carriage.  <*  When  the  train  arrived  at  the  London 
Bridge  Terminus,  a  postboy  came  up  and  inquired  if  ve 
wanted  post-horses,  and  I  said  '  yes.'  Upon  that.  Mm 
Johnson  asked  me  what  I  ordered  post-horses  for?  h<nr 
dare  X  do  it?  Well,  I  observed,  < would  she  doit  ?'  *^ 
she  said,  '  she  did  not  want  them,  and  would  not  have  then*' 
She  had  put  herself  into  a  violent  passion,  and  then  begu 
striking  me.  She  beat  me  about  the  head,  so  as  to  break  ii 
my  bonnet  and  spoil  the  flowers,  and  I  immediately  calkJ 
to  the  maid,  Elizabeth  Saunders,  to  come  into  the  carrii^ 
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and  sit  between  me  and  her  mistress,  which  she  did.  On  Jolt  26. 
Miss  Johnson  striking  me,  I  merely  seized  her  hand,  and  j^ 
held  it  till  the  servant  got  into  the  carriage,  which  was  Bkme. 
almost  directly.  In  our  way  up  to  Hampstead,  Miss  John- 
son continued  violent ;  she  every  now  and  then  kept  striking 
at  me,  or  attempting  to  strike  me,  across  the  servant.  I 
have  no  doubt  that  in  fo  doing  she  also  abused  me,  calling 
me  names.  Her  whole  conduct  on  the  occasion  deposed  of 
was  wild  and  irrational,  and,  if  anything  could  show  it, 
showed  her  to  be  quite  insane."  Then  she  goes  on  to  de- 
pose that,  immediately  afterwards,  she  quitted  Miss  John- 
son, although,  she  says,  the  necessity  existed  at  that  time  for 
the  attendance  of  some  person  equally  qualified  just  as  much 
as  ever.  *<  I  so  expressed  in  the  presence  of  Capt.  Blane, 
and  I  thought  Capt.  Blane  seemed  to  be  of  the  same  opinion 
tvith  me." 

Now  there  can  be  no  doubt  whatever,  if  this  woman  is  to 
be  believed,  that  this  lady  was,  from  the  time  she  went  into 
her  service,  the  11th  of  April,  to  the  26th  June,  in  a  state  of 
deranged  mind  ;  she  was  deranged,  in  fact,  during  the 
whole  of  that  time  and  some  time  before  that.  Mr.  Evans, 
who  has  been  examined  in  support  of  the  will,  was  also  of 
opinion  that  she  was  in  a  state  of  insanity ;  that  she  was  in- 
capable of  the  management  of  her  affairs ;  that  she  was  of 
unsound  mind,  as  he  expressly  states.  This  being  so,  it  be- 
comes necessary  to  consider  whether  this  lady  was  ever  re- 
stored to  a  perfect  state  of  mind,  and  this  leads  me  to  a 
consideration  of  the  evidence  given  by  those  who  were 
acquainted  with  her. 

Mr.  Evans  was  well  acquainted  with  her.  I  have  read  all 
Sculthorpe's  evidence,  in  the  first  instance,  because  it  goes 
through  the  whole  history,  from  the  11th  April  to  the  26th 
of  June;  but  Mr.  Evans  had  been  in  attendance  at  a  former 
p^od.  Having  given  an  account  of  the  former  attacks 
and  her  perfect  recovery,  continuing  from  the  year  1840  to 
lS46y  he  deposes  as  to  what  took  place  before  she  went  to, 
and  after  her  return  from,  Tunbridge  Wells.  He  says,  **  In 
Ae  beginning  of  1846  (February  or  March),  the  deceased 
iras  laken  with  the  third  attack  of  hypochondriasis.    This 
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July  26.      attack  differed  somewhat  from  the  two  preceding  attadu, 
r  7  for  which  I  had  attended  her,  for  whereas  the  two  fonner 

Johnson  V, 

Blane,  had  heen  marked  by  great  depression  of  spirits,  in  the  lut  i 
failure  of  bodily  strength  principally  predominated.  I 
attended  her  for  this  attack  until  the  26th  July  in  that  jear, 
when  I  took  my  farewell  visit,  just  one  month  before  her 
death.  During  that  illness,  the  deceased  certainly  had  KNoe 
unfounded  impressions  and  apprehensions,  such  as  that  her 
servants  had  robbed  her ;  I  believe,  however,  that  that  wii 
her  only  delusive  impression.  Up  to  the  time  of  her  no* 
ther's  deaths  she  had  had  two  very  old  maid  servants  irith 
her,  and  afler  her  mother's  death,  she  did  not  go  on  sowdl 
with  them,  and  they  left,  and  she  had  some  new  servaots, 
and  it  was  against  these  new  servants  that  she  had  these 
delusive  impressions.  I  had  observed  nothing  of  the  kind 
during  her  two  former  attacks.  During  the  last  attack,  I 
engaged  the  services  of  a  nurse,  named  Sculthorpe,  to  attend 
upon  the  deceased.  In  all  cases  of  hypochondriasis,  or  lov* 
ness  of  spirits,  we  generally  engage  the  attendance  of  a  pe^ 
son  accustomed  to  mad  people,  as  we  never  can  say  hot 
the  disease  may  turn.  I  rather  think  that,  before  Mrfc 
Sculthorpe  came,  there  was  a  young  person  who  used  to 
attend  upon  the  deceased,  and  that  she  was  then  dis- 
charged. Mrs.  Sculthorpe  remained  in  attendance  upon  the 
deceased  until  some  time  in  the  latter  end  of  June,  when^ 
was  discharged,  as  I  was  satisfied,  from  the  improved  state 
of  the  deceased's  health,  that  she  did  not  require  any  further 
attendance  from  her."  "  Some  time  in  May,  1846,  Ireoom- 
mcnded  her  a  change  of  air  and  change  of  scene,  and 
accordingly  she  left  Hampstead  with  the  avowed  intentioB 
of  going  to  Tunbridge  Wells,  and  again  returned  to  Hamp- 
stead about  the  middle  of  June.  I  did  not  see  her  at  all 
during  her  aforesaid  absence  from  Hampstead.  Tbede* 
ceased  was  actually  a  good  deal  improved  by  her  abseoee 
from  Hampstead.  Afler  she  had  come  back,  I  attended  her 
every  three  or  four  days  up  to  the  16th  of  July,  when  I 
paid  my  farewell  visit,  and  when  she  had  recovered  her 
usual  health  and  spirits,  except  that  she  was  still  weak,  b«t 
I  did  not  consider  that  she  required  any  further  attendancCi 
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I  did  not  see  her  after  that  day  until  her  death,  which       July  26. 
occurred  very  suddenly,  after  about  half  an  hour's  illness."     Joknam  v. 
He  describes  the  accomplishments  of  this  lady,  and  speaks        Bkme. 
of  the  affection  she  entertained  for  the  family  of  the  Blanes^ 
who  are  connected  with  her,  as  second  cousins  once  re- 
moved :  there  is  no  doubt  upon  my  mind  that  she  bad  a 
^eat  regard  and  affection  for  Capt.  Blane,  and  for  the  other 
gentleman  who  is  an  executor  named  in  the  will. 

Upon  interrogatory,  Mr.  Evans  gives  an  account  of  her 
illness  in  1837.  <<  My  acquaintance  with  her  since  1837 
was  certainly  such  as  to  afford  me  an  adequate  opportunity 
of  judging  of  her  mental  capacity.  I  have  frequently  talked 
with  her  for  an  hour  together.  When  not  laid  up,  on  the 
three  occasions  stated  in  my  deposition  in  chief,  she  was  so 
perfectly  well  and  intelligent,  that  it  never  occurred  to  me 
to  test  her  mental  sanity.  It  would  have  been  the  last  thing 
that  anybody  would  have  thought  of,  to  have  doubted  her 
being  in  a  perfectly  sound  state  of  mind.  During  her  last 
attack  of  illness,  in  early  parts  of  1846,  and  previous  to 
her  having  to  go  to  Tunbridge  Wells,  the  deceased  certainly 
bad  some  insane  delusions,  that  her  servants  had  robbed  her 
and  would  rob  her ;  but  from  and  after  her  return  to  Hamp- 
atead,  it  is  my  belief  that  those  delusions  had  entirely  passed 
away."  So  that  the  only  delusion  Mr.  Evans  was  aware 
the  lady  laboured  under,  or  the  only  symptom  of  unsound- 
sess  of  mind  displayed,  was,  that  of  robbery  by  the  ser- 
vants ;  he  knew  nothing  of  refusing  to  eat  her  dinner, 
or  thinking  she  was  reduced  to  poverty  by  the  expenses  of 
the  establishment  of  her  household ;  of  that  Mr.  Evans  says 
nothing  at  all ;  he  seems  to  be  perfectly  unacquainted  with 
that.  He  says,  "  I  do  not  remember  that  she  had  any  such 
in  either  of  her  two  first  attacks.  It  was  about  March  or 
April,  1846,  when  the  delusions  first  commenced,  and  I  had 
obaerved  nothing  of  them  for  some  days  before  she  left  to  go 
toTanbridge  Wells.  I  can  swear  positively,  to  the  best  of 
my  knowledge  and  belief,  she  was  quite  free  from  any  of 
those  delusions  from  and  after  her  return  to  Hampstead,  for 
I  apoke  to  her  on  several  occasions  up  to  the  16th  July»  and 
the  did  not  on  any  one  occasion  refer  to  the  subjects  of  her 
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,  JiTLT  26.     delusions,  as  she  had  always  been  in  the  habit  of  doing  in 
J  7  the  earlier  part  of  her  illness."     Upon  interrogatory,  he  <k- 

Bkate^  scribes  the  symptoms :  <<  In  the  last  attack  there  was  grcit 
nervousness  and  excitability,  attended  with  weakness,  fidnU 
ness,  exhaustion,  lowness  of  spirits,  melancholy,  and  hypo- 
chondriasis, and  no  doubt  these  symptoms  were  caused  ii 
part  by  the  diseased  condition  of  the  heart,  but  they  ooakl 
not  have  been  so  caused  entirely,  or  else  they  would  nefcr 
have  gone  off  again,  for  the  heart  did  not  mend,  of  coune. 
And  I  must  observe  that,  in  her  first  two  attacks,  there  wa 
no  appearance  of  faintness,  so  that  I  do  not  consider  Uwt 
those  two  were  caused  by  her  heart,  but  rather  by  a  de- 
rangement of  the  digestive  organs,  e^iecially  the  lireri 
which  is  frequently  the  cause  of  hypochondriasis.  During 
the  time  of  her  illness,  her  whole  constitution  and  her  no^ 
vous  system  were  greatly  affected.  During  part  of  the  tine 
when  she  was  suffering  under  the  three  attacks  before* 
mentioned,  she  was  certainly  beyond  all  controTersy  of  on- 
sound  mind;  but  from  and  after  her  return  from  Tunbridge 
Wells,  in  the  end  of  June,  1846,  she  was  certainly  of  sound 
mind,  memory,  and  understanding."  He  goes  on  to  ny 
that  the  deceased  was  found  in  a  pond  about  ten  years  be- 
fore the  mother's  death,  about  the  year  1830.  He  then  nji 
that  <*  the  deceased  was  decidedly  under  insane  delusions 
in  April,  1846,  but  they  all  took  the  same  form,  namelj, 
that  she  had  been  or  would  be  robbed  by  her  servants.  1 
did,  at  about  that  time,  call  in  Dr.  Mayo,  who  agreed  with 
me,  that  it  was  desirable  to  have  a  nurse  accustomed  to  mad 
people  or  insane  patients."  Mrs.  Sculthorpe  was  then  en- 
gaged, and  the  deceased  disliked  her  very  much.  Then  be 
states,  and  this  is  not  an  unimportant  part  of  the  evidencei 
as  from  this  gentleman,  as  to  the  proof  of  restoration  to  pe^ 
feet  soundness  of  mind  :  <*I  saw  that  the  deceased  disliked 
her ;  she  generally  had  an  aversion  to  strangers ;  bot  1 
never  saw  her  strike  her,  or  heard  her  call  her  '  a  defil' 
nor  did  I  ever  sec  her  behave  with  irrational  violence  to 
her,  and  I  do  not  think  that  it  is  likely  that  she  ever  did 
so ;  it  would  not  be  like  her."  Can  any  one  disbelieve  the 
evidence  of  Sculthorpe,   that  she  did   call   her   by  these 
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names,  « devil,"  "  wretch,"  and  so  forth,  during  the  time      Jolt  26. 

•he  was  at  Tonbridge  Wells,  and  even  before  she  went,  be-     j^^^  v 

tween  the  11th  of  April  and  the  beginning  of  June?     Mr.        BUm9, 

Evans^  I  have  no  doubt,  has  given  a  most  correct  account  of 

bit  belief  of  her  restoration  to  soundness  of  mind  after  her 

^        return  from  Tunbridge  Wells,  but  he  does  not  know  the 

extent  of  the  delusions  under  which  she  was  labouring ;  he 

does  not  know  more  than  that  she  thought  she  was  robbed 

by  the  servants,  and  that  these  delusions  had  existed  before 

her  return  from  Tunbridge  Wells,  though  not  up  to  that 

time,  for  he  thought  they  had  to  a  certain  degree  vanished 

at  that  time.     He  knew  nothing  of  her  refusing  to  eat ;  of 

her  fear  of  being  reduced  to  poverty ;  of  her  violence  to- 

^        wards  Mrs.  Sculthorpe,  and  of  what  took  place  on  the  jour- 

s^'mm.  wy  from  Tunbridge  Wells,  when  they  were  in  the  carriage 

.^         alone.  Mr.  Evans  is  of  opinion,  that  she  was  so  far  improved 

^.        in  health  and  spirits  that  the  attendance  of  Mrs.  Sculthorpe 

might  be  dispensed  with ;  but  surely  if  Mr.  Evans  had  been 

■^       aware  of  what  passed  on  the  journey,  he  would  not  have 

^      kft  her  in  the  care  of  two  maid- servants,  the  housemaid  and 

the  cook;  therefore,  I  say,  on  Mr.  Evans's  own  showing,  he 

-4;.      icnew  nothing  more  than  the  delusions  with  respect  to  the 

robbery  which  was  supposed  to  take  place  by  the  servants. 

~t  .      1*heie  are  circumstances  which  show  that  Mr.  Evans  could 

r^_       hardly  have  known  the  extent  of  the  unsoundness  of  mind 

nnder  which  she  laboured  in  1846  ;  that  his  attention  was 

-^-      directed  to  those  delusions  he  saw    and   was  aware  of, 

.  ^       namely,  the  impression  that  she  was  robbed  by  her   ser- 

t 

r<s  vants;  he  did  not  know  that  she  hid  things  under  the  sofa 

*  from  the  servants.     Then  Mr.  Evans's  evidence  is  not  suffi- 

_.^:  cient,  under  these  circumstances,  to  satisfy  me  that  he  had 

7  ^  means  of  forming  an  opinion  as  to  the  capacity  of  the 

.  A  deceased,  knowing  nothing  of  her  violence,  of  her  abuse, 

.  *  and  Calling  of  names.     He  could  not  then  have  learned,  in 

^t  thefouf  or  five  visits  he  made  between  the  26th  June  and 

-  f  we  iGth  July,  these  acts,  and  then  given  an  opinion  that, 

-j^  from  and  after  her  return,   she  was  restored   to   sanity, 

.  |;  'nd  competency  to   the   management  of  herself  and  her 

1  flffaita. 
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July  26.         Then  what  is  the  consequence  of  this  ?     What  evidence 

does  the  Court  expect  to  receive  ?    The  evidence  of  penooi 

Biane,  '  ^^^  ^^^^  ^^  opportunity  of  seeing  the  deceased  at  variooi 
times  and  under  various  circumstances.  Now  all  the  mi- 
terial  evidence  produced  is  that  of  Mrs.  Wainwright  and 
Mrs.  Antrohus,  who  only  saw  her  once,  or  at  most  twicei 
Mrs.  Wainwright  saw  her  twice,  and  had  a  conversttko 
with  her,  in  which  she  did  not  display  the  delusive  imprei- 
sions  under  which  she  laboured.  Mrs.  Antrobus  sees  her 
only  once  after  her  return  from  Tunbridge  Wells ;  she  hii 
a  conversation  with  her,  and  she  did  not  discover  anything 
to  lead  her  to  suppose  she  was  otherwise  than  of  soniMi 
mind.  I  have  no  doubt  that,  except  when  under  the  inflt* 
ence  of  these  delusions,  she  was  of  sound  mind,  but  it  ii 
these  which  constitute  the  imperfection  of  the  mind.  Why 
were  no  other  witnesses  produced,— Saunders  and  otha 
servants  ?  These  persons  who  are  produced  say, — penoM 
not  accustomed  to  her, — you  would  not  in  her  conversaM 
detect  that  she  was  under  insane  impressions.  But  the* 
are  not  the  witnesses  I  want.  I  want  those  who  were  in  the 
habit  of  seeing  her,  of  waiting  on  her,  who  must  bavf 
known  what  her  conduct  and  demeanour  were  in  respect  to 
the  mode  in  which  the  table  was  furnished ;  whether  befoie 
tliem  she  exhibited  any  of  the  symptoms  previously  shown 
at  Tunbridge  Wells,  and  at  Well  Walk,  before  she  left 
Why  was  not  Saunders  produced,  and  others  in  attendance? 
They  knew  her,  and  were  continually  with  her.  It  is  tme 
they  are  legatees,  but  that  is  no  disqualiBcation  ;  they  could 
have  given  evidence  as  well  as  Holly  and  Poison,  who  oat 
only  have  considerable  benefits  under  the  will,  but  are  alsv 
trustees  and  guardians;  for  though  the  bequest  tothed<f 
is  £30,  I  do  not  know  that  that  sounds  to  folly  to  such  in 
extent  as  to  prove,  in  the  absence  of  other  circumstances 
that  she  was  not  of  sound  mind ;  but  it  is  a  circumstance 
that,  having,  in  the  will  of  1813,  given  the  dog  an  aonuitj 
of  £10  and  tlic  cats  £5,  she  should,  on  the  7th  August,  after 
this  attack,  give  the  dog  an  annuity  of  £30  and  the  csti 
£10,  instead  of  £5  each :  I  say,  these  are  circumstances  thiC 
operate  against  calling  Holly  and  Poison  as  well  bm  Saon- 


IS48.]  ^  PREROGATIVE  COURT.  457 

ders,  who  has  a  bequest  of  £S0,  and  the  other  maid  servant      July  26. 
attending  upon  her.  Johnny, 

The  principle  in  all  these  cases  is^  that  the  onus  probandi        Blane, 
lies  upon  the  party  who  supports  the  act  of  a  person  who 
lias  laboured  under  insanity,  as  this  lady  has  done,  who  is 
proved  to  have  been  insane  before  she  went  to  Tunbridge 
Wells,  by  Mr.  Evans ;  who  is  proved  to  have  been  in  a  state  of 
'^   insanity  at  the  time  she  was  at  Tunbridge  Wells,  and  during 
the  time  of  her  return  from  Tunbridge  Wells  is  proved  to 
have  conducted  herself  so  contrary  to  her  ordinary  habits  as 
to  call  forth  an  expression  of  disbelief  that  she  did  so  on  the 
|iart  of  Mr.  Evans.     But  I  cannot  for  a  moment  dispute  the 
evidence  of  Mrs.  Sculthorpe ;  she  might  have  been  contra- 
dicted by  Saunders,  who  was  there  at  the  time,  and  she  was 
«a  good  a  witness  in  point  of  credibility  as,  and  in  point  of 
interest  much  superior  to,  Holly,  who  proves  nothing  but  a 
mere  casual  conversation  after  her  return.    In  this  respect, 
the  evidence  is  very  deficient,  for  it  all  depends  on  the  testi- 
■^     mcmy  of  Mr.  Evans,  between  the  return  and  the  16th  July, 
»~~-  alter  which  he  did  not  see  her.    I  should  have  liked  to  have 
^     heen  told  that  she  no  longer  expressed  apprehension  of 
^      being  robbed,  or  being  reduced  to  poverty  ;  but  there  is  no 
^1  ayidence  of  that  sort  at  all ;  all  depends  on  Mr.  Evans,  who 
■iS    doea  no  more  than  state  what  passed  between  him  and  the 
~  jdeceased  during  the  four  or  five  interviews,  between  June 
g^~  and  July. 

^"^  Another  circumstance  is,  that  there  is  a  deficiency  in  not 
^^aalling  Miss  Brice.  The  will  was  proved  by  two  of  the 
'executors  not  long  after  the  decease,  and  tlie  probate  was 
aalled  in.  She  has  a  legacy,  it  is  true,  but  she  could  have 
•giyen  important  information  as  to  the  conduct  of  the  de- 
She  was  a  next-door  neighbour,  and  was  conti- 
with  her ;  but  Miss  Brice  is  not  examined  as  a  wit- 
She  could  have  told  you  whether  or  not  these 
vremons  remained  on  the  mind  of  the  deceased.  She 
have  given  most  important  information^  because* 
ling  to  the  evidence  of  one  of  the  witnesses,  she  was 
lually  with  her  after  her  return,  and  this  lady  might 
mwe  renounced,  as  executrix,  and  released  her  legacy ;  but 

VOL.  VI.  3   N 


458 


PREROOATIYE  COUBT. 


[TlBtt 


Johnson  ▼. 
Blane, 


July  26.      at  the  time  this  took  place»  neither  the  one  nor  the  other 
was  necessary;  for,  under  the  Wills  Actt  renotradiig  m 
executrix  was  not  necessary,  and  under  Lord  Demmo'i 
Act,  she  might  have  been  examined  without  releanngbff 
legacy.  This  lady  seems  to  me  in  her  Answers  not  to  hbm 
under  the  impression  that  the  delusive  impressions  remaiiMd 
afler  the  return ;  for  her  Answer  to  the   10th  artide  ii; 
"  She  believes,  and  therefore  admits,  that  on  the  day  artico- 
late,  Sculthorpe  led  the  deceased,  having  been  dismissed  il 
the  instance  of  William  Newnham  and  Robert  Blane;  n- 
spondent  disbelieves,  and  therefore  denies*  that  the  neo» 
sity  for  the  attendance  upon  the  deceased  of  Sculthorpe,  ff 
that  of  any  other  person  equally  qualified,  was  the  same  a 
before ;  and  Respondent  says  that  the  deceased  had  coui- 
clerably  and  materially  improved  in  her  general  health  oi 
spirits  from  the  change  of  air  as  aforesaid ;  Respondent  dit* 
believes,  and  therefore  denies,  that  between  the  time  aitici- 
late,  to  wit^  the  day  afler  her  return  and  her  death,  tk 
deceased  was  insane  or  was  actuated  in  the  same  degree* 
before  by   her  former  delusions."    Though  she  was  not 
actuated  by  her  former  delusions  to  the  same  degree  as  b^ 
fore,  yet  they  did  actuate  her  to  a  certain  extent,  and  tint 
very  much  concurs  with  the  testimony  given  by  Mr.EDcjTi 
namely,  he  believes  the  delusive  impressions  did  exist  after 
her  return  from  Tunbridge  Wells,  though  in  a  mitigated 
degree.     This  lady  is  niece  to  Mr.  EUey,  and  all  the  infii^ 
mation  he  possesses  comes  from  this  lady.     I  say  it  is  deir 
they  still  existed,  though  not  to  the  same  degree;  and  if 
they  did  exists  they  show  she  was  not  restored  to  soundoea 
of  mind.    But  this  lady,  like  her  uncle,  has  peculiar  notkai 
of  what  insanity  consists  in,  for  **  she  admits  that  the  d^ 
ceased,  for  some  few  weeks  afterwards,  entertained  an  appn' 
hension  on  the  subject  of  poverty,  though  not  so  stronglysi 
during  the  prevalence  of  the  said  illness,  and  also  an  inqmi* 
sion  or  belief  as  to  her  servants  robbing  her:  RespoiKkst 
believes,  and  therefore  admits,  that  the  deceased  had  Cbobb's 
patent  locks  placed  on  all  or  many  of  her  cabinets  or  dnweA 
at  a  considerable  expense,  and  that  she  did  so  under  tbeii^ 
fluence  of  such  last-mentioned  impression ;  but  Respomkst 
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disbelieves,  and  therefore  denies,  that  the  said  locks  were      July  26. 
so  placed  thereon  during  the  period  aforesaid.    Respondent     Johnwnv 
believes,  and  therefore  admits,  that  she  occasionally,  but  not        JBlane. 
often,  as  articulate,  accused  her  servants  of  having  stolen 
articles  of  value  ;  but  whether  she  herself  secreted  the  same 
articles  which  she  accused  the  servants  of  stealing.  Respon- 
dent knows  not  to  answer,  save  that  she  believes,  and  there- 
fore admits,  that  the  deceased  would  occasionally,  but  not 
habitually,  secrete  articles  of  value  in  out-of-the-way  places, 
and  that  afler  her  decease  certain  of  such  articles  were  found 
so  secreted."     She  then  goes  on  to  answer  to  the  articles  I 
meant  to  refer  to,  on  her  notions  of  insanity.     She  says : 
**  That  in  the  articulate  Allegation  or  Condidit  it  is  altoge- 
ther truly  pleaded,  and  that  at  and  during  all  and  singular 
the  premises  therein  pleaded,  the  deceased  was  of  perfect 
sound  and  disposing  mind,  memory,  and  understanding; 
and  Respondent  disbelieves,  and  therefore  denies,  that  the 
deceased  then  was,  or  had  long  previously  been,  or  ever  con- 
tinued to  be,  of  unsound  mind,  or  incapable  of  making  and 
executing  a  last  will  and  testament,  or  of  doing  any  other 
act  of  that  or  the  like  nature,  requiring  thought,  judgment, 
and  reflection."     She  gives  you  a  reason  why  she  thinks  she 
was  of  sound  mind,  and  capable  of  doing  an  act  requiring 
thought^  judgment,  and  reflection,  for  she  says,  ''That  even 
during  the  existence  of  the  delusions  before  mentioned,  the 
deceased  was  fully  capable  of  making  her  last  will  and  testa- 
ment, or  of  doing  any  act  of  that  or  the  like  nature,  re- 
quiring thought,  judgment,  and  reflection."   But  this  lady's 
opinion  is  not  worth  much  in  point  of  law  ;  her  deposition 
as  to  the  facts  would  have  been  very  important.    She  admits 
die  delusion  did  exist  as  to  being  robbed,  and  her  appre- 
'  hension  of  robbery,  though  not  so  strongly  as  before  her 
^'Blness:  but  still  it  did  exist;   but  even  in  the  worst  of 
^ Allies,  when  this  lady  saw  her,  she  thought  she  was  capable 
$^  making  a  will,  notwithstanding  this  impression  on  her 
b^iflSnd.     Therefore,  this  lady,  though  an  unimportant  witness 
^--ai)  to  opinion,  would  have  been  very  important  as  to  whether 
the  deceased  did  abstain  from  eating  her  meals,  and  to  have 
'^g^en  a  minute  detail  of  what  passed  between  her  and  the 
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July  96.      deceased  at  those  times  to  which  Mr.  Evans  could  not 

BloMt.  '  But  this  is  <no  failure  of  proof  of  the  preceding  will,  b^ 
cause  the  parties  who  oppose  this  will  were  not  bound  ti 
show  that  this  lady  was  insane.  '<  Prove  that  she  was  re- 
stored to  her  faculties/*  they  say ;  '*  it  is  for  yon,  who  Mt 
up  the  act,  to  produce  evidence  to  support  the  wiU>  notftr 
us  to  produce  evidence  to  impugn  it." 

How  stands  the  case  ?  Here  is  a  paper^  written  by  the 
deceased  herself,  in  favour  of  persons  to  whom  it  was  ntj 
likely  she  would  bequeath  her  property,  for  to  Capt.  Bline 
it  is  clear  she  was  much  attached,  —  the  will  of  1 W 
shows  that, — and  to  other  persons,  and  this  will  was  matk 
under  circumstances  which  do  not  infer  she  was  incapiUe; 
but  still  not  under  such  circumstances  as  lead  the  Court  Is 
infer  she  was  of  perfectly  sound  mind,  memory,  and  uudn- 
standing  at  this  time ;  for  1  cannot  forget  the  ample  proii- 
sion  made  for  the  dog  and  the  three  cats  ;  £30  for  the  ooe, 
and  £10  each  for  the  cats;  not  that  it  is  a  proof  of  insanity, 
but  still  it  is  a  circumstance  tliat  does  not  go  to  establiih 
soundness  of  mind.  It  might  be  for  the  purpose  of  giviag 
an  additional  benefit  to  these  servants;  but  then  they  were 
to  have  the  care  of  the  dog  and  the  cats,  and  consequently 
to  have  that  \et\  for  their  support.  But  still  if  the  accoaot 
is  true,  thnt  she  was  apprehensive  of  being  reduced  to 
poverty) — and  that  is  admitted  by  Miss  Brice, — can  there 
be  a  greater  inconsistency  than  in  making  this  liberal  pro- 
vision for  the  dog  and  the  cats  ?  She  deprives  herself  at 
Tunbridgc  Wells,  and  it  is  not  proved  that  she  did  not 
when  she  returned  to  town,  by  the  evidence  of  witnesses 
wlio  come  to  speak  to  the  affirmative  fact,  if  I  may  to 
express  myself,  that  she  did  not  abstain  from  eating  ber 
meals;  that  she  did  not  abstain  from  her  apprehensions  d 
poverty,  and  it  is  for  them  to  prove  that  the  apprehensioai 
had  ceased :  we  know  that  there  are  many  inconsistenoei 
which  persons  labouring  under  delusion  are  guilty  of.  All 
the  witnesses  go  to  former  scenes — times  when  there  is  do 
doubt  of  the  fact ;  they  speak  of  the  capacity  of  this  ]$^Jt 
and  her  soundness  of  mind,  between  1B40  and  1846,  during 
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lere  is  nothing  to  show  that  she  laboured  under      Jolt  26L 
less  of  mind.    But  I  must  say,  too,  even  after  her     jS^^  w 
rem  Tunbridge  Wells,  it  is  established  that  she       Bkme. 
jnder  delusion  only,  but  there  was  actual  violence 
;d  on  the  person  of  Mrs.  Sculthorpe,  and  this  abuse 
^plication  of  the  names  "  devil,"  "  wretch,"  and  so 
d  the  apprehension  of  poverty  admitted,  though 
ed,  after  her  return  from  Tunbridge  Wells,  by 
ce,  and  the  fact  of  her  maintaining  that  she  was 
y  her  servants. 

these  circumstances,  I  am  of  opinion  that  the  onus     Failure  of 
charged  of  establishing  restoration  of  the  mind  of  ^      ' 
after  she  came  from  Tunbridge  Wells,  during  the 
)re  she  went,  in  the  beginning  of  1846,  and  during 
she  was  there,  it  is  admitted  that  she  was  in  a  state 
^ement ;  that  she  was  labouring  under  some  appre- 
to  some  extent,  after  her  return,  and  there  is  no 
to  show  that  the  other  symptoms  did  not  exist  after 
n.    This  being  the  case,  the  onus  being  on  a  party 
p  the  act,  I  am  of  opinion  that  the  onus  is  not  dis- 
and  consequently  that  this  is  not  to  be  considered 
of  the  deceased.    I  pronounce,  therefore,  against    WiUpronoan- 
ty  of  the  will  propounded.  ^^  "S*^"'*- 

: — Blake,  for  the  party  proceeding;  Coote,  for  the  executors; 
the  parties  cited. 


August  4. 

s  AND  Others  v,  Davidson. — Cause. — This  was      a   testator, 

1  as  to  the  validity  of  three  codicils  to  the  will  of  j^?^*".?, .   ™*^® 

T^      ,  ,        1.    1    ,/>  ,     .      .1    ,«*,-  1  «rt       his  will  in  June, 

I  Kanken,   who  died  19th  April,  1845,  aged  72,  a  184(,inthefol- 

His  will,  dated  22nd  June,  1844,  was  not  dis-  Jo«>"K   month 
ut  the  codicils,  dated  respectively  22nd  July,  1844,  dicll,  greatly re- 

mst,  1844,  and  24th  March,  1845,   were  opposed,  ducing  the  in- 

I      ^    u      ^    ^  .     .     •  •.       I-      xvr*        T       ^  terest  given  by 

round  of  the  testator  s  msanity,  by  Miss  Janet  h^q  ^{Ji  j^,  J^ 

(his  niece  and  only  next  of  kin),  appointed  an  niece,    J.    D., 

by  the  will,  but  whose  appointment  was  revoked  under  an    im- 

st  codicil.  pression     that 
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Aug.  i.  By  the  will,  the  testator  bequeaths  and  clevises  dl  the 

FowHay.      property,  heritable,  real,  and  personal,  which  had  been  left 

Davidum,     conditionally  to  him,  after  the  death  of  his   sister,  Mr& 

she    bad   wi).  Katherine  Geddes,  by  the  will  of  her  late  husband^  of  Viev- 

fully  occasion-  forth,  Culross,  N.B.,  to  his  said  sister,  toirether  with  the 

ed  the  death  of ,      ,  ,       ,  ,    ,        .  ... 

his  sister,  dur-  lands  and  other  property  belonging  to  him  in  and  sbost 

ing  the  inter-  Calross,  absolutely.  He  bequeaths  to  his  niece,  Janet 
attempt  upon  I^avidson,  daring  her  life*  the  dividends  upon  his  shares 
his  own  life,  in  (£2,000  stock)  in  the  East  and  West  India  Dock  Company; 
possession  of  ^^^^^^^  ^'^  dividends  upon  his  44  shares  and  168  scrip 
the     property  eighth-shares,  in  the  South-Westem  Railway ;  and  in  the 

will-uKlsubse-  ^^^^^  ^^  ^^^  ^^'^  otherwise  disposing  of  the  capital  in  tlie 
quently  makes  aforesaid  two  companies,  Miss  Davidson  was  to  have  the 
dldls^nder^  entire  disposal  of  the  same.  He  bequeaths  to  three  coosmi, 
continuance  of  named  Allan,  £500  each,  excluding  them  and  all  others  of 
lion  •  -^°Held'  *^*^  family  from  any  other  of  his  property.  He  beqaestfai 
that '  the  de^  his  stock  of  the  Colonial  Bank  (£9,000),  £5,000  to  Bfr.  A. 
edunder im ?n-  ^*  Barclay,  then  employed  in  his  counting-house,  and 
sane  delusion  £4,000  to  his  cousin,  Wm.  Young.  He  appoints,  as  hb 
rT'  th  t  th '  *^"^^^^®  ^^  executors,  his  friends  Messrs.  Fowlis,  Lawson, 
codicils, having  Adamson,  and  Hoyes  (with  a  legacy  of  £300  each);  his 

been  made  un-  gjg^^  y^^^  Geddes,  and  his  niece.  Miss  Davidson,  and  Ae 
der  such  delu-  '  '  ,    •.  .        i  .j 

sion,  were  in.  last  survivor  of  these  two  ladies,  he  appoints  his  residuary 

valid.  —  Expo-  lenratee:  and  in  conclusion,  he  reserves  to  himself  the  power 
sition    of    the    /,      f        ,.,..,    ,         .  ,  ,.  *^  ,.  ., 

doctrine  of  this  of  altering  the  will,  m  whole  or  in  part,  or  adding  a  couKii 

Court    regard-  q^  codicils  thereto,  as  he  might  thereafter  feel  inclined. 

ingmonomania.      -^       ^     n  i.  .i  .  •         i       i  .      •  m«      v    l 

By  the  first  codicil^  premising  that  his  sister,  Mrs.  Kathe- 
rine Geddes,  had  died,  he  gives,  devises,  and  bequeaths  to 
his  executors,  during  the  life  of  his  niece.  Miss  Davidson,  the 
house  and  grounds  at  Viewforth,  Culross,  N.B.,  left  to  him 
by  the  will  of  Mr.  Geddes,  with  the  furniture,  plate,  and  til 
other  personal  effects  in  and  about  the  same  at  his  decease 
(except  money),  and  also  all  the  real  property  in  or  near 
Culross  belonging  to  him,  upon  trust  to  permit  his  niece  ta 
use  the  same  and  receive  the  rents  for  life,  and  after  he^ 
death,  the  said  personal  property  to  form  part  of  his  resi- 
duary estate ;  and  he  devises  the  house  and  grounds  at  Viei^* 
forth  anil  the  real  estate  in  or  near  Culross,  subject  tp  ^^ 
life-interest  of  his  niece,  to  the  children  of  the  Uev.  Thomas 
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Hardiey  and  in  case  he  should  have  no  child  living  at  the       Ana.  4. 

testator's  decease,  to  his  cousin  Dr.  Young,  and  his  heirs,      p    ^ 

and  in  default  of  heirs,  over  to  his  brothers,  William,  John,     Davidson, 

and  Henry  Toung,  and  their  heirs,  in  succession.    He  gives 

to  his  executors  £5,000  (part  of  the  personal  property  left 

him  by  Mr.  Geddes),  upon  trust  for  the  benefit  of  the  widow 

of  Mr.  Thomas  Hardie,  jun.,  for  life,  and  the  principal 

amongst  their  children.     Afler  various  other  legacies,  he 

gives  the  shares  in  the  East  and  West  India  Dock  Company 

■nd  the  South- Western  Railway,  the  dividends  on  which  he 

had  given  by  the  will  to  Miss  Davidson,  ader  her  death, 

to  four  of  the  children  of  his  late  cousin,  Wm,  Young.     He 

revokes  the  residuary  bequest  in  his  will  in  favour  of  Miss 

Davidson,  and  in  her  place,  names  the  four  children  of  Mr. 

Wm.  Young  residuary  legatees  of   his  real  and   personal 

catate,  wheresoever  situate,  and  he  revokes  the  appointment 

of  Hiss  Davidson  as  executrix. 

By  the  second  codicil,  or  Trust  Disposition  (in  the  Scotch 
^onn,  not  executed  in  conformity  with  the  Wills  Act),  made 
at  Edinburgh,  he  confirms  the  dispositions  contained  in  his 
will  and  codicil. 

By  the  third  codicil,  regularly  executed,  he  confirms  and 
republishes  his  will  and  two  preceding  codicils,  adding  some 
sniall  legacies  and  directions  to  his  executors. 

Probate  of  the  will  was  granted  to  the  four  executors,* 
and  the  codicils  being  propounded  by  them  in  a  Condidit, 
a  Responsive  Allegation,  on  the  part  of  Miss  Davidson,  was 
brought  in,  which  (afler  reformation)  pleaded  as  follows : — 

1*  That  the  deceased  was  possessed  of  personal  estate  value 
^0,000,  and  real  estate,  wholly  situate  in  Scotland,  value 
^10,000,  and  to  which  Miss  Davidson  was  heir-at-law.  2.  That 
*^  was  the  only  survivmg  child  of  a  sister  of  the  deceased,  who 
^  in  ]  797»  and,  becoming  the  only  descendant  of  the  deceased's 
^Qulj,  was  from  infancy  an  object  of  great  affection  to  him  and 
^ery  member  of  it,  and,  her  father  having  married  again,  she 
^1  at  the  particular  desire  of  her  aunt,  Mrs.  Katherine  Geddes, 
'^'^nnally  adopted  by  her  and  her  husband,  and  resided  with  them 

*  4  Notes  of  Ca«  149. 
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A 00. 4.  at  Viewforth.  3.  That,  in  1812,  she  was  sent  to  a  boardiBg* 
P~7r  school  at  Edinburgh,  at  the  joint  expense  of  Mr.  Geddes  anddK 
Davidion,  deceased,  at  his  desire;  and  after  she  left  school,  he  made  her  a 
annual  allowance.  4.  and  5.  That  the  deceased  came  to  Londn 
from  Scotland  in  1794,  and  became  a  West-India  merchant  tboci 
frequently,  after  1812,  visiting  his  sister,  Mrs.  Geddes,  andliii 
niece,  at  Culross,  and  corresponding  with  the  latter.  6.  That,  ii 
1842,  finding  his  health  impaired,  he  proceeded  to  Madeira,  to  paa 
the  winter,  and  was  desirous  that  his  sister  and  niece  should  tccon- 
pany  him,  which  was  prevented  solely  by  the  health  of  Mrs.  Gedda; 
but  during  the  time  he  resided  at  Madeira,  Miss  Davidson  coi- 
stantly  corresponded  with  him,  and  received  letters  from  hio. 
7.  That  the  deceased  returned  to  London  from  Madeira  in  Msyor 
June,  1843,  when  he  intended  to  go  to  Scotland  on  a  visit  to  kii 
sister  and  niece ;  but  was  prevented,  first,  by  business,  and  htff 
in  the  year  he  again  intended  to  go  to  Scotland,  to  escort  Mn 
Geddes  and  his  niece  to  London,  to  spend  the  winter  \iith  hiOi 
but  his  medical  attendant  advised  him  that  he  was  unfit  to  tnidi 
whereupon  he  sent  his  servant  to  Newcastle  to  meet  them  nl 
attend  them  to  his  house  in  London,  where  they  arrived  in  Decem- 
ber, 1843,  and  resided  with  him  until  July,  1844,  when  thryd^ 
parted  with  him  for  Scotland ;  that  during  the  winter  of  1S43* 
1844,  the  deceased's  health  became  impaired,  but  he  ihoni 
marked  attention  and  attachment  to  Miss  Davidson.  9.  That  k 
had  often  previously  told  her  that  her  aunt  and  she  were  to  behii 
heirs,  that  he  never  would  marry  and  never  would  make  a  viH; 
that,  shortly  after  he  had  executed  the  will  of  1844,  he  often  spoke 
of  its  contents  to  Mrs.  Geddes,  Miss  Davidson,  and  other?,  ud 
alluded  to  the  fact  of  his  having  so  informed  his  niece.  10.  Tbit, 
in  the  beginning  of  June,  1844,  Miss  Davidson  vr^%  seized  witb  a 
serious  illness,  during  which  the  deceased  manifested  the  greateit 
anxiety  for  her,  and  during  the  whole  of  her  visit  and  up  to  tbe 
day  of  their  arrival  at  Derby,  he  conducted  himself  towards  bff 
with  the  greatest  love  and  affection.  11.  That,  on  1 1th  July,  ISO, 
the  deceased,  accompanied  by  Mrs.  Geddes  and  Miss  DavidisoOr 
quitted  London  for  Scotland,  and  arrived  at  Derby  by  the  rail«f 
in  the  afternoon ;  that  the  heat  of  the  day  was  excessive,  and  botb 
the  windows  of  the  carriage  being  close  (such  beinf^  the  deceased*! 
practice  when  travelling),  Miss  Davidson,  with  the  consent  of  Mn^ 
Geddes,  asked  the  deceaijed's  permission  to  put  them  doirn,  and 
they  were,  according  to  the  desire  of  Mrs.  Geddes,  lowered  aM 
two  or  three  inches,  but  in  a  short  time,  the  deceased  put  them  op 
again ;  that,  upon  arriving  at  Derby,  Mrs.  Geddes,  at  dinner,  ffv 
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usual  health,  bat  in  the  evening  became  ill.  13.  That,  Mrs.  Aoo.  4>. 
t  continuing  ill  during  the  night.  Miss  Davidson  became  -^Z^ 
d,  and,  desirous  of  having  medical  aid,  in  the  morning  of  Datidaon. 
h  July,  went  to  the  deceased's  bedroom  and  informed  him 
sister's  illness,  whereupon  he  started  up  in  bed,  and  in  a 
id  hurried  manner,  said  she  had  killed  her  aunt  with  the 
it  in  the  carriage ;  that  she  would  not  live,  and  that  he  was 
.  himself;  that  medical  men  were  called  in  to  attend  Mrs. 
3,  whose  illness  was  not  at  first  considered  alarming,  but 
d  on  the  21st.  13.  That  from  the  commencement  of  her 
at  Derby,  the  deceased  laboured  under  an  insane  delusion 
ich  illness  was  wilfully  and  purposely  caused  by  Miss  David- 
id  either  by  poison,  or  by  letting  down  the  windows  of  the 
r  carriage;  that  she  had  attempted  to  poison  himself,  with 
a  of  becoming  possessed  of  his  property,  and  that,  under 
luence  of  such  insane  delusion,  on  various  occasions,  during 
less  of  Mrs.  Geddes,  he  stated  to  one  of  the  medical  men 
ng  her,  that  he  thought  Miss  Davidson  had  been  giving  him 
ling  with  the  intention  of  poisoning  him;  that  his  sister  was 
Dnsequence  of  something  administered  by  her,  and  that  the 
e  windows  had  been  put  down  by  her  on  purpose  to  make 
It  ill ;  and  that  the  object  in  so  doing  was  to  get  the  pro- 
sft  by  his  will,  of  the  contents  of  which  he  had  informed 
lat  the  medical  attendant  vainly  used  every  effort  to  con- 
he  deceased  of  the  absurdity  of  such  ideas.  14.  That  the 
id,  under  the  influence  of  such  insane  delusion,  on  the  21  st 
ending  for  the  landlord  of  the  hotel,  declared  to  him  that 
lected  Miss  Davidson  of  wishing  to  poison  him  ;  that  she 
isoned  her  aunt,  and  he  was  sure  she  had  given  him  some- 
as  a  few  days  before  he  had  taken  two  of  his  pills,  which 
ly  had  agreed  with  him,  but  he  did  not  derive  benefit  from 
that  the  reason  for  wishing  to  get  rid  of  him  was  her  know- 
f  the  contents  of  his  will,  by  which  she  would  get  £20,000, 
it  it  was  that  which  made  her  Mrish  to  poison  her  aunt  and 
nd  that  he  would  thenceforth  take  nothing  to  eat  or 
»ut  soda-water  and  eggs,  as  she  could  put  nothing  in  them, 
vould  have  them  opened  before  him  ;  that  the  landlord  re- 
sted with  the  deceased,  who  nevertheless  persisted  in  such 
tuts.  15.  That  the  medical  attendant  of  Mrs.  Geddes 
suggested  that  the  body  should  be  opened,  to  ascertain  the 
of  the  complaint  of  which  she  died,  in  order  to  convince  the 
d  that  she  had  not  been  poisoned,  the  deceased  at  once 
.VI.  So 
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A  no.  i.       caught  at  and  agreed  to  it,  giving  as  a  reason  that  the  poim 
„    T"         would  be  thus  discovered ;  that  thereupon  the  hodj  was  opeaei 
Davidson,     ^"^  ^^®  result  showed  that  the  had  died  from  natural  cansct  on^i 
and  no  trace  of  poison  was  discovered ;  that  such  result  was 
municated  to  the  deceased,  who  nevertheless  persisted  in 
that  she  had  been  poisoned  by  Miss  Davidson.     16.  'thii  oa  Ai 
23rd  July,  the  deceased,  accompanied  by  Miss  Davidson  and  )lnL 
Young,  a  relative,  from  Scotland,  quitted  Derby,  and  arrived  iC 
Viewforth  on  the  27th ;  that  on  the  evening  of  the  28th,  he  i« 
taken  ill,  and  on  the  following  morning  Dr.  Scott  was  called  iii 
who  found  him  labouring  under  a  congestion  of  blood  in  the  hot 
and  in  so  dangerous  a  state  that  he  sent  to  Edinburgh  for  fnithff 
advice,  and  Dr.  Allison  attended  the  deceased,  who,  daring  Dr* 
Scott's  attendance,  from  30th  July,  during  August  and  labK* 
quently,  in  an  insane  and  irrational  manner,  informed  him  tirt 
Miss  Davidson  had  caused  the  death  of  her  aunt  by  poison,  ad 
attempted  to  poison  him ;  that  Dr.  Scott  endeavoured  withBit 
success  to  convince  him  that  there  was  no  foundation  for  hii  n^ 
picions,  at  which  he  became  much  excited,  and  persisted  in  ki 
statements,  and  that  he  was,  and  to  his  death  continued  to  be,rf 
unsound  mind  as  far  as  related  to  Miss  Davidson,  and  whoDyinO' 
pable  of  doing  any  rational  act  wherein  her  interest  was  con 
17.  That  from  the  time  of  his  return  to  Scotland,  until  he 
went  to  London,  in  December,  1844,  he  was  constantly  hupif 
iipon  the  aforesaid  delusions,  and  often  stated  that  Misa  Dsridat 
had  caused  the  death  of  her  aunt  by  poison,  and  was  conthndtf 
attempting  to  poison  him,  that  she  might  become  possesaed  of  kii 
property ;  that  when  he  lived  at  Culrosa  with  her  he  was  al«i9< 
taken  ill,  and  not  \iith  his  usual  complaints,  but  with  somelkiV 
strange  in  his  inside,  which  he  attributed  to  something  she  bd 
put  into  his  tea,  particularly  his  second  cup,  which  he  wu  cuM 
to  decline ;  that  he  drank  nothing  but  soda-water,  inasmiidi  * 
she  could  put  nothing  in  that,  and  he  also  stated  that  be  kid 
altered  his  will  so  as  to  make  his  death  of  less  importance  to  hOi 
and  made  her  aware  of  it ;  that  he  would  not  listen  to  reason,  bit 
persisted  in  his  said  delusions ;  and  it  pleads  that,  during  tk 
whole  period  of  his  remaining  in  Scotland,  he  was,  as  to  lfi> 
Davidson,  insane  and  of  unsound  mind.     18  and  19.  lliattbBd^ 
ceased,  acting  under  such  insane  delusion,  declared  that  it  i* 
impossible  for  them  to  live  together,  and  accordingly,  on  th0^ 
October,  1844,  he  wrote  and  sent  a  letter  to  Miss  Davidson,  i^ 
mating  such  his  determination,  whereupon  she  left  MevftrtL 
20.  That  the  deceased,  a  short  time  before  he  quitted  Scotland  ii 
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1844,  in  conversation  with  Col.  Wardlaw,  his  cousin,  endeavoured       Aug.  4. 
to  persuade  him  that  Miss  Davidson  had  caused  her  aunt's  death  ~7 

by  poison,  and  attempted  to  cut  him  off,  for  the  purpose  of  getting      Davidson. 
possession  of  his  property,  and  informed  him  that  he  had  made  a 
will  in  favour  of  persons  whom  he  had  never  seen  or  heard  of,  and 
■aid  that  "  a  bird  had  whispered  into  his  ear  that  Miss  Davidson 
was  going  to  break  his  will  by  proving  him  mad,"  the  deceased 
being  at  such  time  of  unsound  mind.    21.  That  in  October,  1844, 
Professor  Syme,  of  Edinburgh,  was  consulted  by  the  deceased 
daily  for  about  a  week,  and  that  during  such  week  there  was  a 
eonsultation  on  the  deceased's  case  at  Edinburgh  by  Professor 
Syme,  Dr.  Scott,  and  Dr.  Abercrombie,  and  that  the  deceased  was 
Hft  that  time,  and  by  his  conversation  and  demeanour  evinced  that 
he  was,  insane  and  of  unsound  mind.     22.  That  from  the  time  of 
bis  return  to  London,  in  December,  1844,  until  his  death,  in  April, 
'  1845,  the  deceased  continued  in  the  same  state  of  delusion  respect- 
Uig  his  niece,  and  assigned  the  attempts  made  by  her  to  cut  him 
off  as  a  reason  for  altering  his  w'dl,  repeating  and  persisting  in  his 
delusions,  notwithstanding  many  attempts  to  convince  him  they 
were  delusions.     23.  That  in  February,  1845,  he  stated  to  Mr.  J. 
R.  Davidson  that  Miss  Davidson,  finding  she  would  get  j^40,000 
by  the  deaths  of  his  sister,  Mrs.  Geddes,  and  himself,  first  got  rid 
of  her  aunt,  and  then  gave  him  something  to  get  rid  of  him,  which 
lus  constitution  and  medicine  had  resisted,  and  that  he  had,  on 
Ibiding  she  had  done  so,  altered  his  will  at  Derby ;  that  she  had 
f^ain  given  him  something  in  Scotland,  when  she  had  nearly 
lulled  him,  and  thereupon  he  had  caused  his  will  to  be  properly 
done  in  Scotland,  and  that  he  strongly  suspected  she  had  made  a 
durd  attempt  upon  his  Ufe  in  Scotland.      24.   Exhibits  letters 
I  irritten  by  the  deceased  to  Miss  Davidson.    25.   Pleads  that  the 
gXdeceased,  from  the  11th  July,  1844,  until  his  death  was,  so  far  as 
I'rielated  to  Miss  Davidson,  insane  and  of  unsound  mind,  and  inca- 
^jpable^  &c. 


►>  - 


^    The  admission  of  this  Allegation  was  opposed  by  1845. 

V  Addams,  Dr.,  for  the  executors. —  This  Allegation  sets  ^®^'  '^' 

A  case  which,  if  all  the  facts   are  proved,  cannot  affect 

validity  of  the  codicils.     The  ground  of  opposition  is, 

the  testator  was  of  unsound  mind,  not  generally,  but 

Miss  Davidson.    The  case  is  almost  prima  impres- 

there  are  only  two  cases  at  all  analogous,  but  they 

by  no  means  like  this, — namely,  Greenwood  v.  Green^ 
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wood*  and  Dew  v.  Clark.\  In  the  latter  caae,  the  inaamtyof 
the  deceased  was  abundantly  clear  from  the  facts  pledfed; 
but  the  facts  alleged  in  this  Allegation  would  not  amosBt 
to  proof  of  the  testator's  insanity  generally,  or  that  he  m 
insane  as  to  this  particular  person.  The  doctrine  with  re* 
gard  to  monomania^  or  insanity  quoad  a  particular  persoB, 
is^  that  there  must  be  a  general  perversion  of  the  mentil 
faculties ;  that  "  the  mental  faculty  or  faculties  must  be 
deranged  by  which  we  discern  the  relations  of  thingSyind 
arrive  at  the  knowledge  of  general  truths  ;**  and  that  the 
individual  must  have  taken  up  some  notion  ^*  contradictoij 
to  common  sense  and  to  his  own  experience.'*  Ray,  Medkd 
Jurisprudence  of  Insanity, X  What  is  there  in  the  conduce 
of  this  testator  showing  a  general  perversion  of  his  mentil 
faculties,  or  a  notion  contradictory  to  common  sense  and  fab 
own  experience  ?  According  to  this  Allegation^  the  ground 
upon  which  he  acted  was  consistent  with  common  sense  sol 
his  own  experience.  He  may  have  taken  up  a  wrong  impro- 
tion  that  this  lady  caused  her  aunt's  death  and  attempted  ti 
poison  himself,  and  he  may  have  obstinately  refused  to  fi«i 
it  up ;  but  it  was  not  an  irrational  impression.  If  he  miitsok 
the  character  of  his  niece,  it  was  no  insane  delasion ;  tiieff 
was  no  impossibility  of  his  suspicions  being  well  founded. 
The  testator  seems  to  have  been  a  sort  of  humorist,  and  fae 
may  have  used  some  loose  expressions  regarding  his  nieee,-* 
as  that  <*  she  killed  her  aunt,**  and  '*  she  would  pdson  oe 
too."  The  Court  must  reject  the  whole  of  this  AllegatioDi 
and  it  will  thus  put  an  end,  in  limine,  to  an  expenave 
litigation. 

Jenner,  Dr.,  on  the  same  side. — The  mere  calling  a  ptf- 
ticular  notion  an  insane  delusion,  when  the  facts  do  not 
show  it  to  be  so,  will  not  render  a  plea  admissible.  There ii 
nothing  alleged  in  this  Allegation  which  resembles  an  insue 
delusion.  A  party  may  have  an  unfounded  suspicion agaiiul 
a  person ;  the  grounds  of  it  may  never  have  existed ;  bm  tUi 
would  not  amount  to  what  is  understood  by  the  term  "iB' 
sane  delusion."   Taking  all  the  facts  to  be  as  laid  in  the  plci^ 

♦  3  Curt  App.  t  3  Add.  79. 

Ch.  vi.  sect  2,  §  103;  lOi. 
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recollecting  that  the  will  was  only  a  temporary  one,  and  that       Ava.  4. 
the  testator's  suspicion  regarding  his  niece  wag  not  incon-      pZ^ 
aistent  with  possibility,  considering  the  circumstances  of  his     DmvidaoiL 
sister's  death  and  his  own  sensations,  the  conduct  attributed 
to  the  testator  is  not  insane  or  irrational.     Had  he  been 
really  of  unsound  mind,  he  would  have  cut  Miss  Davidson 
off*  altogether ;  whereas  he  has  lefl  her  a  considerable  por- 
tion of  his  property.    The  Court  has  laid  it  down,  that  it  is 
B0t  every  false  imagination  which  will  show  that  the  person 
"who  entertains  it  is  labouring  under  an  insane  delusion. 
Chambers  v.  the  Queen's  Proctor.* 

jSir  /•  DodsoUf  Q.  A.,  in  support  of  the  Allegation,  was 
stopped  by  the  Court. 

Sir  H.  Jennbr  Fust. — I  am  not  prepared  to  reject  this  1846. 
Allegation.  Is  there  any  case,  where  such  facts  were  so  j^^,',jt. 
pleaded,  in  which  the  Court  has  said  that  the  Allegation  was 
not  admissible  ?  I  cannot  foretel  what  the  evidence  may 
be  ;  I  must  take  the  case  as  I  find  it  here,  and  can  I  stop^t 
m  limine  by  rejecting  this  Allegation  altogether  ?  I  cannot 
take  upon  myself  to  do  so.  I  am  of  opinion  that  I  must 
admit  this  Allegation. 

From  this  sentence  the  executors  appealed  to  the  Judicial 
Committee  of  the  Privy  Council^  by  whom  it  was  affirmed. 

Lord  Brougham. — We  wish  to  be  clearly  understood  Dec.  3. 
the  grounds  upon  which  we  affirm  the  judgment  of  the  J"«>om«ht. 
Court  below,  and  what  we  have  done  by  so  affirming  it,  in 
order  to  exclude  any  notion  of  our  having  done  what  we  do 
not  do. 

There  is  no  question  raised  before  us,  or  requiring  our 
di^sion,  on  that  much-vexed  subject,  referred  to  by  the 
Attorney- General  and  Dr. Addams,  partial  insanity:  the 
^tiestion  for  us  to  consider,  and  the  only  question,  is,  whe- 
ther in  the  articles  of  this  Allegation  there  is  a  sufficient 
aTcrment  of  facts  touching  the  matter  in  dispute,  in  respect 

*  2  Curt.  415. 
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*•  Partial 
insanity. 


tt 


to  the  party  deceased  being  of  sound  and  disposing  mind 
when  he  made  the  codicil  of  July,  1844,  and  whether  there 
are  sufficient  details  in  the  statement  of  facts  offered  to  be 
proved  in  this  Allegation  to  entitle  us  to  send  it  to  proof  is 
the  Court  below,  whence  the  case  came,  and  where  it  pro- 
perly is. 

Now,  with  regard  to  the  2l8t  article,  we  do  not  think  there 
is  any  good  and  reasonable  ground  of  objection  to  the  plead- 
ing in  that  article.  It  is  not  necessary  to  set  forth  all  the 
acts  of  a  man's  demeanour, — to  show  the  acticms  of  his  body, 
the  glances  of  his  eyes,  his  looks,  or  the  expression  of  ha 
features;  it  is  not  necessary  to  set  forth  these  particuhn; 
it  is  sufficient  to  plead  that  his  demeanour  was  such  as  to 
evince  unsoundness  of  mind.  Then  is  it  necessary  to  let 
forth  conversation  ?  If  we  were  to  lay  down  that,  in  plesd- 
ing  unsoundness  of  mind,  as  appearing  from  insane  oouYcr- 
sation,  you  must  set  forth  the  words  of  that  conTersatioB, 
why  that  would  be  to  incumber  the  case  with  the  wild,  sod 
incoherent,  and  extravagant  expressions  which  fall  froa 
insane  persons.  We  think  it  sufficient  to  let  this  appeir 
from  the  proof,  for  the  proof  will  supply  the  words,  and  if 
there  is  no  proof  of  the  words,  it  may  be  argued  that  dien 
is  not  sufficient  proof  of  the  insane  conversation ;  but  we 
think  it  is  sufficient  to  plead,  as  here,  that,  at  a  certain  time 
and  in  a  certain  place,  before  these  persons.  Professor  Syac^ 
Dr.  Scott;  and  Dr.  Abercrombie,  there  was  a  consultatioOi 
when  the  testator  was,  and  by  his  demeanour  and  conrer- 
sation  evinced  that  he  was,  a  person  of  unsound  mind ;  and 
we  are  of  opinion  that  there  is  no  necessity  for  rejecting  or 
reforming  this  article. 

With  respect  to  the  17th  and  18th  articles,  there  is  so 
harm  in  allowing  them  to  go  to  proof,  for  if,  after  publict- 
tion,  it  does  any  injury,  there  is  a  remedy  in  the  hands  of 
the  Court. 

In  regard  to  the  question  as  to  partial  insanity,  I  shoold 
be  very  unwilling  to  give  any  opinion  upon  it.  But  we  ore 
not  called  upon  to  do  so ;  we  are  only  called  upon  to  send 
this  Allegation  to  proof,  and  we  do  so  expressing  no  opi- 
nion, much  less  a  decision,  on  the  point,  but  leaving  that 
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question  in  the  same  state  as  before.      For  myself,  I  should       Aug.  4. 
be  disposed  to  agree  with  my  Lord  Lyndhurst,  that,  when       r"^ 
we  speak  of  "  partial  insanity/'  we  mean,  by  a  not  very     Damdnm. 
accurate  expression » the  indication  by  some  particular  delu- 
sion of  unsoundness  of  the  mind  generally,  showing  a  dis- 
eased mindj  and,  generally  speaking,  that  the  man  is  not 
possessed  of  a  sound  and  disposing  mind,  and  cannot  be 
trusted  with  the  disposition  of  his  property.     It  is  in  that 
way  that  I  read  the  expression ;  but  I  do  not  say  anything 
about  that  question,  which  is  not  raised  before  us ;  the  only 
question  is,  the  materiality  of  the  facts  pleaded  as  to  the 
capacity  of  the  party  deceased,  and  whether  the  facts  are 
pleaded  with  sufficient  details  to  entitle  the  party  alleging 
his  unsoundness  of  mind  to  call  upon  us  to  send  the  Alle- 
gation to  proof. 

With  respect  to  the  request  that  we  would  retain  the     Retaining  of 
cause,  that  is  a  course  which  we  ought  to  be  very  cautious  **"**•• 
in  taking,  and  we  ought  rather  to  abstain  from  retaining  of 
causes.     For  what  would  be  the  consequence  ?     We  are  a 
Court  of  last  resort,  and  if  we  are  in  error,  there  is  no 
remedy,  and  we  deprive  suitors  of  a  security,  and  a  very 
material  one,  for  obtaining  justice,  namely,  a  double  deci- 
sion.    We  should  confine  ourselves  to  what  we  are,  a  Court 
of  Appeal,  and  not  convert  this  into  a  Court  of  original 
jurisdiction.     We  do  not  think  that  there  is  a  sufficient 
ground  of  necessity  and  urgency  to  justify  us  in  retaining 
this  cause.     The  judgment  of  their  Lordships  is,  to  affirm     Judgment 
the  sentence  of  the  Court  below,  with  costs  against  the  •ffi"**®^* 
party  appealing. 

The  cause,  being  remitted,  came  to  a  hearing,  and  was 
argued  by  Addams  and  Jenner^  Drs«,  for  the  executors ;  Sir 
•/•  DodsoHf  Q.  A.,  and  Harding,  Dr.,  for  Miss  Davidson. 

Sib  H.  Jenneb  Fust* — The  general  capacity  of  the   i848. 
deceased  is  not.  and  indeed  could  not  be,  impeached,  be-  ^^S'  ^ 
ftause  it  IS  quite  impossible,  on  reading  the  evidence,  to  say 
that,  under  general  circumstances,  with  respect  to  matters 
of  business,  and  all  matters  unconnected  with  a  particular 
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Auo.  4.  subject,  this  gentleman  was  not  of  perfectly  sound  andifii* 
posing  mind.  But  it  is  impeached  on  the  groond  that,  wfk 
respect  to  one  of  the  parties  in  the  cause,  whose  interest! 
are  materially  affected  by  the  codicils,  this  gentleman  wai 
labouring  under  insane  delusion  to  such  a  degree  as  to  ns- 
der  him  of  unsound  mind ;  in  other  words,  he  was  laboor- 
ing  under  monomania,  which  is  the  term  now  applied  to 
that  which  was  formerly  designated  **  partial  insanity.** 

That  such  cases  may  occur,  and  have  occurred,  and  wiH 
no  doubt  occur  again,  there  can  be  no  doubt*     The  miod 
of  a  testator  may  be  sound  for  all  general  purposes,  but 
may  be  so  tainted  with  delusion  as  to  be  unsound  whes 
particular  acts,  or  particular  persons,  or  particular  thin^ 
are  brought  to  his  view.    In  the  records  of  this  Court  then 
are  examples  of  this  description  of  cases,  and  the  pnndphi 
which  govern  them  are  so  well  known,  and  have  been  m 
frequently  adverted  to,  both  by  myself  and  by  those  wfci 
have  preceded  me  in  this  chair,  that  it  would  be  a  perfect 
waste  of  time  to  do  more  than  refer  to  these  cases  genendly* 
without  stating  the  circumstances  of  each. 
Doctrine  and      In  these  cases  there  are  certain  precedents,   whidi  are 
S2b  Court.  °^    always  cited,  upon  the  one  side  and  upon  the  other,  for  tbe 
purpose  of  establishing  or  overthrowing  the  propodtioD  ts 
be  maintained  by  the  adverse  parties,  and  the  Court  miglit 
have  thought  it  necessary  in  some  degree  to  follow  tiv 
example  set  it  by  the  learned  Counsel  who  argued  this  east, 
and  to  have  entered  into  the  principles  which  apply  to  ud 
govern  these  cases,  had  it  not  been  that,  in  a  case  recentlj 
heard  before  the  Judicial  Committee  of  the  Privy  Coondl, 
that  of  JVaring  v.    Waring,*  the  principles  applicable  to 
these  cases  have  been  laid  down  with  great  precision  by  tbe 
noble  and  learned  Lord  who  delivered  the  opinion  of  tiutf 
tribunal  on  that  occasion.     I  shall,  therefore,  refer  to  thit 
judgment,   as  containing  the  principles   upon   which  thif 
Court  is  hereafter  to  be  governed  in  its  decisions  and  tiie 
application  of  them  to  cases  of  this  description,  fomierij 
described  as  partial  insanity,  now  termed  monomania,  uA 
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it  will  be  seen  by  what  is  stated  in  that  juclgment,  how  cor-  Aoo.  4; 
rect  is  the  description  of  the  nature  of  this  unsoundness  of  fowVi  v. 
mind  which  is  given  by  the  noble  and  learned  Lord.  Davidson* 

The  principles  which.are  laid  down  in  that  case  must,  of 
course,  be  taken  in  some  degree  with  reference  to  the  parti- 
cular circumstances  of  that  case,  and  it  is  an  obvious  and  a 
▼ery  trite  observation,  that  no  two  cases  are  precisely  alike 
in  their  circumstances,  though  they  may  bear  a  very  consi- 
derable degree  of  similarity  to  each  other;  there  are  features 
in  each  case  which  distinguish  one  from  the  other ;  but  still 
the  principles,  which  are  applied  to  cases  which  bear  a  great 
similarity  in  feature  to  each  other,  may  with  great  fairness 
and  propriety  be  applied  to  the  other  cases.  In  all  these 
cases,  the  first  fact  to  be  established  is,  the  insanity  or  uri- 
floundness  of  mind  of  the  party  who  does  the  act.  When 
that  is  once  established,  the  next  principle  is,  that  the  pre- 
sumption which  originally  existed  as  to  the  unsoundness  of 
the  mind  continues  till  the  contrary  is  proved ;  unsound- 
ness being  once  established,  the  onus  probandi  is  shifted  to 
ihe  other  party,  and  he  is  called  upon  to  prove  perfect 
restoration  to  health,  and  to  the  exercise  of  the  faculties 
of  the  mind.  The  great  difficulty  in  all  these  cases  is,  the 
proof  which  is  requisite  in  each  particular  case, — that  is,  of 
the  state  of  mind  which,  it  is  contended,  has  been  appa- 
rently restored,  if  this  is  to  be  impeached  and  impugned. 

The  principles,  then,  as  I  collect  them  from  this  judg- 
ment (to  which  I  will  presently  more  particularly  advert), 
are  these — and  I  may  here  state  that  the  principles  are  pre- 
cisely those,  though  laid  down  perhaps  somewhat  in  a 
different  form,  and  with  some  variation  as  to  the  expression 
of  ^ero,  by  which  these  Courts  have  been  governed,  in 
die  consideration  of  these  cases,  through  a  long  series  of 
years ;  and  it  is  only,  therefore,  affirming  principles  acted 
open  and  laid  down  in  those  cases. 

-  The  first  principle  is,  that,  to  show  unsoundness  of  mind. 
It  is  not  required  that  it  should  be  general ;  it  is  sufficient 
If  proved  to  exist  on  one  or  more  points,  though  in  all  other 
respects  the  individual  may  conduct  himself  with  the  utmost 
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Ado.  4.  propriety.  The  second  is,  that^  provided  the  delosioD  or 
FowHmy  unsoundness  of  mind  is  once  proved,  it  is  presumed  to  exist, 
DttMion,  although  not  at  all  times  and  under  all  circumstances  equally 
apparent  and  manifesting  itself*  Thirdly,  where  it  is  proved 
to  have  existed  as  well  before  as  after  a  certain  period,  it 
will  be  presumed  to  have  existed  at  that  period,  unless  sstii* 
factory  proof  shall  be  adduced  that  the  mind  of  the  indivi- 
dual had  entirely  recovered  its  former  state,  and  had  ate' 
wards  suffered  a  relapse.  Again,  in  the  fourth  and  laA 
place,  it  is  not  necessary  that  the  insanity  should  be  apps* 
rent  on  the  face  of  the  instrument  itself. 

Now  that  these  are  the  principles  which  were  laid  down 
in  the  case  of  Waring  v.  Waring^  will  appear  from  the  short 
abstract  I  have  made  of  those  parts  of  the  jud^pment  whicb 
seem  to  apply  generally  to  cases  of  this  description.  Hie 
case  to  which  I  allude  differs  in  its  circumstances,  undoubt- 
edly, but  is  still  governed  by  the  same  principles  as  tbo« 
applicable  to  this  case,  provided  it  be  proved  that  the 
deceased  did  labour  under  an  unsound  state  of  mind. 

(The  Court  read  the  passages,  in  the  Judgment  referred 
to,  contained  in  pp.  389—394,  and  p.  406^  antes.) 

Then  these  are  the  doctrines  of  the  superior  Court,  bj 
whose  decision  this  Court  must  be  governed,  even  if  tbcj 
differed  from  those  principles  so  long  acted  upon  in  this 
Court  in  cases  of  a  similar  character.     But  the  result  of  ^ 
this  reasoning  and  exposition  of  the  law  comes  to  predsdj 
the  same  principles  as  those  which  have  been  continoallf 
adopted  and  acted  upon  in  these  Courts.     Taking,  theo, 
this  exposition  of  the  law  as  my  guide  in  this  pardcnhr 
case,  I  proceed  to  examine  the  facts,  and  the  evidence  bf 
which  those  facts  are  supported,  and  to  consider  how  fir 
they  fall  under  the  range  of  the  principles  laid  down  by  the 
Appellate  Court. 

In  the  first  place,  it  may  be  necessary  to  consider  a  little 

what  was  the  situation  of  this  gentleman  and  of  the  ptrties 

in  the  cause. 

History  of  the      Mr.  Ranken  was  engaged  in  business,  as  a  West-Indii 

his  fan^y  *"^  merchant,  and  continued  to  carry  on  and  direct  that  boa- 

ness  down  to  a  very  late  period  of  his  life ;  nay,  it  is  proved 
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that^  to  within  a  few  weeks  of  his  death,  he  superintended,  Aug.  4. 
though  perhaps  not  with  the  same  activity  and  attention  as  rT"^ 
formerly,  but  still  he  directed,  accurately  and  correctly,  the  Davidson. 
proceedings  of  that  mercantile  establishment,  and  the  busi- 
ness in  which  he  was  engaged ;  and  the  whole  result  of  the 
evidence  is,  that  he  was  a  most  correct  and  accurate  and 
intelligent  man  of  business  during  the  whole  period  of  his 
life,  down  to  within  a  very  short  period  of  his  death,  which 
was  in  some  degree  unexpected  and  sudden.  He  was  one 
of  a  family  of  five  ;  he  had  a  brother  and  three  sisters ;  the 
brother  and  one  of  the  sisters  died  unmarried ;  another  sis- 
ter,  Mrs.  Davidson,  married  a  Dr.  Davidson,  and  was  the 
mother  of  Miss  Janet  Davidson  (one  of  the  parties  in  this 
cause),  and  she  died  in  1797.  At  that  time  Miss  Davidson, 
his  niece,  was  nineteen  months  old,  and  the  father  married 
again  about  the  year  1810  or  1811,  when  she  was  taken  to 
live  with  her  aunt,  Mrs.  Geddes,  the  testator's  remaining 
sister,  with  whom  she  continued  to  reside  till  her  death,  in 
1844.  Mrs.  Geddes  had  had  one  daughter,  who  died  when 
about  four  months  old,  and  Miss  Davidson,  therefore,  was 
the  only  remaining  child  of  that  family  (Mr.  Ranken  him- 
self being  unmarried)  and  sole  next  of  kin,  after  the  death  of 
Mrs.  Geddes,  and  sole  heiress  to  the  testator ;  and,  as  such, 
would  have  succeeded  to  the  whole  of  the  property,  both 
real  and  personal,  supposing  he  had  died  intestate.  Mr. 
Ranken  and  his  sister  were  very  much  attached  to,  and  were 
in  the  frequent  habit  of  visiting,  each  other,  the  sister  living 
in  Scotland  and  Mr.  Ranken  living  in  this  town,  to  which 
he  had  come  about  the  year  1794.  The  niece,  living  with 
Mrs*  Geddes,  was  of  course  in  frequent  communication  at 
that  time  with  the  deceased,  and  there  is  abundant  proof 
that  he  was  affectionately  attached  to  her;  that  he  con- 
sidered and  treated  her,  and  she  was  educated  and  brought 
up*  as  the  person  who,  it  was  supposed,  would  succeed  to 
the  whole  property,  both  of  the  brother  and  sister,  for  there 
was  no  person  apparently  who  had  such  a  natural  claim  to 
their  property.  That  this  state  of  affection  and  mutual 
jittachment  to  each  other  continued,  is  admitted  on  all  hands, 
^wn  to  the  beginning  of  the  year  1844,  when  it  is  sug- 
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Aug.  4,       gested  that  some  diminution  of  that  affection  on  the  part  of 

-.^T"         the  deceased  took  place. 

Dmridmm.  Mr.  Ranken  was  possessed  of  conaideraUe  propertj; 
part  was  derived  under  the  will  of  Capt.  Geddes,  the  hu- 
band  of  his  sister,  and  consisted  of  property  at  Viewforth, 
near  Culross,  in  the  county  of  Perth^  Scotland,  and  oertiiB 
heritable  bonds,  to  the  amount  of  nearly  £20,000.  The 
property  at  Viewforth  is  said  to  be  about  the  value  «f 
£6,000  or  £7,000.  The  whole  interest  in  that  prq)er9 
was,  under  the  will  of  Capt.  Geddes,  who  died  some  yean 
before,  left  to  Mrs.  Geddes,  his  widow,  for  her  life;  ibe 
had  also  a  power  of  disposition  over  the  sum  of  £6,000^ 
which,  if  she  did  not  dispose  of  it,  was  to  go  to  Miss  Jaoct 
Davidson,  and  there  is  also  a  bequest  to  Miss  Davidson  by 
Capt.  Geddes  of  £2,400,  together  with  the  plate,  funiitiiRV 
Sec.  in  the  house  at  Viewforth.  After  the  sister's  death,  tbe 
remainder  of  the  property  was  given  to  Mr.  Ranken,  pr»> 
vided  he  survived  the  testator ;  but  if  he  died  in  his  life- 
time, the  reversion  was  given  to  a  Mr.  Thompson  and  Ui 
heirs.  This  is  not  an  immaterial  part  of  the  case,  <■ 
account  of  the  arguments  addressed  to  the  Court  on  theialH 
ject  of  tliis  property.  Of  the  deceased's  own  property,  tbe 
exact  amount  does  not  appear,  nor  is  it  material,  there  bdof 
sufficient  to  show  that  it  amounted  to  a  very  considerable 
sum. 

The  first  testamentary  instrument  of  which  there  is  iDf 
trace  in  these  proceedings  is  the  will  of  the  22nd  of  Jone^ 
1844.  Up  to  that  time,  it  should  seem,  there  had  been  do 
testamentary  instrument  executed  by  the  deceased,  tboagk 
it  was  suggested,  with  reference  to  the  evidence  of  Mr.X 
II.  Davidson,  that  there  had  been  a  previous  will  execaie^ 
by  him.  But  I  think  there  is  no  reason  to  suppose  tbtf 
Mr.  Davidson  is  referring  to  any  other  will  than  that  tt 
22nd  June,  1844,  which  was  made  by  the  deceased  id  oofli" 
munication  with  his  sister.  If,  therefore,  Mr.  Ranken  aod 
his  sister  had  died  previously,  intestate,  Miss  DavidaoB 
would  have  succeeded  to  the  whole  of  the  property. 

The  deceased's  health  began  to  fail  about  the  year  18tt 
and  at  that  time  he  separated  himself  from  his  partner  in 
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business,  Mr.  Beckford,  and  went  to  Madeira,  for  the  reco-  Auo.  4 
very  of  his  health,  and  remained  there  till  April  or  May,  pZI^ 
184S,  when  he  returned.  It  should  seem  that  he  wished  Doptdsoii 
that  his  niece  and  sister  should  accompany  him  to  Madeira, 
but  the  health  of  Mrs.  Geddes  was  not  such  as  rendered  it 
advisable  for  her  to  undertake  a  voyage  of  that  de8cri|>- 
tion ;  but  during  that  interval,  as  well  as  from  the  early 
part  of  1811,  when  this  young  lady  began  to  arrive  at  an 
age  which  rendered  her  a  proper  person  to  correspond  with« 
letters  passed  continually  between  them,  and  during  the 
absence  ofthe  deceased  at  Madeira,  in  1842,  up  to  his  return 
in  1843,  several  letters  are  produced,  which  evidently  show 
the  terms  of  aflfection  and  confidence  on  which  he  was  living 
irith  this  young  lady,  as  well  as  with  his  sister.  After  he 
returned,  in  the  autumn  of  1843,  the  deceased  meditated  a 
journey  to  Scotland,  for  the  purpose  of  bringing  his  sister 
and  his  niece  to  his  house  in  Finsbury  Circus,  London  ;  but 
he  was  prevented  by  business,  and  then  by  illness,  and,  fol- 
lowing the  advice  of  his  medical  attendant,  he  did  not  pro- 
ceed further  than  Harrowgate,  from  whence  he  returned ; 
but  he  despatched  Latham,  who  had  lived  with  him  a  great 
many  years  in  the  character  of  a  confidential  servant,  to 
Newcastle,  there  to  meet  Mrs.  Geddes  and  Miss  Davidson, 
and  to  bring  them  to  his  house  in  London,  where  they 
arrived  in  December,  1843,  and  continued  to  reside  until 
the  11th  of  July,  1844,  when  they  left  London  with  the 
intention  of  proceeding  to  Scotland. 

Now  during  that  interval  it  is  that  the  will  of  22nd  of 
Jone,  1844,  is  made  by  the  deceased,  about  fifleen  days 
before  he  set  off  to  Scotland,  and  it  is  stated  to  have  been 
made  in  communication  with  his  sister,  and  to  have  con- 
tained what  at  that  time  must  be  taken  to  have  been  the 
final  determination  as  to  the  mode  in  which  the  property 
triiould  be  disposed  of ;  because,  with  the  exception  of  some 
^ares  subject  to  future  consideration,  it  appears  that  the 
deceased  communicated  the  contents  tb  Miss  Davidson,  to 
wbom  a  considerable  proportion  is  bequeathed  afler  the 
death  ofthe  sister. 
i     (Ailer  stating  the  contents  of  the  will.) 
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Aug.  4.  By  this  will>  the  great  bulk  of  the  property,  independot 

p"!^  of  that  at  Viewforth,  and  the  additions  made  to  it,  m 
Damdmm.  bequeathed  to  Miss  Davidson,  under  certain  circamstanoci 
She  had  certain  specific  bequests ;  she  was  a  residuary  Iqp* 
tee  if  she  survived  the  sister,  and  consequently  would  k 
the  sole  residuary  legatee  ;  she  was  also  named  executrix; 
therefore,  it  should  seem  there  was  a  considerable  d^ree  of 
confidence  placed  in  this  lady  even  so  late  as  the  SSnd  d 
June,  1844. 

This  paper  then  contained  the  final  disposition  of  die 
deceased,  so  far  as  his  own  property  was  concerned ;  but  it 
has  been  argued  that,  on  the  death  of  his  sister,  an  altentioB 
took  place ;  that  the  property  at  Viewforth  was  not  intended 
finally  to  centre  in  Miss  Davidson ;  and  it  should  seem  thit 
the  relations  of  Capt.  Oeddes  were  dissatisfied  with  the  die* 
position  of  that  property,  so  far  as  the  reversion  was  veHed 
in  Mr.  Ranken,  after  die  death  of  Mrs.  Geddes.  I  thiol 
there  is  evidence  sufficient  to  show  that  they  were  (aodil 
was  natural  that  they  should  be)  in  some  degree  dissatiiM 
with  the  disposition  so  made,  though,  at  the  same  time,  it  ii 
clear  that  it  never  was  the  intention  of  Mr.  Geddes  thstUi 
relations  should  have  any  part  of  the  property,  because 
in  the  event  of  Mr,  Ranken  dying  in  Mrs.  Geddes's  life- 
time, it  would  have  gone  in  remainder  to  Mr.  ThompsA 
and  his  heirs.  But  I  think  there  is  some  degree  of  proivtbi- 
lity  in  the  suggestion  that  it  was  not  intended,  or  not  finiUj 
resolved  upon,  that  this  property  at  Viewforth  should  go  to 
Miss  Davidson  on  the  death  of  Mrs.  Geddes.  I  think  the 
manner  in  which  the  first  clause  of  the  will  is  worded  does 
seem  to  lead  up  to  the  probability  that  some  part  at  lesst  of 
that  property  should  go  back  to  the  family  of  Mr.  Geddes 
whether  to  those  named  in  the  first  codicil,  or  to  those  who 
were  the  next  of  kin  of  Capt.  Geddes.  In  the  event  of  the 
deceased's  sister  surviving  him,  she  had  a  power  of  diqwi- 
ing  of  the  same  in  any  manner  she  should  think  proper; 
and  this,  I  think,  lays  some  foundation  for  the  possibilitftOr 
perhaps  probability,  that  there  was  some  arrangemcDt  or 
some  understanding  between  the  deceased  and  his  sister  thst 
she  should  make  a  disposition  of  this  property,  and  bequeato 
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t  of  it,  at  least,  back  to  the  family  of  her  husband.       Ado.  4. 
nk  there  is  no  reason  to  suppose  that,  so  far  as      pZ^ 
the  property  bequeathed  to  Miss  Davidson  or  Mrs.     Davidson, 
which  was  his  own  property,  an  alteration  was  at 
contemplated  by  the  deceased,  though  he  reserved 
f  the  power,  as  all  testators  have,  from  the  very 
f  the  instrument,  of  altering  his  will  in  part,  or 
codicil ;  and  this  reservation  is  the  less  remarkable 
se,  as  this  gentleman  was  of  Scotch  descent,  and  had 
tion  in  his  mind  that,  according  to  the  law  of  Scot- 
ire  must  be  power  reserved  of  making  a  testa- 
alteration  in  the  disposition  of  his  property  in  that 

he  contents  of  this  will  were  communicated  to  Miss 
I,  and  that  appears  to  me  to  be  a  very  strong  proof 
this  time  at  least,  so  far  as  his  own  property  was 
d,  the  testator  did  not  contemplate  any  diminution  of 
;st  Miss  Davidson  took  under  it ;  there  might  be  an 
to  give  additional  legacies ;  but,  with  respect  to  the 
)n  of  the  residue,  there  is  no  doubt  that,  at  this  time, 
itain  the  real  views  and  intentions  of  the  deceased, 
fection  of  the  deceased  for  this  lady  is  admitted  to 
itinued  at  least  down  to  the  end  of  1843  ;  but  it  is 
u,  in  the  beginning  of  1844,  the  parties  were  not 
endly,  and  did  not  carry  on  their  intercourse  with 
sr  precisely  in  the  same  manner  as  they  had  done ; 
deceased  was  dissatisfied  with  some  part  of  her 
;  that  she  was  ill,  about  May  or  June,  and  he 
her  aunt  gave  way  too  much  to  her.  This  appears 
fidence  of  Latham  and  his  wife,  and  of  Mr.Hutchin- 
deceased's  medical  attendant  in  this  town.  They 
think  that  the  deceased  did  very  materially  depart 
>  affection  he  had  shown  to  Miss  Davidson  at  an 
*iod  of  his  life.  Latham  says  the  deceased  thought 
!  required  more  attendance  from  her  aunt  than 
per  in  the  state  of  her  aunt's  health  at  this  time, 
:,  when  he  himself  was  attacked  with  illness,  shortly 
hat,  he  was  dissatisfied  with  some  interference  on 
t,  and  her  arrangements,  though,  Latham  says,  the 
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Avo.  4b  deceased  admitted  it  was  from  the  kindest  motiTes  she  di 
f'^m  ^  interfere.  There  is  an  interrogatory  addressed  to  tl 
Daoidmm,  witness  Jane  Hopton^  who  says  the  deceased  expressed  son 
dissatisfaction  at  Miss  Davidson  havings  when  he  was  i 
requested  him  to  remain  in  bed  for  fear  of  catching  col 
and  when  he  desired  to  bathe  his  feet^  she  endeavoured 
persuade  him  to  wait  till  Latham  returned.  It  is  very  pc 
sible,  as  Mr.  Hutchinson  states,  that  they  did  not  ^ hit  it  of 
so  well  as  they  had  done,  and  he  was  occasionally  obligi 
to  interfere  as  mediator  between  the  deceased  and  his  niec 
and  between  him  and  his  sister, — for  the  dissatisfisictii 
which  required  the  interference  of  Mr.  Hutchinson  extendi 
to  the  sister  as  well  as  to  the  niece, — for  the  purpose  < 
making  matters  smooth.  But  really  these  are  all  very  tn 
vial  circumstances,  and  can  hardly  be  looked  upon  as  likdj^ 
to  lead  to  such  an  alteration  as  that  made  by  the  first  oodi* 
cil.  It  is  true,  the  deceased  is  described  as  a  person  toj 
tenacious  in  all  matters  that  concerned  himself;  excitably 
easily  offended,  and  not  without  considerable  difficulty  ap- 
peased. If  he  once  considered  that  an  affront  had  beca 
offered  to  him,  it  was  very  difficult  to  reconcile  him  totiie 
party  by  whom  it  was  offered ;  and  having  once  taken  op 
an  opinion,  he  was  not  likely  to  depart  from  it.  Admitting 
that  to  be  so  (and  it  is  proved  to  be  so  beyond  doubt),  it 
does  not  appear  to  me  in  any  manner  to  account  for  the 
alteration  made  by  the  codicil  executed  at  Derby.  Sup- 
posing that,  in  May  or  June,  the  deceased  did  exhibit  te 
displeasure  towards  Miss  Davidson,  here  is  the  will  of  the 
22nd  June,  by  which  she  has  this  large  property.  Under 
these  circumstances,  therefore,  it  seems  to  me  that,  at  the 
time  of  the  deceased,  his  sister,  and  his  niece  leaving  Los- 
don,  on  the  11th  of  July,  there  was  no  reason  to  suppo* 
that  the  deceased  did  intend  to  make  any  other  alterati* 
in  his  will  than,  possibly  and  probably,  some  alteration  la 
the  disposition,  either  in  conjunction  with  his  sister,  or  in 
some  mode,  with  respect  to  the  property  derived  under  th« 
will  of  Mr.  Geddes,  together  with  the  additions  made  tt> 
that  property,  since  his  sister  had  come  into  possession  «  J*» 
during  her  life. 
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The  parties  left  London,  on  their  way  to  Scotland,  upon       Ace.  4^ 
the  11th  of  July,  by  the  mail  railway-carriage.     The  wea-      jv,wA»  v 
ther  was,  during  that  time,  very  sultry,  and  the  deceased     JDavidwn. 
and  his  sister  sat  with  their  backs  to  the  engine,  and  Miss 
Davidson  sat  with  her  face  in  that  direction.   The  deceased, 
according  to  the  evidence  of  Latham,  was  in   the  habit  of 
having  the  windows  of  the  railway-carriage  drawn  up  and 
the  carnage  closed,  but,  during  this  journey,  Miss  Davidson, 
suflTering  from  the  heat,  requested  that  the  windows  might 
be  put  down,  and  they  were  for  a  short  time  put  down,  so 
as  to  let  a  current  of  air  through  the  carriage,  and  so  they 
continued,  sometimes  closed,  sometimes  opened,  till  they 
arrived  within  about  twenty  miles  of  Derby,  when  the  tes- 
tator put  them  up,  and  they  were  kept  closed. 

Upon  their  arrival  at  Derby,  on  the  11th  of  July,  Mrs.  Transactions 
Geddes  appears,  in  the  afternoon,  to  have  been  taken  ill.  ^^  ^' 
The  account  of  her  illness  is  given  by  Latham,  who  states 
that,  on  the  morning  after  their  arrival  at  Derby,  it  was 
reported  to  him  by  Miss  Davidson  that  Mrs.  Geddes  was 
not  so  well,  and  she  desired  he  would  see  Mr.  Ranken,  and 
consult  him  about  sending  a  medical  man  to  her.  He  says, 
be  accordingly  went  to  Mr.  Ranken's  room,  who  was  in  bed. 
w  He  asked  me  how  his  sister  was," — she  had  retired  to  bed 
anwell  the  preceding  night — "and  on  my  telling  him  she 
iras  not  so  well,  he  got  out  of  bed  immediately,  and  said,  in 
a  >quick,  irritated  manner,  *  Of  course  she's  not;  she  has 

got  cold  through  those  d d  windows.     That's  Janet; 

she  would  have  them  down,  and  that's  killed  her.  She  won't 
live,  and  Janet's  killed  her ;  that's  clear  enough  ;'  and  he 
iaid  '  he  was  very  ill  himself — he  had  caught  a  bad  cold 
himself.'  He  repeated  to  Miss  Davidson,  on  seeing  her,  in 
the  same  kind  of  way,  that  <  she  had  killed  her  aunt.'  He 
expressed  himself  in  a  hurried,  irritated  manner."  He  says 
be  does  not  know  that  he  could  call  it  a  wild  manner, 
pbat  he  looked  and  spoke  as  he  was  used  to  do  when 
^aimoyed;  and  at  that  time  he  did  look  completely  annoyed." 
^e  then  says,  <'  A  medical  man,  Mr.  Fearn,  was  sent  for,  to 
attend  Mrs.  Geddes,  and  he  attended  her  through  her  ill- 
ness.    I  did  not  hear  that  her  illness  was  looked  upon  as 

HOL.  VI.  3  Q 
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Aug.  4,       alaiming  at  first  by  any  oney  except  Mr.  Ranken.   He  per- 

Fow^         sisted  from  the  first  in  saying  that  she  would  nd  live.    Sbt 

DavitboH,     got  worse^  and  a  physician  was  had  in  to  her^  besides  Mr. 

Feam ;  but  she  still  got  worse^  and  eventually  died  at  die 

hotel,  the  21st  of  July." 

This  is  the  beginning  of  the  circumatances  whidi  led  ta 
such  important  consequences.  These  windows  were,  bjthe 
desire  of  Miss  Davidson,  let  down^  to  a  certain  degree,  sad 
a  current  of  air  passed  through  the  carriage,  the  cod** 
quence  of  which  was,  in  the  opinion  of  Mr.  Ranken,  tbtf 
his  sister  had  caught  cold,  and  Miss  Davidson  had,  whether 
intentionally  or  unintentionally,  been  the  cause  of  the  doA 
of  her  aunt ;  that  was  the  view  the  deceased  took  of  bcr 
conduct. 

Upon  the  13th  article,  Latham  deposes  that,  **  From  the 
commencement  of  his  sister's  illness  at  Derby,  Mr.  Ranka 
persisted  in  the  idea,  which  he  had  got  into  his  head,  M 
Miss  Davidson  had  killed  her  aunt."  He  says,  <'  I  did  ait 
hear  him  say  in  distinct  terms  that  she  had  wilfully  and 
purposely  caused  Mrs.  GFeddes'  illness,  but  it  was  evideot 
to  me  from  his  expressions  that  that  was  the  idea  he  had  ii 
his  head  ;  for,  besides  saying  that  she  had  killed  his  sister, 
he  used  to  say,  at  the  same  time,  that  he  had  no  doubt  tfat 
she  would  poison  him  as  well " — a  very  natural  inference  he 
draws,  that  she  would  poison  him  as  well,  if  she  had  inten- 
tionally caused  the  death  of  her  aunt.  **  That  was  another 
idea  he  got  into  his  head  at  that  time.  I  heard  him  expres 
it,  I  dare  say,  half  a  dozen  times  while  his  sister  lay  ill  it 
Derby ;  and  on  one  of  such  occasions  he  intimated  to  me 
that  it  was  that  she  might  become  possessed  of  his  pr^ 
perty."  So  that  this  is  another  idea  which  possessed  the 
deceased's  mind,  that  she  had  purposely  killed  her  aniiti 
and  that  she  did  it  in  order  that  she  might  become  pos- 
sessed of  the  property  which  she  knew  she  was  to  derive  <n 
the  death  of  her  aunt,  the  contents  of  the  will  having  bees 
communicated  to  her.  **  Though  I  did  what  I  could  ts 
dispossess  him  of  the  idea,  he  persisted  in  it  all  along.  I 
think  his  expression  used  to  be,  not  that  Miss  Davidson  haJ 
attempted  to  poison  him,  but  that  she  would  do  so.    I  do 
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^Uect  that,  except  on  the  first  morning,  on  the  occa»       Aug.  4. 
have  already  described,  I  ever  heard  Mr.  Ranken      PoioKf? 
;o  the  mode  by  which  Miss  Davidson  had,  as  he  said,     D^ikbvm. 
his  sister's  illness  and  death.    He  only  persisted  in 
that  she  had  killed  her»  and  that  she  would  poison 
'hese  were  certainly  ridiculous  notions  he  had  got 
I  head,  for  which  no  doubt  there  was  not  a  shadow 
idation ;  but  whether  they  arose  from  insanity  on  ' 
nken's  part  I  am  not  able  to  say.    Finding  him  sane 
ional  in  every  other  particular,  I  do  not  know  how  to 
1  opinion  as  to  that.   My  idea  was,  while  we  were  at 
that  his  brain  must  be  temporarily  affected.     He 
^ood  deal  excited  by  circumstances — the  illness  of  his 
n  her  way  home,  and  his  having  been  ill  himself,  and 
I  attributed  it  then." 

Fearn  was  called  in  to  attend  this  lady,  and  his  evi«  Medical  evi- 
is,  of  course,  of  considerable  importance.  Being  a  ^^^^' 
]  gentleman,  his  attention  had  been  directed  to  cases 
description,  and  the  account  he  gives  shows,  as  well 
opinion  he  expresses,  that  he  was  impressed  with  the 
that  the  deceased  was  labouring  under  an  insane 
n  with  respect  to  Miss  Davidson  previous  to  the  date 
codicil.  He  says  he  was  called  in  to  attend  the 
;d  lady  on  the  12th  of  July;  and  he  visited  her  after 
:  first  twice,  and  then  three  times,  a  day.  *'  Her  ill- 
first  was  not  of  an  alarming  nature.  She  merely  had 
linary  febrile  symptoms  of  having  taken  cold ;  on 
;h,  other  symptoms  exhibited  themselves ;  diarrhcea 
n,  and  on  the  18th,  as  she  got  worse,  Dr.  Bent,  of 
,  was  called  in,  in  consultation  with  me,  and  conti- 
0  attend  her  from  that  time  with  me.  Mrs.  Geddes' 
terminated  fatally.  I  saw  her  last  on  the  20th  of 
md  she  died  cither  the  same  night  or  on  the  morning 
21st.*'  He  then  goes  on,  on  the  13th  article:  **  From 
sations  I  had  with  Mr.  Ranken,  during  the  time  I  was 
nding  Mrs.  Geddes,  I  am  convinced  that,  from  the 
ncement  of  his  sister's  illness,  he  was  labouring  under 
delusion  in  regard  to  his  niece.  When  I  was  first 
to  attend  Mrs.  Geddes,  he  privately  communicate<l 
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Aug.  4.       to  roe  his  saspicion  that  Miss  Davidson  had  kept  down  one 
FowHa         ^^  ^^  carriage  windows  in  order  that  her  aunt  might  uke 
Davidson,     cold  by  it,  and  from  that  time  that  was  the  constant  sabjeet 
of  the  private  conversations  which  he  used  to  have  with  hkl 
At  the  first  part  of  the  time,  his  delusion— for  so  I  consi- 
derecl  it, — appeared  to  be  confined  to  the  suspicion  that  }ISm 
Davidson  had  purposely  caused  her  aunt's  ilhiess  in  the  wiy 
described,  by  keeping  the  carriage  window  down.    I  do 
not  recollect  that  he  intimated  to  me  any  other  suspidoo 
respecting  her  until  the  19th  of  July.*^     Therefore,  it  ii 
clear,  from  the  evidence  both  of  Latham  and  Mr.  Fetn, 
that  the  deceased  did  express  his  opinion  that  Miss  David- 
son had  kept  these  carriage  windows  down  for  the  TCfJ 
purpose  of  producing  that  effect  which  the  testator  might  be 
justified  in  saying  was  produced  by  the  current  of  air^tfait 
is  not  necessarily  an  insane  delusion ;  that  the  sister  (fid 
catch  cold  in  consequence  of  it,  and  the  attack  ended  fatiDj* 
But,  added  to  this,  he  did  express  to  Latham  and  to  tiui 
gentleman  the  opinion  that  Miss  Davidson  had  purposdj 
done  it,  that  she  might  cause  her  aunt's  death  and  get  pof* 
session  of  the  property  which  the  deceased  had  left  bff 
by  will,  and  that  there  was  no  doubt  (as  Latham  sajs)  die 
would  poison  him.     This  seems  to  be  in  itself  a  most  un- 
founded and  irrational  notion — that  she  should  take  sudit 
mode  of  destroying  her  aunt,  independently  of  the  inten- 
tion itself;  that  she  should  entertain  such  an  idea,  looking 
at  the  character  given  of  this  young  lady — most  amiable^ 
and  admitted  to  be  so  by  the  witnesses  on  each  side  who 
had  an  opportunity  of  observing  her, — that  she  should  hif* 
entertained  the  notion  of  getting  rid  of  her  aunt,  andfl 
this  manner  removing  one  of  the  obstacles  to  her  obtainiiy 
that  property,  is  extraordinary,  and  it  is  still  more  absod 
that  she  should  have  recourse  to  such  an  expedient  ba  tliii 
(which  might  have  altogether  failed,  and  was  not  likely  ti 
have  effect),  in  order  to  give  her  aunt  cold,  by  the  mode  0 
which  these  windows  were  managed,  which  might  cause  ber 
death. 

But  it  does  not  rest  there,  for  Mr.  Fearn  goes  on  to  state: 
**  It  was  on  an  occasion  of  his  consulting  me  professiooalff 
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1  his  own  account^  on  the  19th^  as  I  believe^  for  the  first       Auo.  4. 
me,  he  expressed  to  me  his  suspicion  that  Miss  Davidson      PowUsY 
ad  been  administering  to  him  something  poisonous  in  his     Dmndtotu 
Kxl.     He  said  that  the  preceding  night  he  had  been  taking 
succession  of  pills,  but  that  they  had  no  effect  upon  him; 
nd  he  took  me  into  the  water-closet,  in  order  to  show  how 
ittle  the  pills  had  moved  him.    And  this  he  said  he  believed 
o  have  arisen  from  Miss  Davidson  having  put  something 
Knsonous  in  his  food.  He  stated  his  belief  that  Miss  David- 
ion  had  given  him  something  in  order  to  get  rid  of  him."   ' 
He  said  to  Latham,  in  the  first  instance,  "  no  doubt  she 
would  poison  him  ;"  but  here  he  says.  Miss  Davidson  <<had 
given  him  something  in  order  to  get  rid  of  him."     Mr. 
Feara  says  :  *<  On  that  occasion  also,  and  for  the  first  time, 
too,  I  believe,  he  stated  his  suspicion  that  she  had  adminis* 
tered  poison  to  his  sister.     He  intimated,  at  the  same  time, 
tbat  Miss  Davidson  wished  to  get  rid  of  him  and  his  sister, 
in  order  to  get  at  their  property.     I  do  not  recollect  dis- 
tinctly whether  he  stated  that  it  was  to  be  by  his  will,  but  I 
i^collect  that  he  stated  that  Miss  Davidson  had  considerable 
expectations  at  their  death,  and  that,  for  that  reason,  she 
W,  as  he  suspected,  taken  those  means  of  getting  rid  of 
tliem.    I  do  not  recollect  that,  until  the  day  I  am  now  men- 
tioning,  I  had  heard  him  account  in  any  way   for  Miss 
Davidson  purposely  causing  her  aunt's  illness,  as  all  along 
^  persisted  in  his  belief  that  she  had.     I  continued  to  see 
Mr.  Ranken  daily,  as  before,  after  the  19th  of  July  until 
tbe day  he  left  Derby,"  which  was  on  the  23rd  of  July; 
uidhe  says  he  has  no  doubt,  <'  Throughout  this  latter  pe- 
^od,  he  continued  under  the  insane  delusions  I  have  de- 
scribed, in  regard  to  Miss  Davidson  having  attempted  to 
]Mison  him,  and  having  caused  the  illness  of  his  sister  by 
giving  her  poison,  and  also  keeping  the  carriage  windows 
down.    Each  time  he  saw  me  he  expressed  to  me  his  belief 
of  the  fact  being  so.    It  was  his  constant  topic.    I  used  from 
Ae  first  to  try  and  convince  him  that  his  suspicions  respect- 
^^g  Miss  Davidson  were  unfounded,  but  he  all  along  per- 
***ted  in  declaring  his  belief  of  their  being  otherwise.     He 
^ook  in  good  part  what  I  said  to  him  ;  he  did  not  express 
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Aug.  ii      displeasure  or  anger  at  what  I  aaidf  but  he  persiated,  not 

FowUby      vehemently,  exactly,  but  firmly,  in  his  auspidons.     He 

Damdttm,     used  to  say  to  me,  *  You  don't  believe  me^  but  I  hafe  as 

doubt  that  it  is  so.'    I  entertain  no  doubt  whatever  that,  a 

the  respects  I  have  now  deposed  of»  Mr.  Ranken  waslabon* 

ing  under  insane  delusions." 

This  is  the  conclusion,  therefore,  which  this  geDtlena 
draws  from  the  conversations  he  had  with  the  deceased,  jb^ 
I  think,  not  unnaturally.  It  haa  been  said  that  Mr.  Fen 
is  contradicted  by  Dr.  Bent ;  but  it  ia  not  as  to  any  mataU 
points.  Dr.  Bent  was  called  to  attend  on  the  sister;  h 
does  not  appear  to  have  had  any  conversations  with  tbe 
deceased,  so  as  to  lead  to  the  conclusion  that  he  vs 
actuated  by  those  notions  which  are  described  by  Lathfli 
and  by  Mr.  Feam.  But  1  think  there  ia  a  strong  coiifin» 
tion  of  Mr.  Fearn's  evidence  in  the  letters  addressed  bj  tk 
deceased  to  Mr.  Hutchinson,  who  was  hia  medical  attendtft 
in  London ;  and  I  think  what  Mr.  Feam  has  stated  ii  !■ 
opinion  is  confirmed  by  those  letters,  if  not  predflelyii 
terms  or  to  the  full  extent — and  though  the  deceased  oHf 
not  have  expressed  himself  to  Mr.  Hutchinson  as  he  f 
personally  to  Mr.  Feam — ^yet  they  all  go  to  the  same  eied 
as  deposed  to  by  Mr.  Fearn^  as  to  what  happened  at  Derfaft 
Letters  of  the  The  earliest  of  these  letters  contain  aimply  an  account  rf 
what  took  place  upon  the  journey  to  Derby,  and  of  the  si» 
ter's  illness^  and  about  the  windows  having  been  let  dan% 
but  not  showing  anything  from  which  the  Court  could  A 
lect  that  he  was  then  suffering  under  this  disorder.  Hv 
first  letter,  dated  12th  July,  1844,  gives  an  account  of  wkt 
happened  on  Mr.  Fearn  being  called  in,  and  the  view  k 
took  of  her  case.  The  second,  dated  14th  July,  gives  a  bh 
ther  account  of  his  sister's  disorder,  and  states  his  feartlii 
it  would  end  fatally  ;  that  he  had  requested  Mr.  Feam  ti 
furnisli  him  with  a  statement  of  his  sister's  illness,  wUci 
was  to  be  communicated  to  Mr.  Hutchinson  by  a  ktlOi 
which  is  enclosed  to  him  by  the  deceased  in  this  letter  d 
the  14th  of  July.  Upon  the  16th  he  writes:  "  I  sent  y«i* 
bulletin  of  my  sister's  health  on  Sunday,  and  1  have  tAd 
Mr.  Fcarn  to  bring  one  with  him  at  seven  o'clock  this  efC* 
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I  wish  you  to  know  her  progressive  state."     '<  I  have       Auo.  4. 

t  little  experience  of  railway  travelling  to  regulate      pZ^ 

idows :  when  coming  here  both  of  them  were  partly     Davidson, 

at  the  top:   what  do  you  think  of  the  matter?*' 

ivindows  are  here  insinuated  to  Mr*  Hutchinson  as  the 

»f  her  illness.     He  concludes  this  letter :  <*}  past  7^" 

:  in  pencil^  "  The  bulletin  is  cheering,  J.  R."     Ano- 

ter  to  Mr.  Hutchinson  encloses  a  letter  from  Mr. 

expressing  little  doubt  that  Mrs.  Geddes  would,  in 

rse  of  a  few  days,  <<  be  in  a  fit  state  to  proceed  on  her 

r."    On  the  17th,  the  deceased  writes  again :  <<  I  did 

?nd  to  write  to  you  until  to-morrow,  but  my  sister 

;  been  so  well  to-day.     Mr.  Feam  came  at  his  usual 

*  7,  and  thinks  she  is  somewhat  better ;  but  he  does 

iceal  that  there  is  some  danger.     I  am  so  useless  in 

attcrs,  and  do  not  know  whether  I  should  write  to 

>f  our  female  friends  to  come  up  and  relieve  Miss 

on,  who  is  herself  not  out  of  the  doctor's  hands.   As 

ow  how  we  are  situated,  I  need  not  add  more."     He 

again  upon  the  18th :  <<  My  poor  sister  has  not  rallied 

>  pronounce  her  going  on  well  since  yesterday.   Mr. 

is  now  stepping  into  a  fly  to  go  for  Dr.  Bent,  as  a 

r  satisfaction  to  himself  as  well  as  ourselves,  although 

vhat  he  says  I  have  no  hope  of  its  leading  to  any 

ible  result.     As  it  will  be  post-hour  before  the  con- 

)n  takes  place,  I  think  it  as  well  to  let  you  know  our 

able  state.    I  shall  perhaps  write  a  few   lines  to- 

7,  as  Saturday  is  not  a  delivery  day  in  London." 

he  writes  upon  the  2l8t  of  July:    "The  scene  is 

;  my  sister  died  this  morning  at  ^  past  9  o'clock.     I 

that  we  shall  be  prepared  to  move  from  hence  on 

ly  about  4  o'clock.     Inform  your  aunt  and  sister  of 

oumful  event,  and  ever  believe  me.  Yours,  John 


)  is  the  conclusion  of  the  correspondence  with  Mr. 
inson  from  Derby,  and  these  letters  certainly  do  not> 
as  they  gOf  seem  to  intimate  any  very  decided  opinion, 
part  of  Mr.  Ranken,  that  Miss  Davidson  had  been  the 
af  her  aunt's  death,  or  that  it  was  intentional  on  her 


« 
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Aug.  4.  part  that  her  aunt  had  caught  cold ;  but  there  are  oartni 
Pot^  intimations,  suggestions,  or  insinuatioiis  which  lead  to  tk 
Davidum,  supposition  that  he  was  at  that  time  entertaining  the  opinitt 
he  had  expressed  to  Latham  and  Mr.  Feam ;  for  he  vfk 
<<  I  have  had  but  little  experience  of  railway  traveUiog  ti 
regulate  the  windows ;  when  coming  here,  both  of  tiMi 
were  partly  down  at  the  top :  what  do  you  think  of  thr 
matter?"  Certainly,  an  intimation,  at  least  a  soggeiliqp^ 
that  something  was  wrong  in  the  windows  being  let  doini 
so  as  to  cause  a  current  of  air  through  the  carriage. 

The  sister  dying  on  the  2l8t  of  July»  and  the  decern! 
having  suggested  that  Miss  Davidson  had  poisoned  ik 
sister,  a  communication  between  Mr.  Feam  and  Mr.  RsnM 
takes  place,  and  the  result  is,  that  the  body  df  the  sislff  il 
opened  on  the  22ndt  and  Dr.  Bent  was  present,  and  depMH 
that  her  death  was  occasioned  by  natural  causes. 

At  present,  I  will  pass  by  the  execution  of  the  codidlf 
because  I  wish  to  notice  the  first  letter  which  the  deceaal 
writes  to  Mr.  Hutchinson  from  Culross,  on  the  Srd  Adgt^i 
1844,  and  which  refers  more  directly  to  the  suspicionibl 
entertained,  and  to  the  opinion  he  expressed,  of  the  cmatd 
his  sister's  death,  and  what  was  done  with  respect  to  \amr 
self.  It  begins :  <'  You'll  probably  have  heard  of  all  oar 
proceedings  up  to  the  funeral,  which  was  on  Tuesdaj*  vA 
attended  by  a  great  many  of  our  friends,"  &c.  "Mri 
Young,  who  most  kindly  came  up  to  Derby  on  Mondtj 
night,  the  22nd,"  &c.  *'  Mr.  Scott,  our  surgeon,  was  wiA 
me  on  Monday  morning."  The  deceased  arrived  on  tkt 
27th,  and  on  the  29th  Mr.  Scott  was  called  in.  He  the^ 
states  that  he  felt  great  confusion  in  his  head,  which  west 
away  in  a  day  or  two ;  the  draughts  were  afterwards  ocn- 
tinued  three  times.  "  Yesterday  and  to-day  Mr.  Scott  gtit 
me  no  medicines,  but  told  me  to  take  two  of  the  comnMB 
pills  you  have  seen."  Then  he  says :  "  Now,  my  goo4 
friend,  I  have,  most  unfortunately,  if  without  foundation 
taken  it  into  my  head  that  my  attacks  have  not  arisen  firoai. 
natural  causes.  I  am  at  present  again  quite  well,  only  i^ 
quiring  time  to  regain  the  vital  strength  which  has  been 
taken  from  me.     I  take  bread  and  milk  about  eighty  airov* 
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ritb  a  little  wine  about  one,  chicken  broth  about  six,       Aua.  4. 

nine  or  ten  arrow-root  again,  with,  in  the  course  of      ji^^  y 
y,  a  bottle  of  soda-water,  chill  off,  a  little  wine  and     DavitUon, 
in  it, — all  and  every  of  which  I  much  relish.     Now 
how  can  you  account  for  the  severe  attack  I  had  one 
at  Derby  ?     I  went  to  bed  perfectly  well  at  eleven 
I,  and  at  one  I  awaked  with  a  burning  pain  in  my 

both  my  hands  and  both  my  feet  hot  as  fire ;  took 
'  ray  common  pills ;  the  pains  not  abating,  I  continued 
every  half-hour,  till  I  had  taken  five  pills*  In  the 
ig  the  produce  was  about  two  inches  of  black  matter, 
as  Mr.  Feam  came,  I  had  a  couple  of,  I  suppose, 
)il1s ;  two  hours  afterwards,  a  strong  draught,  which 
most  powerfully,  perhaps  six  times  in  the  course  of 
y,  when,  being  as  well  as  ever,  I  was  done  with  medi- 
it  Derby ;  but,  being  somewhat  sceptical  thereafter,  ate 
nk  nothing  that  could  have  any  deleterious  matter  in 

soda  being  my  only  drink,  with  now  and  then  a 
»f  beer,  as  brought  up  at  night,  being  last  a  glass  of 
-negus;  and  I  had  just  ordered  one,  when  Mrs. 
^  came  unexpectedly  upon  me  on  Monday  night  at 
rlock,  having  left  her  home  at  one  o'clock  that  mom- 
nd  she  joined  me  in  another  glass.  She  is  a  kind, 
learted  person  as  ever  lived." 

r  here,  1  think,  is  a  great  confirmation  of  what  Mr. 
liad  said  with  respect  to  the  deceased  apprehending 
»  or  some  deleterious  matters  administered  to  him 
le  was  called  in  to  prescribe  for  him.  Mi*.  Feam  de- 
precisely  to  the  same  effect  in  his  evidence,  and  the 
is  here  stated  with  the  same  force  of  language  as  he 
%ed  himself  in  to  Mr.  Fearn,  and  precisely  in  accord- 
tth  that,  and  founded  upon  the  same  supposition,  that 
ing  deleterious  had  been  put  into  that  which  he 
ate  or  drank,  and  which  had  been  the  cause  of  the 
H  producing  the  effect  they  had  been  accustomed  to 
«•  Here,  then,  is  a  direct  confirmation  of  what  Mr. 
lias  stated,  and  of  what  the  deceased  had  said  to 
n,  as  to  what  he  thought  Miss  Davidson  would  do  to* 
him,  and  that  which  Mr.  Feam  believes  to  have  been 

.  VI.  3  R 
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Aua.  4.       his  positive  opinion,  that  something  had  been  m 

j^wUt  ▼  ^  ^™  ^y  ^'•^  Davidson.  This  letter,  together 
Davidstm.  produced,  shows  beyond  all  doubt  that  the  deceas 
was  that  stated  by  Mr.  Fearn.that  he  had  been  a 
be  poisoned  by  Miss  Davidson,  and  that  she  ala< 
to  poison  his  sister,  and  without  any  rational 
foundation.  For  what  could  be  more  absurd,  if 
to  get  rid  of  his  sister  by  causing  her  death,  tl 
should  have  had  recourse  to  such  an  expedient, 
to  produce  the  effect,  as  that  of  partly  letting  doi 
dows  of  a  railroad  carriage ;  and  that  he  should 
the  notion  into  his  head,  that  she  had  poisoner 
and  administered  something  to  him^  for  the  expn 
of  getting  possession  of  that  property  to  which 
succeed  under  the  will  ?  Is  there  a  shadow  of 
for  either  one  or  the  other  of  the  suppositions, — 
Miss  Davidson  attempted  the  destruction  o£  hi 
administered  poison  to  himself?  The  only  grounc 
he  seems  to  have  entertained  that  suspicion  was,  t. 
the  usual  effects  produced  by  the  pills  to  which  he 
accustomed.  Therefore,  if  the  case  had  rested  h 
would  have  been  a  strong  case  made  out  of  insane 
for  I  cannot  call  it  anything  else,  at  this  time.  I  c 
the  least  rational  foundation  for  the  deceased's  suspic 
niece's  intention  of  destroying  him,  or  murdering  \ 
But  independently  of  this,  we  have  the  evidenc 
Cuff,  the  landlord  of  the  hotel  at  Derby.  Mr.F 
stated  that  it  was  on  the  19th  the  deceased  first  sugge 
poison  had  been  administered  to  him  and  to  his  sii 
Mr.  Cuff  says  that,  in  a  conversation  which  he  had ' 
deceased  on  the  21st  July,  he  expressed  to  him,  \ 
in  the  same  manner  as  he  had  done  to  Mr.  Feam, 
death  of  his  sister  had  been  occasioned  by  Miss  D 
and  that  poison  had  been  administered  to  him.  1 
"  I  recollect  perfectly  that  he  told  me  he  was  afraid  < 
poisoned,  and  that  he  took  nothing  but  eggs  and  sod 
because  he  could  have  them  opened  in  his  preset 
that  nothing  could  be  put  into  them  to  pdsoat! 
recollect  his  saying  that  he  took  only  those  thingSi 
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s,  I  believe,  otherwise.  I  do  not  know  whether  Auo.  4^^ 
Miss  Davidson  whom  he  feared  would  poison  pZ^^, 
if  he  did  not  name  her,  he  alluded  to  her  indi-  Davidson, 
such  a  way  that  there  could  be  no  doubt  that  she 
erson  alluded  to.  He  said  that  he  knew  he  had 
ling  given  to  him, — meaning,  as  I  collected,  poi- 
:hat  when  he  had  been  ill  a  few  days  before,  he 
lal,  taken  some  pills,  which  had  always  relieved 
len,  but  that  on  this  occasion  they  had  not  had 
»  and  that  therefore  he  felt  confident  that  some- 
been  given  to  him.  Then  it  was  that  he  stated  to 
[  have  already  referred  to,  about  Miss  David- 
ng  of  the  money  that  was  coming  to  her  at  his 
e  intimated  that  she  was  anxious  to  get  it,  and, 
direct  way,  insinuated  that  she  wanted  to  get 
.  I  collected  from  what  he  so  stated  to  me  that 
ae  to  understand  that  she  had  attempted  to  poison 
hat  he  was  afraid  of  her  poisoning  him  on  that 
I  do  not  recollect  that  he  spoke  to  me  of  her  hav- 

I  her  aunt's  death,  either  by  poison  or  otherwise. 

I I  could  to  dissuade  Mr.  Ranken  from  these  sus- 
ich  had  got  hold  of  him.  I  said  I  was  sure  that 
staken,  and  that  there  was  no  ground  for  such 
or  apprehensions  on  his  part ;  but  he  said  that  he 
;  was  so." 

re,  again^  is  a  confirmation  of  what  is  stated  by 
In  consequence  of  this  communication  to  Mr. 
I  to  Mr.  Cuff,  the  body  of  the  sister  is  opened, 
esult  of  the  examination  is,  that  she  died  from 
ises,  and  that  there  was  no  trace  of  poison  disco« 

ng  has  been  said  about  Mr.  Feam  having  been 
kI  by  Mr.  Cuff,  as  to  the  person  by  whom  the 
^  the  body  was  proposed.  Mr.  Feam  says  it  was 
by  the  deceased  ;  Mr.  Cuff  says  that  it  was  pro- 
Mr.  Feam.  In  point  of  fact,  however,  Mr.  Feam 
ly  positively  that  it  was  so,  but  he  says  he  believes 
)  deceased  who  first  suggested  that  it  should  be 
irhereas  Mr.  Cuff  says  Mr.  Feam  proposed  it,  that 
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Aug.  i.  the  deceased  jumped  eagerly  at  it,  and  expressed  his 
FowUay  °^*^  ^  accede  to  the  suggestion  of  Mr.  Feam.  Now  Mr. 
Davidson,  Feam  is  mistaken  in  this  respect ;  but  whether  from  tk 
improbability  of  the  suspicions  he  entertained  Mr.  Fesm 
suggested  to  the  deceased  that^  in  order  to  satisfy  his  mmri, 
he  had  better  have  the  body  opened  to  ascertain  what  lesUy 
was  the  cause  of  deaths  or  whether  it  resulted  from  the  d^ 
ceased's  own  suggestion^  is  perfectly  immaterial ;  the  6ct 
is,  the  deceased  jumped  at  the  proposition— he  Adopted  it 
That  would  seem  rather  to  be  the  case»  from  the  statement 
he  makes  to  Mr.  Hutchinson, — ^that  he  acceded  to  the  pi^ 
posal  of  having  the  body  opened.  I  think  it  leaves  Mr. 
Fearn's  character  and  his  deposition  totally  untouched,  sid 
he  is  confirmed  on  the  material  points  by  the  letter  of  the 
deceased,  to  which  I  have  alluded,  on  the  Srd  of  AugMt, 
and  by  the  conversation  with  Mr.  Cuff  on  the  2l8t  of  Jolj. 
This  being  so,  the  inference  which  Mr.  Feam  draws  is,  tint 
the  deceased  was,  at  that  time,  labouring  under  insane  dds- 
sion  with  respect  to  Miss  Davidson ;  and  I  cannot  beip 
thinking  this  was  so,  and  that  the  inference  Mr.  Feam  \m 
drawn  from  what  passed  between  himself  and  the  decesied 
was  perfectly  justified. 

It  ia  in  this  state  of  things  that  the  codicil  at  Derhjr  it 
made,  upon  the  20th  of  July, — that  is,  the  day  before  hit 
sister's  death.  The  deceased  goes  to  Mr.  Smith — having 
asked  Mr.  Feam  to  recommend  him  an  attorney — and  girei 
him  instructions  for  the  preparation  of  the  codicil,  which  is 
executed  on  the  22nd  of  July,  the  day  afcer  Mrs^Geddes's 
decease. 

It  is  not  necessary  to  go  into  the  history,  which  is  minvtrij 
given  by  Mr.  Smith,  as  to  the  way  in  which  the  instructioDS 
were  given  for  the  codicil,  or  the  preparation  of  it.  There 
may  be  some  circumstances  not  usual  in  the  conduct  of  the 
deceased, — who  is  described  as  a  man  of  few  words,-* 
that,  on  this  occasion,  he  should  enter  into  a  long  convcrss- 
tion  with  Mr.  Smith,  who  was  a  total  stranger  to  him  until 
he  called  upon  him  to  give  him  these  instructions ;  but  the 
result  isy  that  the  codicil  of  the  22nd  July  is  prepared  and 
executed. 
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Now  here,  to  be  sure,  is  a  most  complete  defwirture  from      Aoo.  4. 
the  will  of  the  22nd  June,  executed  just  one  month  pre-      pZ^ 
triously.    Whether  this  codicil  was  in  consequence  of  the     Dmidmm, 
suspicions  or  notions  he  entertained  as  to  his  niece  having 
administered  poison  to  him  and  his  sister,  I  leave  for  future 
ocxnsideration. 

;  (After  stating  the  contents  of  the  codicil.) 
.  Here,  therefore,  is  a  most  complete  departure,  as  I  before 
said,  from  the  whole  tenour  of  the  will  of  the  22nd  June. 
How  is  this  produced?  I  can  understand  easily,  with 
vespect  to  the  property  at  Viewforth,  that  the  deceased,  on 
the  death  of  his  sister,  looking  at  the  manner  in  which  it  is 
disposed  of  by  the  will,  it  was  not  unnatural  to  suppose^ 
"wcmld  make  a  disposition  of  some  part  of  that  property 
in  favour  of  the  relations  of  Mr.  Geddes,  from  whom  he 
derived  it ;  but  I  cannot  at  all  understand  from  anything 
that  had  taken  place  in  the  feelings  of  the  deceased  at  the 
time  of  their  leaving  London,  and  up  to  that  period,  why 
•  he  should  have  departed  from  the  intention  of  giving  the 
bulk  of  his  own  property  to  Miss  Davidson,  and  appointing 
'  her  executrix  and  residuary  legatee  of  that  will.  Therefore, 
we  must  look  to  see  under  what  circumstances  it  was  that 
this  total  revolution  in  intention,  with  respect  to  the  disposal 
of  his  property,  was  engendered  in  his  mind. 

I  have  already  stated  that  it  was  on  the  19th  July  he  first 
-  ooromunicated  to  Mr.  Feam  the  Belief  that  his  sister  had 
,:-  been  poisoned  by  Miss  Janet  Davidson,  and  that  he  himself 
»  had  had  something  administered  to  him.  I  think  there  Is 
reason  to  suppose  that,  at  this  period, — and  we  shall  find  h 
^  confirmed  by  subsequent  declarations  of  the  deceased,— it 
^'  was  in  consequence  of  and  founded  upon  this  belief,  which 
his  friends  had  not  been  able  to  remove,  that  he  went  to 
Mr.  Smith ;  I  cannot  have  a  doubt  that,  when  he  went  to 
If r.  Smith,  on  the  20th  July,  he  was  labouring  under  these 
impressions.  It  was  asked,  "  Suppose  he  did  labour  under 
■them,  are  they  necessarily  insane  delusions  ?  When  did 
they  become  morbid  ?*'  The  answer  is,  they  became  mor- 
bid when  he  had  worked  himself  up,  as  Mr.  Feam  deposes, 
not  only  to  a  firm  belief  and  conviction  that  his  niece  had 
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Aug.  4.  purposely  caused  the  death  of  his  sister,  in  the  first  instanee, 
p"!^  by  the  introduction  of  a  current  of  air  into  the  railway  car- 
DwidBoH  riage,  but  when  he  had  again  worked  himself  into  the  bdicf 
that  the  death  of  the  sister  had  also  been  occasioned  by  poi- 
son, and  that  the  same  expedient,  with  regard  to  hiiiiid( 
had  been  resorted  to  by  Miss  DaiHdson*  Upon  the  19tk 
July  this  communication  is  first  made;  and  he  persisted  is 
it,  as  will  appear,  during  almost  the  remainder  of  his  fib 
and  I  have  no  doubt  that  this  codicil  was,  in  point  of  fac^ 
the  production  of  a  diseased,  disordered,  and  unsound  niod; 
and  if  the  case  had  rested  here,  it  would  have  been  impoi" 
sible  for  the  Court,  according  to  the  principles  of  thisCooxti 
now  confirmed  by  the  Appellate  jurisdiction,  to  say  thit 
the  deceased  was  not  at  this  time  labouring  under  deluHaoi; 
though  generally  he  appeared  a  person  of  sound  and  oomcC 
judgment  and  conduct,  yet  in  this  particular  instance,  as  ts 
die  cause  of  the  death  of  his  sister,  he  was  labouring  ondcr 
insane  delusion,  and  consequently  this  codicil  cannot  be  en- 
titled to  probate. 

The  persons  examined  who  were  at  Derby  are  not  wt 
merous :  there  are  Mr.  Smith  and  the  two  clerks  present  st 
the  time  the  instructions  were  giren  and  the  codicib  ese- 
cuted ;  Mr.  and  Mrs.  Cuff,  the  landlord  and  landlady  at  the 
hotel ;  Mr.  Feam,  and  Dr.  Bent,  the  physician  who  attended 
him  there.  Mr.  Feam,  it  is  said,  has  been  inconsistent ;  he 
could  not  have  believed  that  the  deceased  was  insane*  or  he 
never  would  have  recommended  Mr*  Smith,  the  solicitor,  to 
him.  It  is  true,  he  says,  he  supposed  he  was  going  to 
make  an  alteration  in  his  will,  and  that  would  be  to  the 
prejudice  of  Miss  Davidson.  Whether  his  conduct  vtf 
altogether  consistent  with  his  belief  that  the  deceased  wif 
labouring  under  insane  delusions  is  not  material  for  the 
Court  to  consider.  All  the  Court  looks  to  is,  the  facts,  and 
if  Mr.  Feam  had  expressed  a  different  opinion,  that  he  wtf 
not  labouring  under  insane  delusion,  the  Court  would  not 
be  bound  by  it,  but  would  take  its  own  view  of  the  facts. 
The  first  co-  Under  these  circumstances,  I  am  clearly  of  ooinioD  thit 
this  codicil,  executed  at  Derby,  cannot  be  maintained  at  s 
valid  codicil. 


\ 
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But  this  defect  may  be  removed  by  subsequent  acts :  it       Aua.  4. 
may  appear  that  the  deceased  was  restored  to  a  perfectly       jr^ZIT 
healthy  condition,  and  in  that  state  may  have  confirmed  this     havicUon, 
codicil  by  acts  done  at  a  time  when  there  can  be  no  im- 
peachment of  his  soundness  of  mind.   Therefore,  it  becomes 
necessary  to  look  at  his  state  and  condition  afler  he  lefl 
Derby,  which  he  quitted  on  the  23rd  July,  accompanied  by 
Mrs.  Young,  who  had  come  from  Scotland  for  the  purpose 
of  assisting  in  nursing  bis  sister  during  her  illness,  or  of 
being  of  some  comfort  to  him  in  case  of  her  death. 

With  respect  to  Mrs.  Young  and  her  family,  who  are  con- 
-siderably  benefited  under  the  codicil,  there  is  full  proof  that 
the  deceased  was  most  attached  to  them.  There  is  no  doubt 
that  he  was  an  intimate  friend  of  the  father  of  the  persons 
interested  under  the  will,  and  some  of  the  others  under  the 
codicil.  They  had  both  come  from  Scotland  in  1794, — ^a 
circumstance  to  which  he  adverts  in  a  subsequent  part  of  his 
life.  He  states  that  it  was  then  just  fifty  years  since  he  ]e(i 
Scotland  and  went  to  London  with  Mr.  Wm.  Young.  There 
18  full  and  strong  evidence  that  he  continued  to  regard  the 
lamily  of  the  Youngs  with  great  affection.  Therefore,  if 
IVIiss  Davidson  was  to  be  dispossessed  of  this  part  of  the 
property  given  by  the  will,  it  was  not  at  all  unnatural  that 
he  should  give  a  proportion  of  it  to  the  family  of  Mr.  Young, 
xior  is  there  anything  very  unnatural,  supposing  she  was  to 
be  dispossessed,  that  he  should  give  legacies  to  his  executors 
and  their  families. 

Mr9.  Young  accompanies  the  deceased  to  Scotland  with 
Miss  Davidson,  and  in  the  course  of  the  journey  they 
stop  at  Newcastle.  Mrs.  Young  is  examined  to  prove 
that,  during  tliat  time,  he  had  not  conducted  himself  in 
an  irrational  manner.  But,  again,  after  they  leave  New- 
castle, they  stop  a  night  or  two  nights  at  Edinburgh,  where 
be  has  an  interview  with  Mr.  C.  Cunningham,  a  brother 
of  Mrs.  Young,  a  solicitor,  who  had  been  employed  by 
the  deceased.  Mr.  Cunningham,  who  has  been  examined^ 
says :  "  I  did  see  the  deceased,  after  his  sister's  death,  at 
Edinburgh,  on  his  way  to  Culross.  When  I  then  saw  him, 
he  asked  me  who  would  have  succeeded  to  him  in  the  event 
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Ana.  4.       of  his  death  (meaning  if  he  had  happened  to  die  immediatdj 
j.TT~        or  shortly  after  his  sister) ;  I  told  hiniy  his  niece.  Miss  Dsti^ 
Davidmm.     son ;   on  which  he  remarked,  '  That  would  have  bent  s 
pretty  business.    What  would  she  have  done  with  £3(^008 
or  £40,000?'     He  added,  'but  I  have  taken  care/  or  <I 
will  take  care,  to  provide  against  that.'    When  I  saw  him  st 
Culross,  after  his  sister's  funeral,  knowing  that  he  was  yerj 
fond  of  his  niece,    and  she  having   succeeded  to  about 
£3,000  on  the  death  of  her  aunt,  I  remarked  to  the  de- 
ceased, that  I  hoped  his  niece  would  be  well  off,  and  he 
replied,  *  Oh,  yes  ;  I'll  take  care  that  she  ahall  be  well  of; 
but  do  you  know  that  she  was  the  cause  of  the  death  of  hff 
aunt  ? '  *'     This  was  immediately  after  the  funeral,  wfaidi 
took  place  on  the  26th  of  July.    He  had  also  adverted  tt 
that  circumstance  in  a  letter  written  IVom  Culross  to  Mi^ 
Hutchinson,  upon  the  Srd  August,  where  he  aays,  ^  I  hai 
on  the  22nd  June  last,  made  a  will,  leaving  all  this  landed 
property,  and  the  money  coming  to  me  at  my  sister's  desthb 
by  Mr.  Geddes's  will,  again  at  the  disposal  of  my  sister;  die 
has  died  intestate,  but  meant  to  bequeath  it  to  some  of  Mn 
Geddes's  relatives.  In  my  will,  I  name  the  two  ladies  ezcoi- 
tors  and  residuary  legatees.     My  having  made  this  will 
with  the  above  disposition,  was  known  to  them,  having  bees 
talked  over  by  me  when  in  London.     Failing  my  sister  and 
myself,  our  niece  was  the  undoubted  sole  heir  to  both  of  iii> 
My  sister  having  died,    Mr.  Geddes's  lands   and  moner 
reverted  back  to  me.     In  consequence  of  this,  I  made  a 
codicil  at  Derby,  leaving  said  lands  and  some  legacies  ai 
my  sister  seemed  to  wish,  and  revoking  other  clauses,  so 
that  part  of  my  own  money  is  disposed  of  differently."  Thii 
letter,  therefore,  confirms  the  account  which  he  gave  to  Mr. 
Cunningham  when  he  first  saw  him  at  Edinburgh.    Thii 
letter  is  not  forwarded  at  that  time,  for  he  continues  thM 
letter  of  the  Srd  August  on  the  5th,  and  he  therein  ststn 
the  cause  of  his  sister's  death, — the  illness,  and  so  forth,— 
and  then  alludes  to  the  circumstance  that  they  kept  Ui 
sister  out  of  bed  longer  than  they  ought  to  have  done ;  sod 
that  was  for  the  purpose  of  destro3nng  her.    Fearing  tbe 
poison  and  the  current  of  air  through  the  carriage  shooU 
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not  succeed,  they  let  her  sit  up  longer  than  they  ought  to       Auo.  ^ 
have  done,    and  that  was   recommended  by  the  medical      pl^l 
adviser  for  the  same  purpose,  of  causing  her  deatlt !  Dtmidmm, 

Upon   their  arrival  at  Culross,    on  the  27th  July,  the 
deceased  is  not  well,  and  he  sends  for  Mr.  Scott,  a  medical 
gentleman  at  Culross.    On  the  29th,  Mr.  Scott  finds  the 
deceased  labouring  under  a  congestion  of  blood  on  the 
brain.     He  had  been  acquainted  with  the  deceased  many 
years,  and  he  says,  «  Mr.  Ranken  I  saw  shortly  before  the 
fbneral  of  Mrs.  Geddes.    There  were  then  with  him,  at  View- 
forth^  his  niece.  Miss  Davidson,  who  was  intimately  known 
to  me,  from  her  having  had  her  home  with  her  aunt.  There 
was  also  a  relative,  Mrs.  Young,  then  with  him.    I  found  him 
labouring  under  congestion  of  blood  on  the  brain  and  a  di** 
cirdered  state  of  the  digestive  organs.    I  considered  him  to  be 
in  a  dangerous  state,  and  I  sent  off  at  once  for  further  advice 
to  Edinburgh .   I  sent  for  Dr.  Abercrombie,  but  Dr.  Allison,  of 
Sdinburgh,  came  instead  of  him.     Dr.  Allison  saw  and  pre* 
tcribed  for  him.  He  saw  him  but  that  once.   I  continued  finom 
that  time  in  what  I  would  call  close  attendance  upon  Mr.  Ran- 
ken for  about  a  fortnight  or  so,  but  I  continued  attending  him 
professionally,  more  or  less,  during  the  whole  time  he  conti- 
nned  in  Scotland,  which  was  until  the  following  December. 
On  various  occasions,  during  that  first  fortnight  in  particu* 
\ar,  and  when  he  was  in  a  very  excited  state ;  and  on  various 
occasions,  more  particularly  at  such  tiroes  as  he  was  unwell 
md  his  digestive  organs  happened  to  be  out  of  order,  after 
iikBt  time,  Mr.  Ranken  expressed  himself  to  me  in  terms 
trliich  indicated  that  he  was  under  delusion  in  regard  to 
^Bfiss  Davidson.    He  spoke  in  an  excited  manner,  but  not 
in  what  I  could  term  an  insane  and  irrational  manner,  for 
lie  spoke  sensibly  and  rationally,  though  what  he  did  say 
abowed  him,  I  consider  to  be  under  delusion.    He  spoke  of 
WDm  Davidson  as  having  been  the  cause  of  her  aunt's  death, 
Imt  not  by  poison.   I  never  heard  him  say  that>  or  intimate 
iftything  of  the  kind,  except  so  far  as  it  was  to  be  inferred 
ftom  his  saying  that  he  had  her  body  opened  to  find  the 
^■nae  of  her  death.    The  only  way  in  which  I  heard  him 
tfllrilMite  her  death  to  Miss  Davidson  was  by  Miss  Davidson 
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Ana.  4.       having  persisted  in  keeping  the  windows  of  the  nilwaj 
Fowir         carriage  down ;  that  and  her  having  kept  her  out  of  hed  for 
Daviditm.     a  long  time  during  her  illness  at  Derby,  contrary  to  a  p» 
vious  suggestion  of  her  own  to  himself,  that  it  would  be 
safer  to  postpone  it"-*also  alluded  to  in  the  first  letter  he 
wrote  from  thence.     <<  He  intimated  to  me  his  opinion  tivt 
she  had  done  that  with  the  object  of  killing  her  aunt.    The 
point  upon  which  he  more  particularly  exhibited  ddtukn 
on  the  subject  of  Miss  Davidson  was,  her  attempts  npoo 
himself.     Throughout  that  first  period  of  my  attendbghii^ 
he  repeatedly  spoke  of  her  having  attempted  to  poison  him; 
indeed,  every  time  he  was  ill   during  the  time  that 
Davidson  continued  to  reside  at  Culrosa  with  him,  after 
sister's  death,  he  attributed  it  to  poison  given  him  by  her; 
while  she  continued  there,  he  used  to  say,    he  was  wcD 
everywhere,  except  at  Viewforth,  and  his  being  ill  there  he 
always  told  me  arose,  as  he  believed»  from  her  giving  hia 
things  to  poison  him  and  get  rid  of  him.^ 

Why  then  here  is  a  continuance  of  this  delusion  whiA 
in  the  mind  of  this  gentleman,  certainly  was  an  insane  ddi- 
sion.  It  is  said  that  sometimes  he  did  not  allude  to  thca 
circumstances  for  a  fortnight  together,  and  it  was  only  wki 
he  was  unwell  that  he  alluded  to  them.  That  is  preciielf 
the  case  pointed  out  in  the  judgment  of  the  noble  and 
learned  Lord  in  Waring  v.  Waring^  where  he  speaks  of  the 
existence  of  the  disease  though  it  does  not  develop  itiel£ 
Here  is  a  chord  struck ;  it  vibrates,  and  the  result  is,  thilf 
when  his  digestive  powers  are  out  of  order,  he  immediiteif 
reverts  to  the  same  delusion, — that  his  disorder  arose  fita 
poison,  or  deleterious  matter,  administered  to  him  by  Mia 
Davidson  for  the  purpose  of  getting  the  property.  It  A 
results  from  Miss  Davidson's  administration  of  some  dekl^ 
rious  matter  to  him,  in  the  tea, — ^first  of  all  in  the  third  cop 
of  tea,  and  afterwards  in  the  second.  Then  he  takes  pi^ 
caution  against  the  effect  of  this  by  refusing,  in  the  fint  ii- 
stance,  to  have  a  third  cup ;  afterwards  a  second,  and  up 

he  has  taken  <<  d d  good  care*'  to  provide  against  ^ 

Surely  these  are  indications  of  a  disordered  mind,  sho*" 
even  by  the  very  fact  of  his  not  adverting  to  these  drcoi* 


1848.]  PREROGATIVE  COURT.  400 

Stances  except  when  his  stomach  is  out  of  order  and  the       Auo.  4. 
digestive  organs  are  affected,  the  continuance  of  the  delu-      FowUmv. 
nan  being  shown  by  its  being  called  forth  by  the  state  of     Di^idaon, 
his  health.    So  that  there  can  be  no  doubt  whatever  that,  at 
this  time,  he  was  labouring  under  the  same  delusion  which 
existed  at  Derby,  and  which  led  to  the  preparation  of  that 
codicil  by  which  so  material  an  alteration  is  made  in  the  dis- 
position of  his  property. 

But  Mr.  Scott  goes  on  to  detail,  at  considerable  lengthy 
the  circumstances  which  occurred,  and  he  says,  when  the 
deceased  was  out  of  order,  he  recurred  to  these  delusions : 
I     ^  He  was,  I  consider,  and  by  his  conversation  and  excited 
demeanour  evinced  himself  to  be^  so  far  as  related  to  Miss 
Davidson,  of  unsound  mind.   He  was  at  these  times,  I  con- 
aider,  incompetent  to  make  his  will,  or  to  do  any  rational 
act  of  that  description  whereby  her  interests  were  to  be 
affected.    I  did  not  hear  him  allude  to  his  suspicions  of 
Miss  Davidson  after  she  led  Viewforth ;  but  after  that,  he 
would  at  times  say  to  me,  in  a  significant  way,  that  he  was 
quite  well  now,  from  which  I  inferred  him  to  be  still  im- 
pressed with  them."    <<  From  the  death  of  Mrs.  Oeddes  until 
'I>ecember  following,  when  he  returned  to  London,  Mr. 
Ranken  had  his  chief  residence  at  Viewforth,  but  he  paid 
occasional  visits  in  that  interval  to  friends  in  the  neighbour- 
hood.   He  never  alluded  to  the  subject  of  those  suspicions 
of  his  respecting  Miss  Davidson  to  any  of  his  friends  or 
-acquaintance  in  my  hearing ;  I  never  heard  him  allude  to 
^fbeiii  except  when  alone  with  myself.    When  expressing  to 
i  tne  his  suspicions  of  the  attempts  of  Miss  Davidson  to  poison 
^hhnself,  and  of  her  having  intentionally  caused  the  death  of 
>  Mrs.  Geddes,  Mr.  Ranken  intimated  to  me  that  it  was  with 
"iiie  view  to  becoming  possessed  of  their  property :  he  stated 
*iitin  direct  terms;  he  did  it  repeatedly.     It  was  a  common 
i  "expression  with  him,  when  expressing  himself  to  me  on  that 
7.  -Mfaject,  to  say,  that  if  she  bad  succeeded  in  getting  rid  of 
i  *  him  and  Mrs.  Geddes,  it  would  have  been   a  good  £40,000 
^l  *^m  £50,000  in  her  pocket.     He  attributed  his  iUness  at  Cul- 
S^MS  to  something  he  supposed  to  have  been  given  him  by 
Jfiis  Dayidson,  but  I  do  not  recollect  that,  as  in  reference 
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Ado.  4b  to  those  illnesses,  he  otherwise  than  in  that  way  spoke  cf 
FoMt  them  as  different  from  his  usual  complaints.  It  was  in  icfiff- 
DavUgoa*  ence  to  his  illness  at  Derby  he  more  especially  exproKd 
that.  He  spoke  of  having  been  taken  at  that  time  with  i 
burning  pain  inside  and  all  over  his  body.  He  used  to  uj 
that  he  suspected  it  was  in  his  cup  of  tea  Miss  Dafidn 
gave  him  the  poison.  He  said  tliat  he  thought  it  was  in  la 
second  cup,  and  that  he  had  therefore  given  up  takings 
second  cup.  He  did  not  ever  tell  me  that  he  had  nude 
Miss  Davidson  aware  of  his  having  altered  hia  will ;  but,  m 
before  described,  he  repeatedly  said  that  she  knew  that,  if 
she  had  succeeded  in  getting  rid  of  him,  and  she  had  vd 
nigh  done  it,  he  used  to  observe»-*flhe  would  have  oaae 
into  a  large  property." 

He  deposes  afterwards  to  a  consultation  between  him  ttl 
Mr.  Syme  and  Dr.  Abercrombiei  in  October;  that  his  car 
was  considered  as  one  of  monomaniay  and  waa  trertedsi 
such.  It  is  said  that  Miss  Davidson  had  been  endeavor 
ing  to  get  up  a  case  of  monomania  against  the  deceased,  asl 
to  show  he  was  in  fact  mad.  But  sorely  at  thia  early  pcnrf 
there  could  have  been  no  conunanication  between  her  ui 
Mr.  Scott  to  concoct  such  a  cascy  and  in  the  letters  wUck 
are  produced,  and  which  are  called  for  by  the  interrogaloriH 
on  behalf  of  the  executors^  it  is  clear  that,  in  August,  Ux» 
Scott  did  consider  it,  and  represent  it  to  Mr.  Hatcbinsoii 
as  a  case  of  monomania.  The  deceased  desired  thai  BIr* 
Scott  would  send  an  account  of  his  state  to  Mr.  HatohiniBB; 
accordingly,  he  did  write  to  Mr.  Hutchinson  a  letter,  diiri 
the  5th  August,  which  is  enclosed  in  Uie  letter  miikemd 
to  Mr.  Hutchinson  by  the  deceased.     He  says:— • 

Sir,  you  will  be  sorry  to  learn  that  your  friendp  Mr.  Bank« 
has  had  a  severe  attack  of  illness.  I  was  requested  to  see  him  os 
Monday  morning,  when  I  found  him  labouiing  under  niaito' 
congestion  of  the  brain.  Thomas  informed  me  that  he  had  bas 
much  excited  during  the  previous  night.  He  dept  heavily  d 
night,  and  awoke  very  confused  in  the  morning.  He  had  cm* 
siderable  pain  and  heaviness  in  the  head,  and  was  so  dnMPsy  t^ 
he  fell  asleep  while  I  was  inquiring  into  his  case.  His  oongh  isi 
other  pulmonary  symptoms  wers  also  aggravated.    His  pnlas^ 
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only  64,  very  oppressed,  and  his  tongue  loaded  with  a  dark  brown  Ana.  4b 
far.  I  gave  him  a  large  dose  of  calomel  and  antimony,  and  ' — j7 
ordered  a  dozen  of  leeches  to  be  applied  to  his  temples ;  and,  as  I  j}amdami 
considered  him  to  be  in  a  dangerous  situation,  being  apprehensive 
of  its  terminating  in  coma,  I  sent  to  Edinburgh  for  a  consulting 
physician,  and  Dr.  Allison  came  out  the  same  evening.  By  the 
time  he  arrived,  Mr.  Ranken  was  much  better,  but  Dr.  Allison 
lliotiglit  it  would  be  as  well  to  take  a  little  blood  from  his  arm. 
About  a  tea-cupful  was  only  taken  away,  and  small  doses  of 
ipecacuanha  prescribed.  Next  day,  Mr.  Ranken  was  raucb  better, 
and  has  improved  rapidly  ever  since.  He  has  been  able  to  be  up 
a  little  for  the  last  three  days,  and  to  take  nourishing  diet  and  a 
little  wine.  There  can  be  little  doubt  but  that  the  great  mental 
anxiety  which  Mr.  Ranken  had  undergone  was  the  cause  of  his 
iUness.  Although  he  had  been  quite  well  previously,  such  distress 
of  mind  and  fatigue  of  body  were,  I  think,  very  likely  to  bring  on 
rach  an  attack. 

This  is  the  letter  written  by  Mr.  Scott,  at  the  desire  of  the 
deceased,  to  be  shown  to  Mr.  Hutchinson;  and  in  that 
letter,  so  sent,  he  does  not  allude  to  anything  in  the  nature 
of  sionomaniay  or  insanity,  or  unsoundness  of  mind,  except 
that  he  was  labouring  under  that  kind  of  illness  produced 
by  ooogestion  of  the  hrain,  which  might  be  the  result  of 
oeental  anxiety  and  bodily  fatigue.  But  Mr.  Scott,  on  the 
Bah  August,  writes  in  a  private  letter  to  Mr*  Hutchinson 
what  was  his  real  opinion  of  the  state  of  the  deceased  : — 

Sir,  at  the  request  of  Mr.  Ranken,  I  yesterday  wrote  you  a 
hurried  statement  of  his  case ;  but,  as  I  knew  he  would  read  it,  I 
ofiMlted  to  mention  that,  ever  since  Mrs.  Greddes's  death,  he  has 
laboured  under  the  most  extraordinary  msntal  delusion,  that  Miss 
Davidson  has  murdered  his  sister,  and  has  twice  attempted  to  poi- 
am  himself.  He  asserts  that  his  late  illness  was  caused  by  poison. 
It  is  ol  no  use  trying  to  convince  him  of  the  delusion  at  present, 
as  it  merely  excites  him,  and  I  think  makes  him  even  more  obsti- 
aate  in  his  opinion.  His  general  health  is  almost  re-established, 
and  I  fain  hope,  when  he  is  about  and  able  to  amuse  himself,  this 
aiionomania  will  leave  him.  It  is  really  a  most  distressing  occur- 
MBce.  Miss  Davidson  is  better  since  she  came  here.  Mr.  Ranken 
«Md  her  at  Derby  that  she  had  been  the  cause  intentionally  of  mur- 
jfcriug  her  aunt,  bat  she  is  ignorant  of  his  thinking  that  she  has 
aMmpted  to  yoiMm  huD*    I  will  take  it  kind  if  yoa  will  write  me. 


A 
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Aira.  i.       and  if  you  have  any  suggestions  to  offer  which  you  think  mijk 

'~~         of  the  least  use  to  Mr.  Ranken,  I  will  be  very  happy  to  reoni 

DaviL(m.     ^^^'    ^^^^^^  state  in  which  lung  his  fonner  attack  of  pneomoBii 

was  seated.    From  the  large  condition  of  his  liver,  I  would  i» 

pect  in  the  right  lung.    I  regretted  not  having  time  to  send  tfaii 

note  yesterday. 

And  he  deposes  that  he  had  no  doubt  the  deceased  did 
labour  under  this  delusion.    There  is  up  to  this  peml 
therefore,  a  continuance  of  this  insane  deluaiony  and  it  k 
about  this  time  that  he  writes  to  Mr*  A.  Cunningham,  to 
inquire  whether,  in  Scotland,  it  was  necessary  that  a  teito- 
mentary  disposition  should  be  made  on  a  stamp,  what  tk 
amount  of  the  stamp  was,  and  so  forth  ;  Mr.  Cununghfli 
sends  him  back  a  testamentary  deed — a  deed  to  takeelkt 
after  his  death,  in  the  Scotch  form,  without  which  the  pn^ 
perty  would  not  pass,  and  Mr.  Ranken  executes  this  pqwri 
in  the  presence  of  Mr.  Cunningham  and  of  the  two  dert% 
upon  the  29th  August. 

But  Mr.  Scott  is  not  the  only  witness  as  to  the  oonditMi 
of  the  deceased  at  this  time.  There  is  Mr.  Sjrme,  who  v* 
a  connection  of  the  family,  and  had  been  long  acqnaiatoi 
with  the  deceased,  who  deposes  that  he  saw  him,  at  dieoi 
of  August,  in  Edinburgh,  and  once  again  in  SeptadMT) 
and  the  conversation  he  had  with  this  gentleman  is  detaiM 
in  his  deposition.  He  states,  in  the  first  instance,  as  all  tk 
witnesses  have  done,  the  great  regard  and  affection  wUck 
subsisted  between  the  deceased  and  his  niece,  and  the  nSD- 
ner  in  which  she  was  brought  up  by  his  sister,  and  traiei 
by  the  deceased  himself.  He  says  he  saw  him  in  Sootkoi 
after  the  death  of  his  sister.  "  I  saw  him  first  when  hecsat 
to  Edinburgh,  afler  an  illness  he  had  had — ^that  was  at  ik 
very  end  of  August."  This  codicil  is  dated  the  29th  i 
August.  <<  He  called  on  me  then  on  two  consecntive  dffi 
The  next  time  I  saw  him  was  at  the  end  of  September  M* 
lowing.  He  was  stopping  then  for  about  a  fortnigbt^ 
Macqueen's  Hotel,  in  Edinburgh.  I  saw  him  almost  diiljr 
during  that  time.  On  those  two  first  days  of  his  calling  «i 
me  at  Edinburgh,  he  made  communicationa  to  me,  whi<l 
convinced  me  that  he  was  labouring  under  deluaioa  in  n* 
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gard  to  his  niece.   He  described  to  me  that  she^  in  their  com-       Aug.  4. 
ing  down  to  Derby  by  the  railroad,  had  insisted  on  keeping      ^^    ^ 
open  the  carriage-window,  and  that  his  sister  had  been     DavidtoH. 
taken  ill  at  Derby,  and  had  died  in  consequence  of  that  act 
of  Miss  Davidson's.     I  do  not  bear  in  mind  that  he  directly 
stated  that  Miss  Davidson  had  by  any  other  means  been 
the  caase  of  Mrs.  Geddes's  death  ;  but  he  intimated  to  me 
that  he  had  had  Mrs.  Geddes's  body  opened,  from  which  I 
inferred  that  he  intended  to  insinuate  something  further 
,    against  Miss  Davidson  in  regard  to  her  aunt's  death.    He 
distinctly  gave  me  to  understand  that  he  suspected  Miss 
Davidson  of  having  made  attempts  to  poison  himself,  and 
that  with  a  view  to  the  acquirement  of  his  property.     He 
told  me  that,  when  at  Derby,  he  had  suffered  very  unplea- 
sant symptoms,  and  that  the  same  had  occurred  at  Culross, 
at  times,  when  he  was  there  with  Miss  Davidson,  and  he 
gaTe  me  to  understand  that  his  health  was  suffering,  owing, 
as  he  believed,  to  these  attempts  of  hers  to  poison  him.    He 
told  me  of  precautions  he  had  adopted  to  prevent  Miss 
I>avidson  doing  him  mischief.    He  said  he  did  not  drink 
suijthing  but  soda-water,  and  that  he  managed  so  well  that 
she  could  have  no  possible  opportunity  of  mixing  anything 
in  what  he  drank,  except  it  was  in  his  second  cup  of  tea, 
and  he  '  took  d        d  good  care,'  he  said,  that  she  never 
had  that  opportunity ;   giving  me  to  understand  that  he 
never  took  a  second  cup :  so  I  interpreted  his  words.     He 
told  me  that  he  had  made  a  settlement  of  his  property 
shortly  before  he  left  town,  and  the  effect  of  what  he  had  so 
done  would  have  been  to  give  Miss  Davidson  the  whole  of 
his  own,  as  well  as  his  sister's  property.     He  said,  however, 
that  he  had  altered  his  will  since  at  Derby,  so  as  to  dimi- 
nish the  amount  of  property  she  would  derive  at  his  deaths 
and  he  said  that  he  had  communicated  to  her  the  fact  of  his 
having  so  done.    I  understood  him  to  mean  that  be  had 
'.    made  that  communication  to  her  with  the  view  to  let  her 
"^  know  that  she  had  now  less  interest  in  bringing  about  his 
::    fkath  ;  and  I  used  that  argument  with  him,  as  affording  a 
*r-'jttfasnn  for  his  dismissing  his  apprehensions  of  her.    I  do  not 
:>f<SOollect  that  he  made  any  reply  to  that  observation  of 
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Aug.  i.  mine  ;  he  merely  laughed,  in  a  significant  way,  as  if  he  mi 
JTIT  not  satisfied  on  that  point.  I  expressed  to  him  my  diibe- 
Datithom,  lief  of  there  being  grounds  for  his  suspicions  of  Miss  Dafid* 
son ;  but,  looking  upon  them  as  delusions,  I  did  not  attempt 
to  reason  him  out  of  them.  On  both  those  two  days  I  am 
speaking  of,  he  entered  fully  into  the  subject  with  me ;  ftr 
on  the  first  day,  besides  discussing  it  with  me,  as  I  hsff 
described,  he  gave  me  a  written  statement  of  his  case,  u  ht 
termed  it,  a  copy  of  which  I  took,  and  have  since  giveo  ip 
to  Mr.  Thompson,  Miss  Davidson's  agent,  and  I  took  il^ 
and  gave  him  (Mr.  Ranken)  my  opinion  upon  it  next  dajr, 
and  the  subject  was  therefore  gone  into  again  that  f<^lowiiif 
day,  when  he  called.  That  he  was  at  that  time  insane  sod 
of  unsound  mind,  as  regarded  Miss  Davidson^  I  entertaii 
no  manner  of  doubt.  Besides^  the  subject-matter  of  ftdi 
conversation  indicated  the  existence  of  delusion.  There  wii 
something  in  his  look  and  manner  at  that  time,  such  as  it  ii 
not  possible  to  describe,  but  which  was  quite  different  fnsi 
anything  I  had  ever  seen  in  him  before." 

This  is  what  occurred  at  the  latter  end  of  August,  mA 
upon  the  29th  of  August  it  was  that  this  Scotch  deed,  or 
testamentary  disposition,  was  made  by  the  deceased.  Tbeif 
can  be  no  doubt,  therefore,  that,  about  that  time,  the  de* 
ceased  was  labouring  under  delusion,  unless  the  case  on  the 
other  side  should  be  completely  inconsistent  with  sock  s 
supposition,  and  show  that  these  medical  attendants  did  not 
draw  a  correct  inference. 

We  have,  therefore,  so  far  as  the  case  has  hitherto  gsne^ 
the  opinion  of  three  medical  gentlemen  ; — Mr.  Feam,  M 
he  was  labouring  under  insane  delusion  at  Derby;  Mr- 
Scott,  that  he  was  labouring  under  insane  delusion  at  Cri* 
ross ;  and  Professor  Syme,  that  he  was  labouring'  under  the 
same  delusion  at  Edinburgh,  the  latter  end  of  August;  wai 
we  have  also  the  opinion  of  Mr.  Scott  and  Pk^ifessor  Syne 
that,  in  September,  he  was  also  labouring  nnder  the  ssne 
delusion ;  for,  on  the  2l8t  article,  both  these  gentlemen  d^ 
pose  to  a  consultation  held  between  them  and  Dr.  AbercroD- 
bie,  who  is  dead.  He  says  he  joined  these  gentlemen  fbr  the 
purpose  of  the  consultation ;  and  the  case  was  diseosKd, 
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though  not  in  the  presence  of  the  deceased,  as  one  of  mono- 
mania, but  discussed  by  them  upon  that  written  statement 
he  had  put  in  their  hands  of  his  own  case,  and  from  the 
communications  between  him  and  Professor  Syme^  as  a  case 
of  monomania,  and  the  course  to  be  adopted  was  one  pro- 
per in  a  case  of  excitement  of  the  brain*  He  says,  <*0n  the 
different  occasions  of  my  visiting  him>  during  the  said  fort- 
night, he  from  time  to  time  made  indirect  allusions  to  Miss 
Davidson,  showing  me  that  he  was  still  labouring  under  the 
same  kind  of  delusion  from  which  I  had  inferred  him  to  be 
of  unsound  mind."  And  upon  the  25th  article,  both  these 
gentlemen  concur  in  stating  that  they  entertain  no  doubt  he 
was  of  unsound  mind,  so  far  as  related  to  Miss  Davidson. 
"  I  saw  him  a  few  times  after  that  fortnight  I  have  referred 
to;  but  our  visits  were  then  merely  friendly,  and  nothing 
passed  from  which  I  could  judge  whether  he  was  still 
under  the  influence  of  these  delusions  respecting  Miss 
Davidson."  Then  he  says,  in  answer  to  an  interrogatory, 
chat  the  deceased  did  not,  on  that  occasion,  show  by  his 
manner  that  he  was  at  that  time  in  a  state  of  incapacity. 
He  says,  *'  He  did  not,  on  the  occasion,  evince  it  by  his 
conversation,  or  perhaps  by  his  demeanour,  so  that  it  would 
have  been  detected  thereby  by  a  person  not,  like  myself, 
acquainted  with  his  previous  behaviour;  his  unsoundness 
of  mind — ^that  is  a  term  better  applicable  to  his  state  than 
inaanity — consisting  in  his  still  entertaining  the  delusions 
respecting  the  Producent  of  which  he  had  previously  com- 
mttnicated  with  me,  and  which  were  set  forth  in  the  written 
statement  which  he  had  previously  submitted  to  me." 

The  deceased  continues  in  Scotland  till  December.  In 
October  a  correspondence  passes  between  him  and  Miss 
Daridson  as  to  the  property  at  Viewforth.  There  is  some 
tnce  of  opinion  between  them  ,*  the  result  is,  the  de- 
and  Miss  Davidson  separate  from  each  other,  and 
Viewforth  is  occupied  by  Mr.  Ranken,  Miss  Davidson  going 
to  reside  elsewhere. 

'  I>iiring  the  time  he  was  in  Scotland,  other  persons  saw 
ii  and  they  also  depose  to  the  same  delusions.  Mr.  Dick- 
ie an  old  firiend  of  the  deceased,  says  he  frequently  saw 
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Ana.  4^       him  both  in  Scotland  atid  in  London  after  his  return.   He 
Fowiia  ?.      ^y^  ^^^^  ^"  Scotland  he  told  him  Miss  Davidson  had  poF 
DavUUon,     posely  destroyed  her  aant^  and  made  attempts  to  dotny 
him  at  Derby  and  at  Culross ;  that  she  had  given  him  mm- 
thing  to  poison  him.     He  did  not  say  that  he  attributed  Ae 
death  of  Mrs.  Geddes  to  poison.     He  said   it  was  with  i 
view  to  get  possession  of  the  property.      He  coDsUotiy 
spoke  of  it  at  Culross,  and  again  when  he  saw  him  at  E£d- 
burgh.      He  told  him  he  drank  no  water  but  soda-mttr; 
observing,  **  They  can  put  nothing  into  that.'*    Again,  M 
Culross,  he  said  he  had  altered  his  will  at  Derby.    He  did 
not  state  the  object  for  which  he  had  done  it,  but  he  ipoke 
of  it  in  connection  with  Miss  Davidson.     He  said  distincdf 
that  he  supposed  she  had  attempted  to  poison  him  to  gfl 
the  property ;  that,  having  destroyed  her  aunt,  she  widied 
to  get  rid  of  him,  and  get  at  the  property.     It  was  oseks 
to  try  to  persuade  him  that  his  suspicions  were  errooeost; 
the  more  confirmed  he  was  in  his  suspicions.    Then  k 
says,  when  he  was  in  Scotland,  Mr.  Ranken  more  than  oDtf 
expressed  his  feeling  that  it  was  impossible  for  him  ffi 
Miss  Davidson  to  live  together ;  and  this  in  connection  wiA 
the  suspicion  of  her  having  administered  poison  to  Im 
He  said  he  was  very  well  (so  he  said  to  Mr.  Scott)  tnfj* 
where  but  at  Viewforth. 

Lieut.-Colonel  Wardlaw,  who  married  a  half-sister  fi 
Miss  Davidson,  saw  him  at  Viewforth^  and,  about  tto 
weeks  afterwards,  at  Edinburgh,  and  was  with  him  tvck* 
or  fourteen  days  at  Macqueen's  Hotel ;  this  was  in  DedB* 
ber.  The  deceased  said,  **  It  was  very  odd  that,  when  Is 
was  at  Culross,  he  always  felt  ill,  but  that  when  he  «* 
with  us,  or  at  Mr.  Young's,  at  Cleish,  and  away  from  Cd' 
rossj  he  was  always  well."  He  seemed  fearful  c^  tikim 
anything  in  the  way  of  mixture.  It  was  in  his  second  tuf 
of  tea  that  he  suspected  poison  had  been  administefedn 
him.  He  used  to  keep  the  cup  and  saucer  in  his  hand,  not 
letting  go  of  it  while  the  second  cup  was  poured  out,  at  tbt 
time.  He  says,  just  before  he  left  for  London,  be  gP^ 
some  letters  to  him,— .a  long  correspondence  psssiiig  b^ 
tween  himself  and  Miss  Davidson  about  the  Viewibrth  JKO- 
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perty,  part  of  which  belonged  to  her.     He  said,  "  Janet  had       Ado.  4. 
kept  the  windows  down,  and  had  attempted  to  poison  him       v~~r 
at  Derby."     He  did  not  confine  himself  to  what  had  taken     Davidaon. 
place  at  Derby^  but  spoke  of  what  had  taken  place  at  Cul- 
roas.     He  said,  "  If  she  had  succeeded  in  poisoning  him^ 
ahe  would  have  come  in  for  £40,000."     He  spoke  of  the 
willy  and  the  witness  has  no  doubt  that  he  was  insane. 

Again,  there  is  Dr.  Laurie^  who  sees  him  at  Culross^  and 
had  a  conversation  with  him,  in  1844,  in  which  he  men- 
tioned the  subject.  He  told  him  he  was  always  well  away 
from  Culross,  and  when  he  returned  to  it  always  ill.  Dr. 
Ltaurie  says,  from  the  general  conversations  he  had  with 
him,  he  was  convinced  that  he  connected  Miss  Davidson 
with  his  illness.  On  speaking  to  him  of  the  improbability 
that  she  should  have  recourse  to  such  means,  it  drew  from 
bim  the  observation,  "  Oh !  but  you  forget  she  is  the  heir- 
at-law."  He  did  not  say  anything  more.  The  witness  says 
lie  endeavoured  to  remove  these  impressions  from  his  mind^ 
liut  found  it  impossible,  and  he  has  no  doubt  they  were 
delusions.  He  says,  *<  I  rarely  have  met  with  a  person  of 
more  intelligence  than  I  used  to  find  Mr.  Ranken  on  all 
fltibjectSy— those  not  connected  with  the  delusion.**  He 
aaya,  on  interrogatory,  it  never  occurred  to  him  to  consider 
him  as  of  unsound  mind  ;  he  considered  him  to  be  as  com- 
petent as  any  man  in  Scotland. 

With  all  this  evidence,  bow  is  it  possible  to  doubt  the 
csontinuance  of  these  delusions  during  the  whole  of  this 
time  ?  Though  there  were  occasions  when  he  did  not 
allude  to  them,  yet  if  anything  arose  of  bodily  complaint, 
the  digestive  organs  being  out  of  order,  or  his  stomach 
affected,  he  always  referred  to  this  diabolical  act,  that  his 
niece  attempted  to  poison  him  to  get  possession  of  the  pro- 
perty. 

There  is  also  the  evidence  of  one  witness  who  has  been 
MHunined  on  the  part  of  the  executors,  and  who  is  connected 
With  some  of  the  persons  interested  under  the  codicil  made 
at  Derbyy — that  is,  Mr.  Harry  Young,  who  is  to  have  View- 
Ibrth,  supposing  Mr.  Hardie  s  children  should  not  be  aUve 
at  the  time  of  the  testator's  death,  and  his  brothers  should 
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Aug.  4^       die  without  any  issue.     He  8ay8»  in  aniwer  to  an  iBt» 
F  "wliM         rogatory^  "  The  deceased  did,  after  the  death  of  his  sister, 
Dttuidaoti     and  shortly  before  his  return  to  London,  after  that  evcoli 
speak  to  me  about  her  death,  and  the  cause  thereof.    He 
did,  shortly  before  his  return  to  London,  and  when  he  wm 
at  my  house,  at  Cleish,  inform  me  that  the  Ministrant  had 
caused  the  death  of  her  aunt»  and  had  made  attempts  upoa 
his  own  life,  by  giving  him  poison,  or  otherwise.    He  did 
not  use  those  words,  but  he  expressed  himself  to  that  eftct 
It  was  on  the  last  occasion  when  he  was  at  my  house,  it 
Cleish ;  he  dined  with  me  there,  and  slept  the  night,  and 
went  away  the  following  day,  and  it  was  on  the  morning  of 
that  day  that  he  so  expressed  himself  to  me.     We  wen 
walking  in  the  road  alone  together,  no  third  person  beiof 
present,  and  he  did  then  so  express  himself,  and  insiDaated 
that,  in  consequence  of  such  attempts,  it  was  impossible  ftr 
him  to  live  with  the  Ministrant.    He  expressed  himsdf  ti 
me  to  that  effect  on  that  one  occasion  only ;  and  on  tkt 
occasion,  on  my  uncle  and  my  wife  coming  up  to  nii  k 
dropped  the  conversation,  and  began  talking  about  sone* 
thing  else.    The  deceased  remarked  to  me,  '  I  suppose  ja 
have  heard  that  your  mother  is  coming  to  live  with  me;' 
and  I  thereupon  rem~arked  to  him,  '  I  am  sorry  to  hesr  thil 
you  and  Miss  Davidson  are  not  agreeing  so  well.'     He  aid 
he  would  not  live  with  Miss  Davidson  alone."     In  the 
course  of  the  correspondence,  it  should  seem  that  the  d^ 
ceased  had  proposed  that  one  or  two  persons  should  live 
with  her,  to  which  she  objected.     He  says,  **  He  mendooed 
the  names  of  two  or  three  persons  whom  he  had  mendooed 
to  Miss  Davidson,  and  proposed  that  they  should  live  with 
him  and  her  at  Viewfortb,  and  that  she- would  accept  of 
none  of  them  ;  and  he  then  began  abusing  Miss  Davidsoik 
He  began  with  Mrs.  Geddes,  and  said  that  Miss  Davidsos 
had  been  the  cause  of  her  death ;  and  added,  *  She  would 
be  d — d  glad  to  get  rid  of  me,  too.'    I  questioned  him,  and 
asked  him  what  reason  he  had  to  suppose  such  a  thing«   1 
think  he  said  it  was  by  opening  the  window  of  some  rail- 
way-carriage that  Miss  Davidson  had  caused  her  aunt  to 
catch  a  cold,  and  caused  her  death ;  and,  with  regud  ts 
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himself,  he  said  he  had  been  taken  ill  at  Viewforth  three       Ana.  ^ 
different  times,  in  an  unaccountable  way.     It  was  clear  that      p    ^ 
he  connected  Miss  Davidson  with  his  being  thus  taken  ill^     Davidaon. 
and  considered  her  the  cause  of  it.     I  expostulated  with 
him,  and  he  remarked,  '  People  won*t  believe  it,  but  she*8 
a  d— d  bitch ;  I  caught  her  meddling  with  my  medicine 
once.'  "     Here  is  a  direct  connection  with  all  the  previous 
delusions.     "  <  I  was  three  times  taken  violently  ill ;  my 
medicine  had  no  effect.'     Speaking  of  Mrs.  Geddes,  the  de- 
ceased said,  *  I  don't  mean  to  say  that  Miss  Davidson  did  it 
intentionally ;  but,  by  God,  she  caused  her  death.     She's  a 
d*-d  bitch ;  you  will  find  her  out  yet.'     This  was  what 
passed.' 

During  the  time  he  is  in  Scotland,  looking  at  the  evi- 
dence to  which  I  have  adverted  on  the  part  of  Miss  David- 
aon,  and  this  produced  on  the  part  of  the  executors,  there 
Is  no  doubt  whatever  that  he  did  believe  most  firmly  that 
the  death  of  his  sister  had  been  occasioned  by  Miss  David- 
Bon^  sometimes  intentionally,  sometimes  unintentionally; 
bat  she  was  the  cause  of  it,  and  she  had  also  administered 
poison  to  her  aunt,  and  had  three  or  four  times  made  at- 
tempts on  his  own  life  by  poison ;  and  he  had  taken  means 
to  prevent  it,  which  induced  her  to  have  recourse  to  other 
means.  There  can  be  no  doubt  that,  during  the  whole  of 
this  time,  the  delusion,  insane  as  it  was  at  Derby,  continued 
at  Culross,  and  during  the  whole  time  he  was  in  Scotland. 

Now,  against  this,  so  far  as  the  case  has  hitherto  gone, 
there  are  the  depositions  of  several  persons  of  the  family  of 
the  Cunninghams,  and  Mrs.  Young,  who  is  a  most  import* 
•nt  person,  from  the  evidence  she  gives  as  to  the  manner  in 
-which  the  deceased  conducted  himself.  From  the  evidence 
of  Mr.  C.  Cunningham,  Mr.  A.  Cunningham,  and  Mrs. 
Young,  the  deceased,  in  the  communications  he  had  with 
tibem,  does  not  seem  to  have  betrayed  any  of  these  delusions 
with  respect  to  poison  administered  to  him  by  Miss  David« 
aon*  He  conducted  himself  in  all  matters  of  business  with 
diem  in  a  most  rational  manner.  He  settles  an  account  of 
Ut  sister  with  the  executors,  under  the  will  of  her  husband ; 
be  pttj»  the  legacies ;  the  co-executor  appdnted  under  the 
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Aug.  4.  will  intrusts  the  management  to  him  ;  and  he  does  conduct 
^  TT  himself  in  a  most  rational  manner,  and  writes  letters  on  the 
Davidwn.  subject,  which  show  a  mind  perfectly  competent  it  thit 
time  to  the  transaction  of  business  of  that  descriptttOi 
Neither  Mr.  C.  Cunningham  nor  his  son  seems  to  bife 
supposed  that  he  was  actuated  by  anything  more  than  dis- 
like to  Miss  Davidson.  Mrs.  Young,  when  she  is  intenih 
gated>  says  she  neyer  believed  it  to  be  anything  more  thas 
a  general  dislike  he  had  taken  to  his  niece.  If  it  only 
amounted  to  dislike,  however  insufficient  the  grounds  voof^ 
be  to  justify  it,  the  Court  would  not  hold  that  it  was  n 
insane  dislike.  But  the  character  is  altogether  chan^ 
when  the  delusion  assumes  the  shape,  that  she  had  attempted 
to  destroy  her  aunt,  to  get  possession  of  the  property,  ind 
administered  poison  to  him.  Of  this  Mrs.  Young  seems  to 
have  had  no  conception,  nor  does  Mr.  C.  Cunningham  sees 
to  have  had  an  idea  of  it  till  after  the  20th  August,  wbes 
the  Scotch  deed  was  executed,  though  there  are  oertdB 
circumstances  connected  with  Miss  Davidson  that  wooid 
lead  to  the  supposition  that  she  had  communicated  warns 
thing  of  that  matter,  and  had  endeavoured  to  procve 
his  interference  to  remove  that  impressions—whether  ddi- 
sion  or  dislike — which  he  felt  towards  her,  but  which  he 
never  found  an  opportunity  of  doing. 

Mrs.  Young  is  interrogated  as  to  certain  ezpressioni  of 
pity  and  commiseration  which  she  had  used  with  respect  to 
the  situation  in  which  this  lady  was  unfortunately  placed; 
and  these  letters  are  exhibited  to  her,  and  she  is  asked  vith 
respect  to  the  term  ''  delusion"  she  made  use  of  in  then; 
and  she  says  she  did  not  conceive  that  the  deceased  mi 
labouring  under  any  delusion  whatever,  but  only  dislike; 
but  when  the  letters  are  exhibited^  then  there  is  no  douU 
she  did  use  the  term  ''delusion,"  in  alluding  to  the  stats  to 
which  Mr.  Ranken  was  reduced.  In  a  letter  fh>m  Mi* 
Cunningham,  on  the  4th  October,  he  states,  "  I  am  tndr 
sorry  to  say  that  he*'— -the  deceased— -*<  appears  to  me  to 
be  very  unwell,  and  still  to  labour  under  the  unfortunate 
delusion  which  has  taken  possession  of  him."  But  thektlir 
of  Mrs*  Johnston  Young  is  more  direct.     It  is  daled  tfce 
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2nd  October,  and  it  is  upon  the  9th  October  that  the  letter       Auo.  4. 

18   finally  written  under  which  the  separation  between  the  p~^ 

deceased  and  Miss  Davidson  takes  place*     She   expresses  Davidson. 
herself  in  these  words : — 

My  dear  Jenny, — I  cannot  tell  you  how  distressed  I  was  when 
I  got  your  letter  this  morning,  as  I  bad  not  heard  anything  about 
your  uncle  for  some  time.  I  was  in  great  hopes,  as  he  was  getting 
so  much  stronger,  the  unfortunate  delusion  he  had  been  labouring 
under  had  left  him.  It  is  a  most  severe  trial  for  you,  but  so  far 
from  regretting  your  aunt's  death,  you  ought  to  feel  thankful  she 
18  saved  the  pain  of  seeing  her  dear  kind  brother  in  this  melan- 
•  cboly  state  he  is  reduced  to. 

A  mere  dislike  taken  to  his  niece  could  hardly  have  jus- 
tified the  expression  **  unfortunate  delusion  ;*'  but  when  the 
word  ''  delusion'*  is  pointed  out  to  her,  she  says  she  must 
have  taken  it  from  the  letter  which  Miss  Davidson  addressed 
to  her*  But  does  it  prove  more  than  that  this  gentleman, 
in  the  communications  he  had  with  her,  and  perhaps  with 
Mr.  A.  Cunningham,  her  brother,  did  not  advert  to  this 
suspicion  and  delusion  ;  that  he  did  not  tell  them  that  his 
niece  poisoned  her  aunt,  and  that  she  attempted  to  poison 
him  ?  But,  looking  at  the  evidence,  can  it  be  doubted  that 
he  did  to  other  persons  express  himself  to  the  effect  I  have 
stated  ?  And  this  lady  is  made  the  medium  of  communi- 
cation between  the  deceased  and  Miss  Davidson,  he  on  the 
9th  October  stating  how  necessary  it  was  that  they  should 
separate. 

Then,  whatever  may  be  the  aptitude  of  the  deceased  for 
boshiessi  which  does  not  bring  to  view  the  conduct  of  Miss 
Davidson  with  respect  to  himself  and  his  sister,  it  amounts 
simply  to  this :  if  the  competency  to  transact  business,  and 
^the  absence  of  delusion  connected  with  it^  are  to  supersede 
everything  that  arises  from  communication  with  other  per« 
sonsy  there  can  be  no  such  thing  as  monomania*  It  is  only 
necessary  to  show  that  a  person  was  competent  to  transact 
business,  and,  however  insane  the  delusion  may  have  been 
with  respect  to  other  persons  and  things,  it  is  impossible 
but  that  his  acts  must  have  effect.  Here  the  act  flows 
from  the  delusion ;  it  is  the  act  of  a  person  kbour- 
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A 00.  4.       ing  under  insane  delusioHp  and  which  actuated  him  at  the 

p'~ir        Tery  moment  he  performed  the  act  now  sought  toheestiF 

Davidtoii     blished.     I  say,  both  ivith  respect  to  the  codicil  at  Derlij 

and  the  Scotch  deed,  the  deceased  was  labouring  unda 

The  second  insane   delusion.      Under   these   circumstancesy    I  am  of 

codicil  invalid,  opinjop^  therefore,  that  the  deceased  was  labouring  under 

unsoundness  of  mind  at  the  time  of  the  execution  of  the 

two  codicils. 

What  takes  place  afler  this  ?  In  December  this  gentle- 
man returns  to  London  and  takes  up  his  residence  at  Flu- 
bury  Circus,  in  a  house,  the  lease  of  which  was  nearly 
expired,  and  with  respect  to  which  he  corresponded  with* 
Miss  Davidson,  in  that  and  in  other  respects,  as  if  no  quairel 
was  subsisting  between  them.  Upon  his  arrival  in  London, 
he  is  visited  by  very  many  of  his  old  friends ;  a  gr^t  nunj 
of  them  do  not  consider  that  he  was  labourin  j^  under  ddo- 
sion  at  all — he  does  not  allude  to  it  in  any  con versation  vith 
them  ;  but  there  are  many  others  in  whose  presence  he  doei 
refer  to  the  subject,  and  who  depose  to  the  continuance  of 
these  delusions  during  the  whole  time  between  his  retnrato 
London  and  his  death. 

The  codicil  of  the  24th  of  March  is  executed  from  iii: 
structions  given  by  the  deceased  to  Mr.  Hale,  a  respectable 
solicitor,  in  the  presence  of  Mr.  Hale  and  his  two  clerks.  It 
disposed  of  real  estate,  to  which  the  Wills  Act  does  not 
extend,  and  three  witnesses  were  considered  to  be  necei- 
sary.  The  purport  of  that  codicil  is  to  give  some  additioml 
legacies,  and  to  confirm  and  republish,  as  it  does  in  exproi 
terms,  the  codicil  executed  at  Derby,  and  the  Scotch  deed' 
of  the  29th  of  August  Therefore,  if  this  was  executed  ati 
time  when  he  had  recovered  soundness  of  mind,  and  his 
former  state  and  condition  were  completely  restored,  and 
these  delusions  eradicated,  then  the  three  codicils  would  be 
entitled  to  the  probate  of  the  Court. 

Now  there  is  no  doubt,  from  the  manner  in  which  be 
gave  his  instructions  to  Mr.  Hale,  that  Mr.  Hale  believed 
him  to  be  perfectly  capable.  He  does  not  refer  to  the  dda« 
sion,  though  he  does  point  to  his  forehead^  and  insinoalei 
they  had  attempted  to  make  hira  out  to  bemad  ;  but  thitof 
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course  would  impress  but  lightly  any  notion  of  insanity       Auo.  4'. 
upon  the  mind  of  Mr.  Hale,  who  replies,  "Well,  if  you      p~^y 
were  so,  it  is  clear  you  are  not  so  now."      I  have  no  doubt     Davidson. 
that,  in  giving  instructions  to  Mr.  Hale,  he  did  conduct 
himself  in  a  rational  manner.      The  transaction  takes  a 
considerable  time ;  he  sees  him  several  days,  in  February 
and  March,  previous  to  the  time  at  which  the  execution 
takes  place.     Mr.  Hale  was  not  aware  of  these  delusions ; 
bat  let  us  see  what  is  the  evidence  of  other  persons  who 
were  in  the  habit  of  visiting  the  deceased  after  his  return 
fVom  Scotland,  and  whether  he  was  free  from  the  delusions 
he  had  previously  entertained. 

Miss  Arnott  saw  hira  immediately  after  his  return.     She 
only  once  heard  him  speak  against  Miss  Davidson.    He  told 
her  that  Mrs.  and  Miss  Young  were  going  to  live  with  him; 
that  Miss  Davidson  had  attempted  his  life ;  that  she  had 
given  him  something  which  had  made  him  ill,  and  that  he 
had  been  very  ill  in  consequence.     She  says,  **  He  inti- 
mated distinctly  that  she  had  done  so  purposely  to  kill  him, 
and  on  my  saying  to  him,  'Impossible;  you  must  have 
Ikncied  it ;'  <  No,'  he  said^  <  he  had  not,  for  that  she  had  tried 
it  a  second  time.' "     He  refers  to  the  making  of  the  codicil  at 
Derby,  and  she  says,  *'  He  intimated  that  it  was  owing  to  Miss 
Davidson  he  had  made  this  will.     I  tried  to  persuade  him 
that  he  was  labouring  under  delusion  ;"  and  she  considers 
that  Mr.  Ranken,  so  far  as  related  to  Miss  Davidson,  was 
*  insane.    She  also  refers  to  what  he  told  her,  that  the  pro- 
perty was  to  go  back  to  the  Geddes  family.     There  is  evi* 
dence  to  show  that  there  had  been  some  conversation  with  the 
sister  upon  it  previously  to  their  leaving  London^  and  Miss 
Davidson  had  been  aware  there  was  an  intention  to  alter  the 
-will ;  but  a  mere  intention  to  alter  it  in  favour  of  parties  to 
_  .  whom  he  gives  that  property  will  not  make  it  a  valid  will 
when  it  affects  other  parts  of  the  property,  whatever  might 
t     be  the  effect  supposing  it  confined  to  that  part. 
^         Then  there  is  Mr.  Melville,  who  saw  him  after  his  return 
%    to  London,  and  who,  having  heard  of  some  conduct  of  the 
1^    dtceasedj  avoided  all  opportunity  of  communication  with 
Imid  in  private ;  but  on  one  occasion,  he  says,  not  very  long" 

VOL.  VI.  3  u 
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Aua.  i.       before  his  death,  "  he  called  upon  me,  and  insisted  upon  m; 

P  ~7~  coming  and  dining  with  him.  He  said  *  Davidson/  that  is, 
Davidson,  Miss  Davidson's  half-brother,  who  then  lived  with  him, 
*  was  going  to  dine  out,  and  that  we  should  be  alone.'  He 
said  he  wanted  to  have  some. private  conversation  with  me. 
I  was  afraid  of  what  was  coming,  but  I  could  not  refuse  to 
go,  and  so  I  went,  and  dined  with  him.  After  dinner,  be 
went  and  fetched  a  large  bundle  of  letters,  which  tamed 
out  to  be  a  correspondence  that  had  passed  between  bin 
ami  Miss  Davidson.  He  read  it  all  to  me  almost.  I  forget 
what  it  was  about,  but  I  know  it  related^  amongst  otbet 
things,  to  the  furniture  at  Culross,  and  such  as  that.  In  ibe 
course  of  the  reading  the  letters,  he  kept  making  remirb 
about  Miss  Davidson,  such  as  that  he  could  not  live  with  her; 
that  he  must  look  out  for  some  one  else  to  live  with  him,  fer 
that  it  was  impossible  Miss  Davidson  andhecoald  livetpg^ 
then  and  all  such  as  that,  and  at  last  he  happened  to  mj 
that  it  could  not  be  safe  for  him  to  live  with  her,  upon  wbid 
I  could  not  help  sajring,  *  Not  safe  for  you  to  live  with  Mis 
Davidson,  with  whom  you  have  always  lived  so  happfly? 
It's  impossible.  Sir/  On  my  saying  that,  he  exclaimed*  is 
a  violent,  excited  way,  '  Impossible,  Sir  !  You  may  as  wel 
say  that  is  was  impossible  that  John  Tawell  committed  ikk 
Salt  Hill  murder.'  **  Can  anything  show  more  plainly tbfc 
continuance,  not  of  dislike,  but  insane  delusion,  onsouiid- 
ness  oC  mind?  I  say  here  is  proof  of  delusion  fromtk 
evidence  of  this  gentleman,  and  about  the  period  of  time  ft 
which  the  codicil  was  executed.  It  is  not  sufficient  to  mj 
there  is  no  allusion,  no  reference  to  it,  at  the  time  the  ctA 
cil  was  in  execution,  because  it  is  quite  clear  that  the  difr* 
ease,  though  not  manifested,  still  existed,  and  only  requiral 
to  be  called  forth  by  subjects  leading  to  it. 

The  evidence  of  Mr.  J.  R.  Davidson,  though  he  is  tbe 
half-brother  of  Miss  Davidson,  and  may  be  supposed  likdj 
to  partake  of  some  portion  of  the  property,  if  tbe  will  ii 
established,  is  entitled  to  be  considered  and  have  all  proper 
weight  given  to  it  which  the  character  of  that  gentlemSD 
deserves.  He  was  most  intimate  with  the  deceased  ;  after 
his  return  to  London,  he  says,  he  saw  him  several  tidNS. 
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He  has  no  doubt  the  deceased  was  labouring  under  delusion. 
He  states  the  circumstances  from  which  he  infers  that  the 
deceased  was  of  unsound  mind.     <*  He  told  me  that  he  and 
Mrs.  Geddes,  finding  that  they  were  growing  in  years,  had 
thought  it  prudent  that  he  should  make  his  will,  and  they 
had  talked  the  matter  over ;  that  afterwards  he  had  gone 
clown  to  some  place  in  the  country  to  be  quiet,  and  that  he 
had  there  drawn  out  a  will,  and  on  his  return  to  town  had 
submitted  it  to  Mrs.  Geddes;  but,  unfortunately, — so  he  went 
on  to  say, — he  had  communicated  the  contents  to  Janet, — 
meaning  my  sister.     He  said  that  she,  finding  by  the  will 
she  was  to  be  heiress  of  a  large  fortune, — he  said  it  would 
be  somewhere  about  £40,000, — could  not  wait  for  it,  and 
that,  in  consequence,  she  had  taken  steps  to  get  rid  of  him 
wad  his  sister.    He  said  that,  with  that  object,  she  had  given 
his  sister  something  to  make  away  with  her,  and  on  my 
laughing  and  expressing  my  wonder  that  he  could  talk  so, 
he  went  on  to  say  that  she  had  not  only  done  that,  but  that 
she  had  given  him  some  also ;  that  he  had  been  made  very 
ill  by  it,  but  that,  owing  to  his  good  constitution,  he  had 
^ot  better  of  it.     I  remarked  to  him,  that  it  was  no  wonder 
he  should  have  been  ill,  for  his  anxiety  on  account  of  Mrs. 
Geddes's  death  was  sufficient  cause  for  that.     He  said  that 
•thftt  was  a  very  ingenious  excuse,  but  that  the  illness  he 
had  then  had  had  not  been  his  complaint  at  all.    He  said 
that  he  knew  his  own  complaints,  and  that  that  was  quite  of 
B  different  kind.     He  said  it  was  something  there,  pointing 
io  his  forehead.    He  said  that,  finding  what  Janet  had  done, 
Jie  had  immediately  altered  his  will  at  Derby.     He  said  that 
afterwards  he  had  gone  down  to  Edinburgh,  and  that  there 
(Main  Janet  had  given  him  something  which  had  caused 
him  to  suffer  violently.     He  said  that,  in  reference  to  that 
illness,   the  doctors  had   said  that,  if  he  had  not   had  a 
oood  constitution,  it  would  have  ended  in  coma.     He  said 
^at  he  had  at  that  time  taken  care  to  have  his  will,  as 
altered,  made  good  according  to  the  Scotch  forms,  in  order 
,to  make  sure  that  Janet  should  not  get  the  property.     1 
Jaoghed  at  tlie  idea  of  his  having  these  thoughts  about  my 
sisCery  but  he  said  that  that  was  not  all,  for  that,  at  Culross, 


Aug.  4^ 

Fowlia  V. 
Davidson. 


^ 
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Aug.  4^       she  had  again  tried  it ;  but  that  time  he  had*  be  uii,  fioi- 
p~T~'        tunately  taken  some  pilU  the  night  before:*'  the  drcniBr 

Dapidfon.  Stance  alluded  to  in  a  letter  addressed  to  Mr.  HutchiMOD, 
in  which  it  is  stated  that  Mr  Scott  had  fortunately  arrtngcd 
that  he  should  take  some  pills.  ^<  He  told  me  that  be 
thought  it  his  duty  to  mention  these  things  to  roe,  but  tbM 
I  was  not  to  understand  that  he  and  Janet  were  other  tbao 
on  most  excellent  terms."  He  aays  he  has  do  doubt  the 
deceased  was  of  unsound  mind,  or  be  would  not  have  akend 
his  will ;  that  these  were  insane  delusions,  and  on  bis  ictun 
from  Scotland,  he  thought  he  was  altered*  and  had  becone 
changed  in  many  respects.  I  am  clearly  of  opinion  tba^  tf 
the  time  when  he  executed  the  codicil  at  Derby,  the  deed  at' 

The  third  co-  Edinburgh,  and  this  codicil  in  London,  on  the  S4th  Manbi 
iiiva  1  .  ^1^.^  same  delusion  wns  in  existence  in  his  mind,  being  tint 
disorder  which  is  described  in  the  judgment  of  the  noUe 
and  learned  Lord,  in  Waring  y.Waringt  as  monomania, whca 
the  disease,  though  not  apparent,  is  still  lurking,  and  ii 
called  out  when  reference  is  made  to  the  peculiar  circiui' 
stances  with  which  it  is  connected. 

There  are  questions  addressed  to  the  witnesses^  as  to 
whether  they  think  it  probable  be  would  have  adhered  to 
the  disposition  afler  the  death  of  his  sister ;  and  whether  it 
is  probable  he  would  have  made  an  alteration  with  respect 
to  the  View  forth  property.  Some  say  he  would  have  sd* 
hered  to  tlic  will,  and  some  think  he  would  not;  but  thiiii 
merely  opinion.  But  there  is  some  reference  made  to-thi 
probability  of  a  change  in  that  part  of  the  will  which  relatoi 
to  Viewfortl?.  I  think  there  is  evidence  to  show  that  thai 
had  been  communications  between  the  deceased  and  lai 
sister  previously  to  his  leaving  London,,  and  Miss  Davidaw 
was  aware  of  the  arrangement,  not  as  to  what  was  aotoiUf 
to  be  done^  but  that  some  part  should  go  to  the  Geddn 
family.  It  certainly  seems  somewhat  strange  that  the  |isr« 
ties  selected  fur  the  property  should  be  persons  with  wbooi 
the  deceased  was  totally  unacquainted ;  for  Mrs.  Hardie, 
the  mother,  says  she  never  saw  the  deceased,  and  certainlj 
the  ciiildren  never  did ;  and  there  are  persons  not  selected, 
of  whoiie  family  the  late  enunent  surgeon,  Mr.  Listoib  wif 
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a  member,  ifho«reinueh  nearer  relations  than  the  Hardies  Aug.  4. 
were.  But  still  that  woald  not  have  induced  the  Court  to 
suppose  that  this  was  an  arrangement  made  under  a  delu- 
81^.  It  was  not  unnatural  that  he  should,  after  giving  his 
niece  a  Jffe-interest,  have  bestowed  a  portion,  at  least,—- 
whether  or  not  as  miich  as  passes  under  the  will, — to  that 
family ;  but  that  will  not  get  rid  of  other  parts  of  the  trans- 
actiov),  and  they  cannot  be  separated  from  each  other*  Can 
I  tey  that  the  disposition  of  the  property  at  Culross  in 
favour  of  the  Hardies  Is  the  disposition  of  a  sound  mind, 
when  I  find  the  mind  was  unsound  with  respect  to  Miss 
Davidson,  whose  interests  are  affected  by  the  codicils,  made 
cny  the  ground  he  assigns,  namely,  of  this  lady  having  mur- 
dei*M  hisr  annt  by  poison,  and  having  two  or  three  times 
attempted  his  own  life  ? 

I  am  of  opinion,  upon  the  whole  case,  looking  at  the 
principles  by  which  the  Court  is  to  be,  and  has  always  been, 
governed,  sanctioned  by  the  recent  decision  of  the  Judicial 
Committee,  that  this  is  the  will  of  a  person  labouring  under 
insane  delusion ;  that  he  was  incapable  of  struggling 
■gainst  the  efiect  of  that  delusion ;  though  he  admitted  in 
conversation  he  had  no  proof  of  what  he  asserted,  yet  he 
was  satisfied  it  was  so.  However  capable  he  may  have  been 
of  transacting  business  of  importance  totally  unconnected 
with'  the*  subject"  of  his  sister's  death  and  attempts  on  his 
DwH  1i(V,  I  cannot  pronounce  that  this  gentleman  was,  at  the 
dtiHf  'the  codicils  were  executed,  of  sound  and  disposing 
oiitid^'  tnemory^  and  understanding';  consequently,  I  must 
prMoitoce  vgmrl^t  tbcvalidity  of  the  codicils,  confirm  the  J!J|IJJJ|]**^^ 
prtftete  of  the  win  which  has  been  already  granted,  and 
decree  prdbate  of  that  instrument  to  Miss  DaTidson,  whil 
ia  traknedexecutrixiti  it.  I  am  perfectly  satisfied  that  this 
g^tkmah  was,  so  far  as  she  is  concerned,  at  the  time  the 

Bodleils  irere  executed,  of  unsound  mind, 

rii-'ii  y/    .'  -.         -    )  .   • 

Proctors;— Fp4r,  fur  the  executora;  Glennie,  for  Miss  Davidson. 

.  II..-  '■'-••"••''•      ■        ■    ■ 

y ''  i.«.*  I  ,  .         ......  , 
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Aug.  i.  Saunders  v.  Saunders.— Cat»e«— This  was  a  oaoae  if 

Where  the  Propounding  the  will  of  Mrs,  Mary  Walwyn,  widow,  whs 
duplicate  of  a  died  18th  January,  1846^  promoted  by  Samuel  Sanndenf 
by"a  tesutrix  ^^^^^  ^^  ^®  deceased,  one  of  the  execfttors  named  therao^ 
in  1845»  re-  against  Hugh  Saunders,  the  deceased's  father.  The  AH^ 
^!^ion  ^8  ^^^°"  pleaded  the  facium  of  the  will  on  the  22nd  April; 
not  forthcom-  1845 ;  and  on  behalf  of  Mr.  Hugh  Saunders,  an  Allcgatka 

ingatberdeath,  pjg^^g^  that  the  deceased,  on  the  day  she  executed^ 

nine  months  af- '  i      *  *  /. 

ter :  —  Held,  paper,  executed  a  duplicate  thereof,  which  she  afterwvdi 

^^^  i^^  ¥J^'  destroyed,  with  the  intention  of  revokinir  it,  no  such  dupl>^ 
sumption  of  law  o     '  r— 

arising  from  its  cate  being  found  in  her  possession  after  her  death.  A 
non-appear-  second  Allegation  on  the  part  o£  the  executor  pleaded  tkl, 
butted  by  the  when  the  deceased  had  executed  the  will,  she  retained  onesf 
*^"]r*i?*^**''  the  duplicates  in  her  possession,  and  left  the  other,  for  uk 
mitted  to  pro^  custody,  with  Mr.  R.  Pridmore,  the  drawer  of  the  will,«]lk 
bate.  whom  she  afterwards  also  deposited  a  P<^cy  of  Insoi 

effected  on  her  life  for  £1,800 ;  that,  on  several 
subsequent  to  the  execution  of  the  will  (particularly  ia  De- 
cember, 1845),  she  declared  that  Mr.  Pridmore  had  nadr 
her  will,  and  also  referred  to  the  contents,  and  €xpixawd?it 
Mr.  Pridmore,  in  December,  1845,  her  entire  approbttM 
of  the  will  prepared  by  him ;  tliat,  about  three  weeks  be* 
fore  her  death,  the  deceased,  being  then  very  unwell,  went 
to  stay  with  her  sister,  at  the  house  of  her  father,  Hogl 
Saunders  (party  in  the  cause),  and  there  died ;  that  hut 
writing-desk,  in  which  she  usually  kept  her  papers  of  BV^ 
ment  and  concern,  was,  at  the  time  of  her  death,  and*&r 
two  days  after,  accessible  to  Hugh  Saunders  and  tbe.ollflr 
inmates  of  the  house  ;  that  the  keys  of  the  deceased  (■i* 
eluding  the  key  of  the  desk)  were  taken  possession  ef  fay 
her  sister,  Eliza  Saunders,  immediately  on  the  decetaed'i 
death,  and,  within  half  an  hour  afterwards,  delivered'by 
her  to  Hugh  Saunders,  who  retained  the  same  for  two  it 
three  days  ;  that  the  deceased  always  manifested  the  grci^ 
est  love  and  affection  for  her  brother,  Samuel  SaundeSi 
and,  shortly  before  her  death,  she  frequently  expressed  her 
disapprobation  of  her  father's  character  and  conduct,  and 
declared  that  he  should  in  no  way  have  the  management  or 
control  of  her  affairs.     A  second  Allegation  on  behalf  of 
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Mr.  Hugh  Saunders  pleaded  a  declaration  of  the  deceased,      Aug.  4» 

ui  December,  1845,  that  she  had  not  made  up  her  mind  re-    Saunders  v 

^peeling  her  will ;  that,  from  the  death  of  the  deceased,  on     Sounders. 

the  i8th  January,  1846,  until  the  day  of  her  funeral,  on  the 

86d],  the  contents  of  the  writing-desk  were  never  accessible 

to  Mr.  Hugh  Saunders,  or  to  any  other  inmates  of  the  house, 

save  Eliza  Saunders,  who,  immediately  upon  the  deceased's 

death,  took,  and  thenceforward  kept,  the  key  of  the  desk ; 

and  it  counterpleads  other  averments  respecting  access  to 

the  desk ;  It  pleads  that,  from  about   May,  1845,  the  de- 

iteaaed  and  her  brother  Samuel  had  frequent  quarrels,  and 

m  December,  1845,  she  complained  much  of  his  conduct 

and  that  of  his  wife,  declared  she  could  not  meet  them,  and 

ill  her  last  illness  gave  positive  directions  that  her  brother 

Aoald  not  be  allowed  to  see  her ;  and  it  pleaded  that  she 

often  expressed  the' greatest  love  and  afiection  for  her  father, 

«nd  continued  to  do  so  throughout  her  last  illness. 

•  -^The  case  was  argued  by  Addams,  Dr.,  for  the  executor,  Feb.  25. 

who  cited  Welch  y,  Phillips;*  and  Harding  and  Bat(ford, 

S>r8.,  for  Hugh  Saunders,  who  cited  Richards  v.  Mumford,\ 

€U9im  V.  Fraser^X  LilUe  v.  LUlie,^  and  Wargent  v.  Hollings.\\ 

-.,.1  .  . 

iM-SiR  H.  Jbnnbr  Fust.— ^ The  deceased,  Mrs.  Mary  Wal«  Aug.  4. 

ifcg^n,  left  a  father,  five  brothers,  and  one  sister.     The  will    ""*®*'"'"' 

|Miopounded^  which  beers  date  on  the  22nd  April,  1845,  was 

executed  in  duplicate  ;  one  part  remained  in  the  possession 

of  the  deceased,  the  other  in  that  of  Mr.  Pridmore,  by  whom 

it 'had  been  drawn^  and  who  is  one  of  the  attesting  witnesses. 

That  pert  which  remained  in  the  deceased's  possession  was 

vbt  forthcoming  at  the  time  of  her  death,  and  the  question 

ii^  whether  this  paper  was  destroyed  by  the  deceased  animo 

ttineeilandit  or  was  inadvertently  destroyed,  or  was  abstracted 

by  some  person,  other  than  the  deceased.     If  this  will  is  re« 

iri^ed,  the  effect  will  be  that  the  deceased  is  dead  intestate, 

jniil  all  the  property  will  go  to  her  father. 

I  .The  deceased's  husband  had  been  a  wine -merchant,  at 

'"      •   1  Moo.  P.  C.  C,290.  12  PhiU.  2a 

t  2  H»gg.  E.R.  266.  §  3  Hagg.  E.  R.  189. 

'•    Ml  ^'Hagg.  £.  R.  249. 


aeo  PREROGATIVE  COURT.  [Tini.T. 

Aug.  4.       Brighton.    In  1841  she  carried  on  the  business,  in  ptttner- 
SminderB  ▼.    ^^^P  ^^^^  Samuel  Saunders,  who  had  married  her  hmbnd'i 

Sauhden. '  sister.  It  seems  that,  shortly  after  her  husband's  deatli,  m 
1841^  this  lady  made  a  will,  which  remained,  uncancelled, 
at  the  time  of  her  death,  in  her  own  possessionj  and  ander 
which  her  father  took  a  life  interest.  That  paper  renudned 
unrevoked  until  Aprili  1845,  when  the  will  now  propoimdcd 
was  executed  by  her,  and  which  purports  to  revoke  it. 

The  question,  as  to  the  revocation  of  this  paper,  thereforfr 
is  one  of  law  and  one  of  fact,— of  law,  as  to  the  presumptioo 
arising  from  the  non-production  of  the  will  after  the  death  of 
the  testatrix  ;  of  fact,  as  to  the  destruction  of  this  paper,  br 

The  rule  of  her  or  by  somebody  else.     The  paper  being  traced  to  tbe 
^^*  possession  of  the  deceased,  it  is  primd/acie  to  be  presand 

that  it  was  destroyed  by  her,  and  animo  cancellandL  Bit 
this,  like  all  other  presumptions,  may  be  rebutted  by  or- 
cumstances,  showing  it  was  more  probable  that  she  wouU 
adhere  to  the  disposition  contained  in  the  will  than  thatibc 
should  depart  from  it  and  destroy  the  will. 

A  great  number  of  cases  were  cited  in  argument  in  sup- 
port of  the  presumption  of  iaw,  that,  if  the  will  csn  be 
traced  into  the  possession  of  the  testatrix,  it  was  destroyed 
by  her.  That  rule  is  expressly  laid  down  by  Mr.  Banv 
Parke,  in  Welch  v.  Phillips^  in  which  the  judgment  of  thi» 
Court,  holding  that  the  will  was  not  revoked,  was  reversid. 
Circumstances      This  being  the  rule  of  law,  what  are  the  circurostances 

repelling   the    j^  ^j^jg  g^se  by  which,  as  it  is  contended,  the  presumptioo 
presumption.        «  i       ,  T  .  «...  •  » 

of  the  destruction  ammo  canccilandi  is  repelled  ?  It  is  ad- 
mitted that  the  onus  probandi  lies  on  the  party  who  pio- 
pounds  the  will.  The  first  circumstance  stated  is,  tbstdK 
will  was  prepared  with  great  care  and  deliberation^  and  tbf 
evidence  of  Mr.  Pridniore  is  referred  to  for  the  purpose«f 
establishing  that  fact.  Nothing  can  be  more  express  thiv 
the  account  given  by  him  as  to  the  instructions  for  the  in- 
strument, and  the  care  with  which  the  deceased  gave  thefl. 
and  which  is  confirmed  by  letters  from  her  to  him,  intb 
respect  to  the  preparation  of  the  will.  Secondly,  the  wffl 
was  executed  in  duplicate.  Thirdly,  the  deceased  adhexui 
to  tlie  will  to  a  late  period  of  life.     That  is  proved  by  Hr. 
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JPridmore  anc)  Mr.  Clarke,  so  far  as  declarations  of  the  de«       Adq.  i. 
^ased  and  conversations  with  her  go,    until  Decemberi    gfondavY. 
.^1844.    In  that  year  she  was  in  London,  and  accompanied     SoMmkn, 
|Mr.  Pridmore,  on  the  3rd  December,  to  Doctors*  Commons, 
^.fpr  the  purpose  of  reading  the  will  of  her  husband's  father, 
f  ^irhich  is  very  long  and  very  complicated ;  and  while  she 
j  epnfessed  her  inability  to  comprehend  the  dispositions  in 
that  paper,  she  expressed  herself  satisfied  that  her  will  was 
ao  simple  as  not  to  be  liable  to  dispute.     When  she  was 
adced  by  Mr.  Pridmore  whether  it  required  any  alteration, 
..  sh^.  answered,  that  it  would  do  very  well;  so  that,  up  to 

*  t^at  time,  there  is  no  doubt  she  adhered  to  the  dispositions 
],h  the  paper.     Fourthly,  it  is  stated  in  the  evidence  of  Miss 

'  Naomi  Saunders, — a  witness  produced  by  the  father,  who 
opposes  the  will, — that,  on  the  21st  December,  she  was  in 
communication  with  the  deceased,  who  pointed  to  a  packet, 

.  JMid  said,  <<  That  is  my  will."     The  wills  of  1841  and  1845 

'were  at  that  time  both  in  her  desk.     Miss  Saunders  rather 

suggested  the  propriety  of  destroying  the  former  will,  but 

the  deceased  answered,  she  did  not  know  what  she  might 

*  ao  yet.    It  is  stated  that,  nine  days  before  her  death,  she 
'^oesired  her  sister,  Miss  Eliza  Saunders,  if  anything  hap- 

j^eiied,  to  seiid  to  Mr.  Pridmore,  who  had  her  papers;  but 
'jt  turns  out  that  all  he  had  were  the  duplicate  of  the  will 
'  Irimd  a  Policy  of  Insurance,  deposited  as  collateral  security 

*  tHr  money  advanced. 

'"'^ '  It'  IS  hot  necessary  to  refer  to  the  evidence  of  the  witnesses  Evidaiice, 

-'iti  tad.    According  to  Mr.  Pridmore,  the  deceased  did,  with 

~xbe  utmost  care  and  deliberation,  give  instructions  for  the 

^^bMhition  of  the  will,  and  no  doubt  can  be  suggested  that 

'')ib^'dld,'wh^  in  Lbildon,  in  the  beginning  of  Decern!)^, 

''iteve  these  cxmv^ri^tions  with  Mr.  Pridmore  and  Mr.  Clarke. 

."^VMr.  Clarke  goes  farther,  and  states  that  she  pointed  to  the 

'    'hdbtitents  of  the  will,  declared  herself  satisfied  with  it,  and 

i   'Hhitt  was  no  mention  v^hatever  of  any  alteration   to  be 

4  «HIISiidle'2iVit  at  thai  tilne.     Miss  Naomi  Saunders  deposes  to 

^<  'Hbfe  iteme  effeet,  as  well  as  Miss  Eliza  Saunders,  a  witness 

'tlfto'  produced  on  behalf  of  Mr.  Hugh  Saunders.     Again,  on 
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Aua.  4.       the  Sunday  previous  to  her  death,  she  told  this  person  llist 
Saunden  ▼     disagreements  would  make  no  difference  to  fiaraueL 
Saunderg.         But  the  strongest  proof  of  adherence  to  the  wOl,  and  of 
the  improbability  of  its  destruction,  arises  from  the  oontenb 
of  the  will  itself.     By  the  will  of  1841,  her  gold  wateh  snd 
appendages*  plate,  jewels,  and  personal  ornaments,  together 
with  the  Crawford  coat-o^rms  and  the  Walwyn  seal,  were 
bequeathed  to  Mrs.  Samuel  Saunders ;  her  books  and  book- 
case to  Mr.  Gayford ;  her  pictures  to  her  brother,  Georfe 
Saunders  ;  the  household  furniture,  linen,  china,  glass,  wod 
wearing  apparel,  to  her  sister,  Eliaa  Saunders  ;  her  share  of 
the  good-will  of  the  business,  carried  on  in  co^partnenhip 
with  Samuel  Saunders,  was  given  to  him  ;  and  the  reddne 
is  then  given  to  her  brother,  James  Saunders,  as  tmstee,  to 
convert  it  into  money,  and,  after  paying  her  debts,  to  infol  ■ 
it  in  public  or  real  securities,  and  to  pay  the  dividends  mI 
interest  arising  from  it  to  her  father  for  life ;  and  after  hii 
death  she  gives  £25  to  each  of  the  children  of-  her  bratbff 
William,  and  then  the  residue  is  to  be  divided  between  ha 
brothers,  James,    Hugh,   Henry,  and  George  Saonderr; 
James  Saunders  is  empowered  by  that  paper  to  settle  sD 
partnership  accounts  and  compromise  debts,  and  he  is  ap- 
pointed sole  executor.    This  will  is  attested  by  Mr.  Kcmutti 
a  solicitor,  and  by  Miss  Naomi  Saunders. 

But  the  will  of  1845  is  of  very  different  effect,  and  tboe 
is  no  doubt  respecting  the  capacity  of  the  deceased  to  make 
a  will.     By  this  paper  she  provides  that  all  debts  and  fone- 
ral  expenses  shall  be  paid.  Then  there  is  that  which  appesn 
most  important, — namely,  a  reference  to  her  husband's  wiBi 
and  she  recites  that  she  had  been  directed  to  effect  an  In8ll^ 
ance  on  her  life,  the  proceeds  of  which  were  to  be  applied 
to  certain  purposes  connected  with  his  will.  That  Insarsncei 
she  states,  has  been  effected ;  and  she  goes  on  to  say,  ^  And 
whereas,  upon  the  statement  of  accounts,  I  consider  thsl 
under  and  by  virtue  of  the  said  recited  will  there  is  die 
from  me  to  the  legatees  therein  named,  applicable  to  the 
purposes  therein  mentioned,  a  sum  of  money  amounting  to 
between  £600  and  £700 ;  but  in  order  that  it  may  be  seen 
that  I  am  desirous  of  carrying  out  the  wishea  of  my  ssid 
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husband,  and  for  the  purpose  of  preventing  any  disputes  Auo.  4. 
between  the  several  parties  entitled  under  the  said  will  of  g^g^^^^  v. 
tny  said  husband  deceased,  I  do  give  and  bequeath  unto  my  Saunden. 
Cfxecntors  hereinafter  named  the  sum  of  £1,000,  to  be  ap- 
ipUed  by  them  upon  the  same  trusts,  and  to  the  same  ends, 
intents,  and  purposes,  and  in  like  manner,  as  is  mentioned 
bjT  the  said  will."  Here  is  an  arrangement  made  with  care 
and  caution,  with  reference  to  the  direction  in  her  husband's 
will.  She  then  gives  her  brother  Samuel  her  share  in  the 
business,  as  she  had  done  before,  but  she  does  not  give  him 
tiie  debts  due  to  the  firm ;  they  are  to  form  part  of  the 
residue.  She  gives  to  her  sister  Eliza  all  her  furniture, 
plate,  linen,  china,  pictures,  and  trinkets  of  every  kind, 
except  the  watch  and  chain,  which  are  given  to  her  brother 
Samners  wife,  as  before,  and  the  books  to  Mr.  Gayford,  as 
before.  She  gives  to  her  brother  George  all  the  debtto  due 
ftom  him  to  her,  and  directs  that  all  the  securities  shall  be 
givea  to  him.  Then  she  directs  the  rteidue  to  be  divided 
between  her  brothers,  share  and  share  alike,  and  afppoint^ 
Samuel  and  James  executors ;  the  witnesses  to  the  will  beiog 
Cbarles  Sprake  and  Richard  Pridmore. 

ffXhis  will  seems  to  have  been  prepared  with  gre^t  care  and 
^veat  deliberation^  as  appears  by  the  letters  toMr^Pridmorei 
With  reference  to  the  directions  in  her  hu^>and^s  #ill;  as 
to-  the  mode  in  which  the  proceeds  of  the  Insurance  are  ta 
be  distributed  at  the  time  of  her  death,  to  prevent  all  dis- 
pfUtes,  she  directs  that  a  sum  beyond  that  which  she  con- 
mden  due  under  her  hosband^s  will  should  be  paid  Over  to 
dleporposes  of  thatwiU.  It  appears  to  me  that  this  dire(^ 
tion  36  «  strong  eircumitance  to  show  that  it  is  impeissible 
die  would  destroy  her  will,  in  order  that,  dying '  inteststtf, 
iHsr  fa^et  might  come  into  poissession  of  the  whole  <^f*the  «. 
prcqperty^  she  having,  first  given  him  a  life  intereM;  in^  It 
enly,  and  by  this  will  entirely  exduded  him  Ihmi  all  benefit 
wader  it.  There  can  be  no  doubt  that  it  was  her  iMention  bi 
IMS' to  exclude  her  fkther  fWmi  all  participation  of  bentefit 
idider  the*  will  of  that  ^ate;  Then  comes  the  dr^umstanee 
hMshich'i  have  already  alluded,  th^t,  ih  the  'bl^ntiing  ef 
Deeember,  she  expresses  her  saUsfkction  with  the  will,  snd 
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Aug.  4.  expresses  no  intention  to  alter  it.  She  state*  the  coiiimf 
SaMj^m^  of  it  to  Mr.  Clarke^  ind  declai*es  that  it  will  do  very  wilk 
SoMndtn,  She  returns  to  Brighton  on  the  4ih  December,  addrcsHi 
a  letter  to  Mr.  Clarke  on  the  dth,  and  tbera  renuna^bor 
death.  She  had  carried  on  basineaa  In  KingV  Road^  bii 
when  in  London  she  told  Mr.  Clarke  that  ahe  tamd  Stddl 
there,  and  she  wished  to  go  and  rei^deifitfa  bar  «iiicr,.«lio 
lived  with  her  father*  '  ' 

Miss  Naomi  Saanders  says,;  <*l  am  quite  ooliiriBwd  thi 
both  wills  were  in  existence  on  the  Slst  of  DeceiDber."  Oi 
the  25th  December  she  dines  with  ber  brother  Samiid,  sad 
returns  home.  Upon  the  28th  she  is  taken  ill ;  on  tbeSQik 
she  removes  to  her  father's  house  at  German  Place,  whos 
she  continued  to  reside  till  her  death,  on  the  ISth  Janasiy. 

Supposing  the  latter  will  revoked  atUmo  camedimtiit  tbt 
effect  will  be,  that  the  father  will  take  the  -whole  of  tbi 
property;  for  it  is  quite  clear  that  the  former  willy  under  tk 
existing  law,  cannot  be  revived  by  the  deatroGtion  of  the  » 
cond  will,  even  if  it  were  shown  that  it  ^ms  dio  intcntioB  tf 
the  deceased  that  it  should  be  so^  for  the  Will*  Act  dvteH 
that  no  will  once  revoked  shall  be  revived  except  by  the  i» 
execution  thereof,  or  by  a  codicil  executed  aeoordhig  la  th» 
provisions  of  the  Act,  to  give  it  effecti  and  theve  it  no  sack 
re-execution  of  the  will  by  the  deceased.  If  the  will  of 
1845  is  to  be  considered  revoked^  the  father  will  take  the 
whole  of  the  property,  and  the  provision  made  for  any  dii* 
pute  that  might  arise  between  her  representatives  and  the 
persons  interested  under  her  husband's  will  will  be  lit 
aside.  It  is  clear  that  it  was  not  her  intention  to  benefit  bv 
father ;  it  was  not  intended  that  he  should  have  any  fuiii 
the  property ;  but  if  the  will  is  set  aside,  not  only  will  he  hue 
the  whole  of  the  property,  generally  speaking,  bat  sooeeri 
to  her  share  of  the  goodwill  of  the  business,  and  that  part  of 
the  stock  which  was  the  property  of  the  deceased,  and  whidi 
by  the  will  of  1845  is  given  to  her  brother,  Samuel  Saun- 
ders, with  whom  she  was  carrying  on  this  business. 

Taking  all  these  circumstances  into  account,  together  witk 
the  declarations  to  Mr.  Pridmore  and  Mr.  Clarke,  the  ooo- 
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▼cvsatkm  with  Miss  Naomi  Saunders  on  the  21st  December,       Aua.  i. 
aiid'with  Miss  Eliza  Saunders  nine  days  before  her  deaths    Samtdm  t. 
a»  to  the  sending  to  Mr.  Pridmorey  who»  she  said,  had  all     Sawukn. 
the  papers  belonging  to  her,  it  appears  to  me  that  there 
BMiet  was  a  stronger  case  of  adherence  to  a  will  made  out 
tbab  the  present. 

or^Bttti«|»posed  to  this  there  is  evidence  to  support  the  pre- 
sumption that  the  will  had  been  destroyed  by  the  deceased, 
iartlie  first  place,  there  is  the  presumption,  in  favour  of  Mr. 
Hugh  Saunders,  arising  from  the  fact  that  the  will  has  not 
been  forthcoming.  There  is  no  evidence  of  its  having  been 
destroyed  by  any  other  person  than  the  deceased  herself. 
The  desk  in  which  it  was  deposited  remained  at  King's 
Boftdf  where  the  deceased  resided  for  a  week  after  she  re^ 
waoyed  to  O^man  Place.  It  was  placed  in  her  bedroom, 
vhere  it  remained  till  the  Monday  or  Tuesday  after  her 
4tath;  it  was  then  taken  down  stairs  and  placed  in  a  cup« 
board,  the  key  of  which  was  kept  by  Miss  Eliza  Saunders. 
(Chere  it  remained  till  after  the  funeral,  on  the  Monday  fol- 
Jawing.  The  deceased's  keys,  with  which  Ivas  the  key  be- 
•loDging  to  the  desk,  were,  upon  the  Sunday,  shortly  after 
the  sister's  death,  delivered  to  the  possession  of  the  father, 
and  in  his  custody  they  remained  till  the  Monday  or  Tues- 
day, when  the  box  was  deposited  in  this  cupboard,  and  there 
they  remained,  under  the  care  and  custody  of  Miss  Eliza 
JBeunders.  It  is  quite  dear  that,  after  the  desk  was  placed 
there,  no  other  person  could  have  access  to  it  than  Miss 
JEUiza  Saunders.  Upon  the  Monday  following,  inquiry  was 
«eade  as  to  the  existing  will,  and  Miss  Eliza  Saunders  men- 
tions to  the  essembled  family  what  the  deceased  had  said 
jMUDt  days  preceding,  about  sending  to  Mr.  Pridmore.  Two 
lef  the  brothers  call  on  that  gentleman,  and  they  receive  the 
iPolscy  of  Insurance  deposited  with  him,  and  the  duplicate 
iliCilie.will.  A  knowledge  of  the  Policy  of  Insurance  is 
^eommunicated,  but  the  duplicate  does  not  seem  to  be  known 
to  them  till  after  the  funeral,  which  took  place  on  the  Mon- 
iday.     On  that  day,  after  the  funeral,  a  search,  more  or  less 

•mAde  in  the  desk,  principally  by  Mr.  James 


M 
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Aug.  4*.       Saunders,  one  of  the  executors.      The  will  of  1841  wa 

Sa^iiZit  Y    ^^""^  ^^^'*®»  ^"*  °°^  ^®  ^^^^  ^  1845.     The  desk  wu  Hm 

SaunJcrt.      removed  to  Mr.  James  Saunders's  house,  where  it  renamiiK 

the  present  day,  and  where  no  persons  have  had  access  to  il; 

except,  it  may  have  been,  Mr.  James  Saunders  and  Ik 

wife. 

Now  there  is  nothing  in  the  evidence  which  will  eotide 
the  Court  to  form,  or  justify  it  in  forming,  a  particolsr  opi- 
nion as  to  whom  the  will  could  be  destroyed  by  except  tbe 
deceased  herself,  and  the  Court  would  be  very  anwiUingt  ii 
a  family  dispute,  to  enter  into  any  conjecture  upon  tiai 
point.  There  is  some  evidence  to  show  that  disputes  hi 
arisen  between  her  and  her  brother  Samuel ;  that  sheea» 
plained  of  his  ill-treatment,  and  said  he  had  driven  lar 
from  home.  But  it  appears  that  this  lady  was  not  at  all  tiMi 
in  a  condition  very  much  to  reflect  on  what  was  said,  td 
she  had  been  on  some  occasions  in  that  state  whidi  gave  ris 
to  these  quarrels.  Much  reliance  is  not  to  be  placed  oo  ndh 
declarations  as  these.  It  is  proved  by  one  of  the  witneao^ 
— by  no  means  an  immaterial  witness  for  Samuel, — ^thstdb 
was  extremely  partial  to  Samuel,  that  she  brought  pKNili 
for  his  children  from  London,  dined  with  him  on  ChriilMi 
day,  and  that  arrangements  had  been  made  that  she  shosU 
go  to  her  sister's  house  for  the  sake  of  society,  finding  kii 
dull  w  here  she  was.  I  think  no  probability  is  lud  thst  ibe 
sliould  on  this  ground  have  destroyed  a  will  so  carefullf 
considered,  not  only  as  to  the  disposition  of  her  own  pro- 
perty, but  the  disposition  in  her  husband's  will ;  and  k  ii 
proved  beyond  all  doubt  by  the  evidence  of  Mr.  Clarke fsl 
Mr.  Pridmore,  that  they  never  heard  her  complain  of  Si- 
muel's  conduct  towards  her ;  in  fact,  he  had  been  a  oMrt 
kind  brother  towards  her,  and  the  business  without  him  coiU 
not  have  been  carried  on  so  successfully  aa  it  was. 

Putting  all  these  circumstances  together,  there  is  a  stnif 
adherence  to  the  paper  shown,  beyond  all  doubt,  to  a  vmf 
late  period.  I  do  not  mean  to  say  that  there  is  any  evidence 
on  which  the  Court  can  come  to  the  conclusion,  or  Uki 
upon  itself  to  conjecture,  that  either  Mr.  Hugh  Saundenor 
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Mr.  James    Saunders   has  destroyed  the  will.     I  am  not       Aug.  4. 
driven  to  the  necessity  of  saying  that  it  was  destroyed  •by     «   ~~7Z 
Ml  J' person  but  the  deceased  herself,  because,  looking  at  the     Sawnders, 
habits  in  which  she  was  accustomed  to  indulge,  she  may 
have  destroyed  the  will  not  intentionally,  but  inadvertently, 
fcM'  the  former  will.    Therefore^  I  am  of  opinion,  looking  at 
all  the  circumstances  of  the  case,  without  entering  minutely 
iflvlo  the  question  as  to  the  conduct  of  certain  individuals  in 
this  family,  that  the  presumption  of  law  is  rebutted  ;  that     Presumption 
the  circumstances  are  not  so  strong  as  to  lead  me  to  be  ®^^*^  rebutted, 
morally  convinced  that  the  will  was  destroyed  by  the  de- 
eeased  animo  cancellandi.     That  is  necessary  to  be  made  out 
before  administration  can  be  granted  to  the  father,  by  which 
he  would  take  the  whole  of  the  property,  and  succeed  to  her 
share  of  the  business,  stock,  and  goodwill,  which  was  not 
her  intention,  so  far  as  I  can  jadge,  in  1845.     Being,  then, 
of  this  opinion,  I  do  not  think  it  necessary  td  go  minutely 
into  the  evidence  with  respect  to  the  circumstances  con- 
nected with  the  custody  of  the  paper,  or  the  possible  de- 
ftmction  of  it  by  another  than  the  deceased ;  but  I  shall 
pronounce  that  I  am  satisfied  that  the  presumption  of  law  is 
rebutted  by  the  strong  circumstances  connected  with  the 
csase.     Being  morally  convinced  that  the  will  was  not  de- 
stroyed ammo  cancellandi^  I  pronounce  for  it,  and  decree   Probate  of  the 
probate  of  the  will  propounded  to  Samuel  Saunders  and        decreed. 
Jmnes  Saunders,  the  executors. 

With  respect  to  the  costs,  there  are  circumstances  con-  Costs. 
nected  with  the  case,  which  incline  me  not  to  give  Mr.  Hugh 
Saonders  his  costs,  that  arose  out  of  a  conversation  between 
Mite  Eliza  Saunders  and  her  father,  when  she  gave  certain 
cMdence.  I  am  of  opinion  to  direct  the  costs  of  Samuel 
Saanders  to  be  paid  out  of  the  estate.  If  he  were  sole  exe- 
entor,  perhaps  there  would  be  no  necessity  for  doing  it ;  but 
fas  18  executor  with  James,  who  has  taken  part  the  other 


"*  I'roctors :  —  Swabty,   for    the    executor ;    Middleton,    for  Hugh 
flUnMers. 
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Auo.8. 

—  August  8. 

itt  Cav.  Daif, 

A  teiitmtor,  In  thb  G00D8  OP  Frbobrick  Cqablbb  BiaiB,  Eiitt 
b^'"%^ritT*  »BC.— Mo/wn,  €x*parte.— The  deceased,  a  commander  it 
the  eflfect  of 'a  the  Royal  Nary,  died  on  the  18th  May,  18M»  at  ShrifO- 
dCTi7!from8ui-  ***™'  Berks,  from  the  effects  of  an  accident  on  the  Qn$ 
leribing  bis  Western  Railway,  10th  May.  On  the  day  immediately  M- 
wiIU  desired  lowinir  the  accident,  the  deceased  was  informed  (under  tke 
who  prepared  advice  of  the  surgeon  m  attendance  upon  him)  that  his  nei* 
^•''^JJ.^®  "^8:"  rery  was  hopeless;  whereupon  the  deceased  gave  instriB- 
the  solicitor     tions  to  C.  C,  a  solicitor,  to  prepare  his  will,  whidi  be 


complied  by     immediately  did  from  the  verbal  directions  of  the 
writing  at  the  _,         .,,     •^  _  ,      ,  _        _  .    _. 

foot  or  end  of  ^"^  ^"1  v^  I'^ad  over  to  the  deceased,  who  approved  ori^ 

the  will,  **  This  but  beinff  unable  from  paralysis  (the  effect  of  the  hnm 
will  was   read  »  m        ^  if 

and  approved  ^®  ^^  received)  to  subscribe  the  will,  he  requested  C.  C 
by  C.  F.  B.  to  subscribe  it  for  him,  which  he  .did  by  writing  atthefdM 
presence  "*  of;"  ^' *"*^  of  the  will,  "This  will  was  read  and  approved  by 
&c. :  --  Held,  Captain  Charles  Frederick  Blair  by  C»  C,  in  the  pmflKe 
sufficient  ^sign-  ®^»"  **^  ^^^^  followed  the  signatures  of  «« J.  M.,  J.  H>,ai 

ing  within  the  C.  C."    The  personal  property  was  under  £200.    Noel^ 

Statute*  *     u  •  ^ 

cutor  being  named, 

MoTiox.  Bayjbrd,  Dr.,  moved  for  administration  with  will  snaorf 

to  the  widow,  submitting  that  there  bad  been  a  soffidtft 

signing  of  the  will  within  the  Statute. 

Dicaii.  Thb  Surrogate  (Sir  John  Dodsom)^ — I  am  indlBeel 

to  think  that  it  is  sufficient,  but  it  is  awkwardly  wsrddi 
Only  one  of  the  witnesses  (C.  C.)  has  made  an  affidavit;  if 
the  others  join  in  the  affidavit,  I  think  probate  may  psis> 

Bajifbrd,  Proctor. 


2nd  Cav,  Day.  SbFTBMBBR  5. 

A  will  burnt  In  THE  GooDs  OF  Ann  Lego,  widow,  dec— ^0^ 
pressU'^SiatTt  ^^'Parte.—The  deceased  died  Uth  February,  1848.  a  wi4»». 
was  of  no  use,  leaving  four  sons  (one  of  whom  has  since  deceased)  and  ts* 
pS^to^eTf  daughters,  her  effects  being  worth  only  about  £100.  Abort 
the     deceased  ten  days  before  her  death,  she  requested  her  eldest  daiigtor 
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to  write  her  will,  giving  her  the  probate  copy  of  her  late       Sbft.  5. 
husband's  will,  as  a  form.     She  dictated  the  necessary  alter-     j^    ^ 
ations^  dividing  her   little  property  equally  between  her 
two  daughters,  appointing  the  eldest  and  her  brother-«iB-  ^  ^^^  a  ti- 
-*lftw,  Mr.  John  Legg  (who  had  been  with  herself  named  an  tie,— ihe    sub- 
^^xetmtor  in  her  husband's  will),  the  executors.   8he  signed  ^j|]^  furnished 

this  paper  in  the  presence  of  her  daughter  alone^  but  the  from  tbe  united 
.      ^  J  I  1   J      J  1.        .        ^        •     ^i_  v^       recollections  of 

next  day  acknowledged  her  signature  in  the  presence  ot  two  ^j^^   drawer, 

witnesses.     After  the  funeral,  it  was  read  to  the  family,  so  subscribed  wit- 

*that  its  contents  were  perfectly  known.     In  consequence  of  ecutor*  admit- 
the  eldest  son  objecting  to  the  will,  and  threatening  an  ted  to  probate, 
opposition,  the  two  sisters  consented  to  divide  the  property 
equally  with  their  brothers,  and  the  deceased's  keys  were 
^ven  up  to  the  eldest  brother  for  that  purpose ;  but  finding 
€hat  the  mere  possession  of  the  keys  would  not  give  him  s«f- 

'  ficient  authority,  he  proposed  to  his  sister  to  destroy  the  will, 
'imd,  though  at  first  objecting,  she  was  at  length  persuaded 

'  by  her  brother  that  it  was  of  no  use,  as  she  had  consented 

*  to  divide  the  property  equally,  and  she  gave  hiito  the  will, 
'ir^hich  he  burnt.  Finding,  however,  that  he  could  not  sell 
the  lease  of  a  house  (part  of  the  property)  without  a  legal 

"^  tepfesentative  of  the  deceased  being  appointed,  he  was 
billing  that  a  probate  should  be  granted  of  the  substance  of 
the  will  to  the  executors  who  were  named  therein.  Annexed 
to  one  of  the  affidavits  was  a  verbatim  copy  of  the  will  made 

i'lVowi  the  united  recollections  of  the  writer,  the  two  sub- 
> '  8cr!b^  witnesses,  and  the  executor  ;  and  a  proxy  of  con- 

"^^seiU  was  also  exhibited. 
[  "TmsSf  Dr.,  moved  for  probate  of  the  copy  of  the  will.  Motion. 

under  the  usual  limitations,  citing  Foster  v.  Faster^*  and  Re 
Carler.f 

The  Surrogate  (Dr.  Haggard). — There  is  no  doubt  Dica««. 
of  this  being  the  general  substance  of  the  will,  though  not, 
*  •*^|>crhaps,  a  verbatim  copy  of  it,  as  in  the  case  of  Carter.    If 
''^^^e  property  had  not  been  so  small,  it  ^'ould  have  been  my 

iW   1 

[u.  M  ^      *  1  Add.  462.  t  2  Notes  of  Ca.  105. 
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Sept.  5.      duty  to  require  that  the  paper  should  be  propoanded  in 

Leqqllec      ^^^^  form,  and  the  brother  (whose  conduct  has  been  ei- 

tremely  blamable)  would  probably  have  been  condemned 

in  tlie  costs.     He  has  put  a  small  estate  to  great  expense  bj 

his  improper  act.  :        . 

(Motion  granted.) 

TMst  Proctor. 


END  OF  TUTNITY  TERM,  AND  OP  THE  SITTINGS 

AFTER  TERM. 
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MICHAELMAS    TERM,    1848. 


fHi^tt  eontt  of  9limtraltff« 

November  S.  laSeu. 

The  "Louisa." — Motion, — In  this  case,  the  vessel  was  Diitributionof 

found  derelict  about  sixteen  miles  off  Lowestoft,  on  the  22nd  •?ly»8^«— ^'.>n- 

.  ^*pl®  ®"  which 

May,  by  the  AnnCf  nshing-smack,  and  brought  into  Yar-  the  owner  of  a 

mouth  Roads  the  same  evening,  and  the  next  mornini;  into  fishing -smack, 
,  .  .      ,       perfonnmg   a 

the  haven^  where  she  remained,  for  the  purpose  of  adjusting  salvage  service, 

the  salvage,  until  the  26th.     The  sum  allotted  for  the  ser-  "  ^^}^  entitled 
%oaQ  to  a  larger  pro- 

vice  was  £269.  portion.  — De- 

Addams,  Dr.,  moved  the  Court  to  distribute  this  sum  Auction  of  ad- 
,  ,  vances   by   an 

amongst  the  owner,  master,  and  crew.  agent. 

Jenner,  Dr.,  for  the  owner  of  the  smack,  claimed  a  larger  Argomknt. 
amount,  on  the  ground  that  the  salving  vessel  was  a  fishing- 
smack,  and,  by  rendering  assistance  to  the  Louisa,  had  lost 
four  or  five  days'  fishing,  which  was  equivalent  to  £20.  In 
the  case  of  another  vessel  named  the  "  Louisa,***  the  Court 
said  that  the  owners  of  fishing-vessels  are  entitled  to  a  more 
liberal  allotment  than  those  of  other  vessels.  In  the  "  Ca- 
therina  Anna  Helena"^  the  Court  declined  to  admit  the 
claim  of  the  owner  of  fishing-smacks  for  a  larger  share  of 
the  salvage,  on  the  ground  of  the  loss  of  a  fishing- voyage, 
because  this  fact  had  not  found  a  place  in  the  original  Act 
on  Petition.  [Per  Curiam. — The  principle  is  this :  that 
where  a  vessel  is  actually  employed  in  a  fishing  occupation 
at  the  time,  the  Court  takes  into  its  consideration  the  inter- 
ruption of  the  fishing-voyage ;  but  if  she  is  not  so  engaged 
in  a  fishing  occupation,  the  principle  does  not  apply.]  There 
is  another  claim  on  behalf  of  Mr.  Clark,  the  Receiver  of 
Droits,  for  the  repayment  of  money  advanced. 

«  2  Notes  of  Ca.  151.  t  5  M.  Law  Mag.  44w 
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Nov.  3.  Dr.  LuftRiHOTON. — I  will  dispose  of  th^  Idst '  qncidMi 

,     7         first.      Dr.  Jenner  has   made  an  application  to  the  Coort 
Louisa^  ^' 

to  direct  that  out  of  money  in  the   hands  of  the  OoiiTt, 
JuDOMEHT.       ^^  t^iYier  out  of  the  shares  it  may  allot   to  indi?id«b 
who  have  received  advances  of  money ^   i^payxbent  nif 
be  made  to  Mr.  Clark,  the  agent,    of  sams   that  he  ki 
advanced  to  the   salvors.      I  believe  this   is  the  seessd 
occasion  of  a  similar  application  to  the  Court*     On  the  ftp* 
mer  occasion^  I  thought  it  inconsistent  with  my  dutvli 
Deduction  of  allow  such  advances  to  be  deducted;     Upon  a  further  coo* 
advances.  sideration  of  the  question,  I  retain   my  original  opinioSi 

and  I  think  it  would  be  exceedingly  inconvenient*  and  I 
doubt  whether  it  would  not  be  inconsistent  with  legal  prin* 
ciples,  to  direct  the  debts  of  individuals  to  be  paid  oat  of 
salvage  money,  which  would  be  to  convert  advances  od  pe^ 
sonal  credit  into  a  lien  on  the  property.  I  think  thatwooU 
be  an  erroneous  principle,  and  one  that  might  be  attended 
with  serious  consequences,  by  encouraging  advancei  fi 
money,  which  might  be  exceedingly  detrimental  to  salvoni 
With  respect  to  the  other  pointy  the  distribution  iiiiOD|il 
the  persons  entitled  to  share,  they  are  Mr.  Jatties  Dsnn,  the 
owner  of  the  Anne^  the  master,  mate,  two  seamen,  andibir 
apprentices.  In  making  the  distribution,  it  is  necessary  Ar 
the  Court  to  look  at  all  the  circumstances  of  the  case.  As 
I  have  said  before,  there  neither  is,  nor  can  be,  any  gesoil 
rule  to  govern  the  judgment  of  the  Court.  The  valnerf 
the  fishing-smack  is  stated  by  Mr.  Dunn  to  be  £700.  Ad- 
Claim  of  owner  other  fact  is,  that  the  vessel  was  found  derelict.  Mr.  Dtfi 
of  the  smack,  g^^,^^  ^^^  -^  jg  a^inaitted,  that  his  vessel  was  detnned  fi* 
days,  and  he  estimates  his  loss  through  this  detention  at'£90^ 
But  it  is  to  be  recollected,  at  the  same  time,  that  if  be  Iv 
sustained  a  loss  of  £20  in  being  detained^  fVom  filing,  b 
has  gained  a  salvage  service  in  consequence  of  the  deliv> 
and  therefore  I  think,  though  I  must  make  some  allowoce 
on  that  account,  I  cannot  say  that  is  a  v^fy  weigbtj  or 
serious  consideration.  I  must  also  remember  that  the  vend 
herself  was  not  actually  engaged  in  fishing*  Wliere  avM^ 
has  been  so  engaged,  and  has  been  called  oflT'a  prodtilfc 
occupation,  I  have  always  held  that  this  formed  an  eai^ettai 


iisiiiiGlion..]n  fair  our  of  a  fishing-smack,  and  id  favour  of      Nov.  3. 
the  owner  of  the  smack.  -    T" 

*  With  respect  to  the  service  itself,  there  is  no  observation 
to  make.  The  vessel  was  at  the  time  returning  to  port  to 
refit,  and  it  is  not  alleged  that  there  was  any  danger  or  extras 
ordinary  labour  incurred  or  risk  to  the  vessel  performing  the 
lervioe.  Taking  the  sum  at  £269^  I  allot  to  the  owner  of  the  Distribution. 
Hnack  £S0,  to  the  master  £60,  to  the  mate  £40,  to  the  two 
leamen  £25  each,  and  the  remainder,  £39,  among  the  four 
•pprentiees.  The  money  advanced  by  Mr.  Clark  ought  to 
be  repaid,  although  I  cannot  order  it. 

Proctots: — F. GEsrAson, for  the  acttial  salvors;  «/i»tR6r,  fbr  the  owiie^. 


4-««> 


'  Th»  '•Tecumseh." — Pro<e«*<— This  was  a  suit  in  rem  Wages.— Suit 
for  subtraction  of  wages,  brought  by  the  master  of  the  ^Z  r««on*  of 
vessel,  under  the  Statute  7&  8  Vict,  c  112,  on  account  of  the  bankruptcy 
the  bankruptcy  of  the  owner,  who  appeared  under  protest,  tbe"^wnen^— 
atteging  that  he  was  not  a  bankrupt  or  insolvent^  within  the  The  discharge 
meaning  of  the  Statute,  at  the  time  when  the  service  was  ^^^g*  whose 
oenpletedi  The  state  of  facts,  out  of  which  the  question  estate  had  been 
«we,  wiJl  appe«  in  the  judgment  3Xn1l« 

r  AddamSi  Dr.|  supported  the  protest ;  Bayford^  Dr.,  contrv^  2&3Vict  c.4], 

lor  Ihe  plaintiff.  f~"  "  ^]}  <>^: 

^  ligations,**  and 

^  his  "  reinvest- 

Diu  LusHiifOTON.— This  is  an  action  brouirht  by  James  ™ent  in  bis  es- 

^       ,  tatesy     do  not 

loglitiHl  against  the  vessel  Tecumseh,  he,  according  to  the  extinguish 

affidavit  to  lead  the  warrant,  seekinir  to  recover  his  wages,  as  prior  righiaaad 

_  ,,.,         ,/.  /»i.i  l»ens  upon  the 

master,  from  the  ship  herself, -on  account  of  the  bankruptcy  gijip,   and  the 

:of^  inaoWency  of  the  owner,  agreeably  to  the  provisions  of  right  of  the 
78^8  VkU  c.  112,  sec.  16.     The  defence  is,  that  tiie  owner  (1,^  ghip  for  his 

of  the  ship  was  not  bankrupt  or  insolvent  within  the  mean-  wages, given  by 

-  ^,      c^  ^   -.  the  Statute,  is 

n^Qithe  Statute.  not  taken  away 

-..  The  ship  was  arrested  in  January,  1848.    The  history  of  thereby. 
!tiie- voyage,  so  far  as  it  is  necessary  to  state  it,  is,  that ''°°°**■^• 
ifalgleton  wM^  originally  hired  as  mate^  aud  in  that  capacity, 
in  Bi^y*  1B45,  proceeded  with  the  vesseJ  to  Moulmein,  in 
tbei  3iinneie  empirek      S^me  intermediate   voyages  took 
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Nov.  &  place^  and  on  the  2od  September,  1846,  the  diip  faaikg 
TeaanulL  ^^^^^  ^^  M oulmein,  the  then  master  quitted  her»  hating 
appointed  Ingleton  to  succeed  him  as  master.  The  iM^ 
under  his  command^  finally  readied  Newcastle  on  the  2Sdi 
October,  1847.  Some  of  the  dates  are  not  wholly  oniBi- 
portant. 

Mr.  Robert  Glass,  the  owner,  has  appeared  to  this  sctioa 
under  protest,  and  he  has  pleaded  that  his  estates  wot 
sequestrated  in  Scotland  in  August,  1846,  and  Uiat,  cntlis 
SOth  June,  1847,  he  was  discharged  from  all  his  debts  st  As 
date  of  such  sequestration*  It  is  further  alleged  that  tnA 
discharge  was  confirmed  by  the  Lord  Ordinary  on  the  Ut 
July,  1847,  pursuant  to  the  Statute  2  &  3  Vict.  e.  41,  sec  116. 
The  declaration  of  the  insolvency  <^  Robert  Glass  wis  w^ 
serted  in  the  Edinburgh  Gazette,  August  2l8t,  1846 ;  shordf 
afler,  he  offered  a  composition  to  his  creditors,  whieh  vm 
accepted. 

It  is  important  to  see  what  are  the  words  of  the  16th  see* 
lion  of  the  Statute  7  &  8  Vict.  c.  112 :  ''  That  all  the  lif^ 
liens,  privileges,  and  remedies,  save  such  remedies  ss  m 
against  a  master  himself,  which  by  this  Act,  or  any  kv» 
statute,  custom,  or  usage,  belong  to  any  seaman  or  marinav 
not  being  a  master  mariner,  in  respect  to  the  recovery  of  bit 
wages,  shall,  in  the  case  of  bankruptcy  or  insolvency  of  tke 
owner  of  the  ship,  also  belong  and  be  extended  to  msstoi 
of  ships  or  master  mariners."  It  is  obvious  that  the  inteih 
tion  of  the  Legislature  was,  in  case  of  the  owner's  bmkf 
ruptcy  or  insolvency,  to  place  the  master  preciaely  ifttk 
same  condition  as  a  common  seaman  would  be.  It  is  ai* 
mitted  on  the  present  occasion  that  the  owner  was  a  hank* 
nipt,  according  to  the  law  of  Scotland,  in  August,  1646> 
consequently  the  claim  of  the  master  a  priori  is  a  good  dsio; 
unless  something  subsequently  occurred  which  would  dis* 
charge  that  claim  afler  the  bankruptcy.  It  follows^  them* 
fore,  that,  when  Ingleton  became  master,  in  September, 
1846,  he  was  entitled  to  his  remedy  against  the  ship,  flsd 
continued  entitled  to  that  remedy,  unless  it  has  been  taksD 
away.  He  continued  master  until  the  arrival  of  the  ship  at 
Newcastle  in  1847,  and.  he  will  therefore  be  entitled  to  Ihe 
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whole  of  his  wages^  unless,  in  pursuance  of  the  Bankrupt       Nor.  3. 
Statute   of  Scotland,   that  bankruptcy  or  insolvency  was     XecunueL 
ifdiolly  purged. 

It  is  said  that  Glass  was  discharged  of  all  his  debts  in 
Jane,  1847,  in  consequence  of  the  composition  made  with 
his  creditors.  Supposing  this  to  be  so,  from  August,  1846, 
to  Jane,  1847,  the  master  was  clearly  entitled  to  proceed 
agminst  the  ship,  and  this  in  every  view  of  the  question  : 
first,  because,  during  that  period,  the  claim  was  more  than 
m-  personal  debt — ^it  was  a  right  against  the  vessel ;  secondly, 
iKcause  the  deliverance,  according  to  the  terms  of  it,  applies 
cmly  to  debts  due  at  the  date  of  the  sequestration,  and  this 
was  a  debt  accruing  afterwards;  and  as  to  the  bankrupt 
being  reinvested  in  his  estate,  I  think  it  is  easy  to  see  what 
the  principle  of  this  reinvestment  is.  The  Statute  2  &  3  Vict. 
c.  41,  sec.  24,  says  that,  <*  in  all  questions  under  this  Act, 
the  sequestration  shall  be  held  to  commence  and  take  effect 
OD  and  from  the  date  of  the  first  deliverance  by  the  Lord 
Ordinary,  which  shall  be  held  to  be  the  date  of  the  seques- 
tration, although  the  sequestration  be  not  actually  awarded 
till  a  later  date."  Then  the  next  section  goes  on  to  say  that 
the  awarding  of  sequestration  in  virtue  of  this  Act  shall  be 
equivalent  to  notour  bankruptcy  ;  and  by  a  subsequent  sec- 
tum  it  is  enacted  that,  on  deliverance  being  pronounced  ap- 
proving of  the  composition,  and  a  declaration  or  oath  by  the 
bankrupt,  he  shall  be  discharged  of  all  obligations  for  which 
he  was  liable  at  the  date  of  the  sequestration,  and  be  re- 
in his  estate.  The  question  is,  what  is  the  effect  of 
terms,  and  what  are  they  equivalent  to  ?  I  apprehend 
that  the  words  must  be  construed  with  great  reservation ; 
that  is,  they  must  be  construed  to  mean  the  reinvestment  of 
tha  bankrupt  in  his  estate  subject  to  prior  rights  and  liens 
upon  the  ship.  What  would  be  the  consequence  if  it 
wave  not  so  ?  There  might  be  at  the  time  of  reinvestment 
wmn&OB  claims  against  the  ship,  and  it  would  be  monstrous 
if  the  bankrupt  was  not  only  put  in  possession  of  his  estate^ 
lNtl4dl  securities  against  the  estate  by  law  were  to  be  anni- 
hilate* Here  was  at  the  time  of  reinvestment  an  existing 
datin  against  the  estate,  and  the  consequence  would  be,  if 
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Not.  3.      the  bankrupt  were  reinvested  without  regard  to  other  dxak 
Tecumteh.     *^  would  extinguish  claims  altogether^^-bottomry,  setoMft'i 
wages,  or  any  other  claim, — and  it  is  clear  that  never  coM 
be  the  intention  of  the  Statute. 

It  appears  to  me»  therefore,  that  the  right  of  the  uast^  to 
sue  the  ship  for  his  wages,  given  bytheStaetute,  is  nottdoai 
Protest  over-  away  by  the  discharge  of  the  bankrupt ;  conaequentlj,  i 
"'  ^  *  must  overrule  the  Protest. 

I  say  nothing  as  to  the  amouitt  of  wages  that  are  dac^ 
because  it  is  wholly  premature '  to  consider  that  questioD^ 
and  I  do  not  take  into  consideration  any  claim  for  w^erit 
mate,  because  the  affidavit  to  lead  the  warrant  is  oohfined  ts 
a  claim  for  wages  Its  master  only. 

Proctors : — Caote,  for  the  master  suing ;   CherrUl,  for  the  owner. 


Collision.—      The  "  Mahy  Caroline." — Cause,  by  Act  on  Pdiimi^ 

The  liability  of  This  was  a  cause' of  damage  by  the  owners  of  the  late  btij 
the   owners  of  ^  *     .^  •' 

the  vessel  found  Maryjsahella,  against  the  Mary  Caroliney  to  recover  ferik 
to   have  done  ^^tal  loss  of  tlieir  vessel',  Which  was  stttik  by  1  colMon  iH* 
tends,     under  the  latter  vessel  off  the  Devonshire  coast  on  th^  27€li  D» 
the  53  Geo.  3,  ceraber,  1847.      The  Court,  assisted  by  Trinity  Masters,  rt 
value  of  their  ^^^  ^^^^^  ^^y  ^^^t,  pronounced  for  the  damage  and  costs: 
vessel     imme-      A  question  of  law  arose  as  to  the  extent  of  the  liability 
ing,  or  at  the  ^^  ^^^  owners  of  the  Mary  Caroline.    The  value  of 'tint 
moment  of,  the  vessel  before  the  collision  was  £2,394  :  but  she  sustained  lo 
much  damage  thereby,  that  her  value  afterwards  was  (irijf 
<£  1,294;  and  the  question  was,  at  what  period  the  value  wii 
to  be  taken,  whether  before  or  after  the  collision.     Bail  W 
been  given  in  if 2,800. 
May  19.  Addams,  Dr.,  for  the  owners  of  the  Mary  IsabeUa^^'^ 

Arqument.       j.„|g  j^^  Common  Law  is  established  by  the  last  case,^ 
Brown  v.  Wilkinson*  in  which  the  Court  of  Exchequer  heW 
that  the  value  of  the  vessel  doing  the  damage  was  t9  ^ 
taken  "  immediately  before  the  collision.*'      It  would  b* 
highly  inconvenient  if  a  diflferent  rule   should  prevail  ^ 

•  15Mee».&W.  39J. 


ia4a]  AQBfllULTY  COURT.  537 

Ibi8  Court,  which  could  proceed  in  personam  as  well  as  in       Nov.  3. 

rwi,    Mr.  Baron  Parke,  in  Brown  v.  fVilkimon,  supposed  g^ofScaroHne, 

that  there  was  a  different  practice  in  this  Court.     He  says, 

<<  From  the  practice  in  the  Court  of  Admiralty,  no  light  could 

Jbe  derived  on  this  question,  for  that  Court  proceeds  in  rem, 

•od  ean  only  obtain  jurisdiction  by  seizure,  and  the  value 

when  seized  is  the  measure  of  liability."     But  that  this 

Court  is  not  restricted  to  a  proceeding  in  rem^  is  laid  down 

in  the  "  Volant."*     The  principle  adopted  by  this  Court,  in 

iwlculating  the  amount  of  the  damage  to  be  recovered  from 

the  wrong-doing  vessel,  is  the  same  as  in  Courts  of  Common 

JLaw.     The  "  GazeUe***^    The  Court  must  pronounce  the 

value  of  the  Mary  Caroline  to  be  that  which  it  bore  prior 

to  the  collision,— namely,  £2,394.     The  «  Triune" t 

Trviss,  Dr.,  on  the  same  side,  cited  Dobree  v.  Schroder,^ 
and  the  "  Betsey:*  \\ 

Robinson,  Dr.,  contrii, — My  objection  to  the  application 
rests  on  two  grounds  :  first,  it  is  directly  at  variance  with 
Ijhe  received  usage  and  practice  of  this  Court  in  cases  of 
ibU  description ;  and  secondly,  it  is  Opposed  to  both  the 
tparit  and  letter  of  the  Statute,  58  Geo.  3,  c.  159,  since  the 
pAtsing  of  which>  thirty-five  years,  this  point  has  never 
before  been  mooted  in  this  Court.  In  Brown  v.  fVilkinson, 
the  parties,  instead  of  pleading  a  total  loss  of  their  ship, 
flowed  judgment  to  go  by  default^  which  was  noticed  by 
dbe  Ciourt,  as  admitting  a  ''liability  to  pay  some  damages;" 
ind  the  opinion  of  the  Court  in  that  case  does  not  quite 
teoumize  with  Wilson  v.  Dicksou.% 
r:  Mayfardi  Dr.,  on  the  same  side,  cited. in  addition  Cannon 
ft^Meabum,**  and  ^6  "  RichmowL'^ff 

M  Db«  Lushingtok. — This  was  originally  a  suit  brought  Nov.  3. 
jy  the  owners  of  the  Mary  Isabella  against  the  Mary  Caro-  ^*^'^*"**' 
in^  Av  damage  d(me  to  the  Mary  Isabella,  in  consequence 
a  mi  collision  between  themj  and  in  that  suit  the  Court  pro- 

''•'l  Kotes  of  Ca.  S08:  f  3  Notes  of  Ca.  79. 

*  t^'SHate- AR- 114-  f  12Mjl.&C.4e9.    S.C.6Sini.20l. 

g  5  Rob.  205.  5  2  Bam.  &  A.  2. 

**  1  Bing.  465.  tt  =?  Ilag«.  A.  K.  431. 
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Nov.  a,  nounced  a  decree  againBt  the  Mary  Carolme*  Bail  vai 
M  uCadimg.  &^^^  ^X  ^^^  owners  for  the  sum  of  £2,800,  and  the qa» 
tion  has  now  arisen,  what  are  the  legal  principles  by  whidi 
the  value  of  the  Mary  Caroline  shall  be  ascertained,  for  tbat 
value  will  be  the  measure  of  the  damage.  It  is  said  thi^ 
before  the  collision,  she  was  worth  £2,894  ;  afler  the  ooQi- 
siou,  £1,294.  This  result  is  obtained  by  an  Appraisemot 
which  has  been  made  of  the  value  of  the  vessel,  and  tk 
deduction  for  repairs.  The  amount  for  which  bail  is  given 
cannot  affect  my  judgment,  because  it  is  perfectly  dear  tbt 
I  cannot  make  the  bail  in  any  case  responsible  for  moretha 
the  amount  for  which  they  became  sureties  ;  bot  it  is  iNt 
true  that  I  could  make  them  responsible  even  for  thit 
amount,  if  the  value  of  the  ship,  legally  computed,  was  Iw 
than  the  amount  for  which  bail  was  given.  That  wsf  d^ 
cided  by  my  predecessor  in  the  case  of  the  **  Richmmi^ 
and  I  agree  in  that  decision. 

It  is  said  there  are  analogous  cases  which  would  indw 
the  Court  to  hold  the  bail  to  be  responsible  to  the  Al 
amount  of  the  security ;  but  that  would  be  in  oppoaism 
not  only  to  the  case  of  the  '<  Richmond^**  but  to  that  of  ik 
**  Betsey f'-[  and  other  cases  mentioned  in  the  report  of  tkl 
case.  Here  is  a  doubtful  case,  as  no  one  can  say  whstii 
the  amount  of  damage  done,  and  the  value  of  the  ship  dang 
the  damage.  In  the  *^  Betsey i*  the  application  wu  byi 
claimant,  who  had  taken  the  goods  on  bail  at  an  admittd 
value,  to  have  the  bail  reduced  to  the  actual  valuer  ooi 
suggestion  that  the  sale  had  not  produced  so  much  as  tk 
sum  they  were  appraised  at;  and  Lord  Stowell  refiiM'l' 
do  so. 
A  question  It  is  quite  obvious  that  the  question  I  have  to  deai 
Son  T"u 'stSi  ^^epen Js  entirely  upon  the  constructicm  of  the  53  Gefc* 
tute.  c.  159.     The  law,  at  the  time  o£  the  passing  of  this  StsM 

as  is  well  known, — and  I  have  stated  this  over  and  orff 
again,  as  in  the  case  of  the  "  Fo/ait/,"{— rendered  tbeowaff 
of  a  vessel  improperly  doing   damage   liable  to  the  fill 

*  3  Hagg.  A.  R.  431.  f  5  Rob.  295. 

:  1  Notes  of  Ca.  SOS,     1  Rob.  jun.  383. 
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smount  of  that  damage,  however  large  it  might  be,  without  Nov.  3. 
reference  to  the  value  of  the  ship  through  collision  with  ^  Carolme. 
which  the  damage  was  done ;  and  upon  the  principle  that 
the  owner  was  bound  to  make  good  any  loss  occasioned  by 
tlie  negligence  or  misfeasance  of  his  servants.  In  a  Court 
of  Common  Law,  therefore,  the  plaintiff  could  obtain  a  ver- 
dict for  a  tull  indemnity,  and  I  apprehend  (as  I  stated  in  the 
case  of  the  "  Volant ")  that,  at  least  according  to  the  ancient 
practice,  even  if  the  vessel  had  been  sunk,  the  owner  might 
iMve  been  proceeded  against  personally  in  the  High  Court 
of  Admiralty.  I  conceive  that  the  proceeding  tn  rem  was 
only  one  of  the  modes  of  proceeding  open  to  the  Court  of 
Admiralty,  and  that,  even  in  case  of  a  vessel  being  sunk 
doing  damage,  the  jurisdiction  of  this  Court  enabled  it 
to  issue  process  against  the  owner,  that  jurisdiction  being 
founded  upon  the  cause  of  action  itself  arising  at  sea,  and 
not  upon  whether  the  ship  was  arrested  or  not. 

The  Legislature,  however,  for  reasons  that  seemed  meet 
to  it,  has  thought  fit  to  put  a  limit  to  that  responsibility,  and 
has  declared  by  that  Statute  that  the  owners  of  the  ship 
dk>ing  damage  shall  not  be  liable  for  more  than  the  value  of 
the  vessel  to  blame  ;  and  the  question  which  I  have  to  deter- 
mine is,  how,  under  the  peculiar  circumstances  of  this  case, 
#ach  value  shall  be  ascertained. 

This  being  a  qu^tion  of  the  construction  of  a  Statute,  if     Decisions  at 
I  find  that  the  point  has  been  deliberately  determined  by  a  o„^"uch  aque^ 
Court  of  Common  Law,  and  that  under  circumstances  not  tion  govern  this 
jbstly  disdnguishable  from  the  present,  I  should  feel  myself  ^<*"'*' 
hornid  to  decree  according  to  that  decision.     Where  there  is 
a  final  decision  given  in  a  Court  of  Common  Law,  in  a  care- 
#ally  considered  case,  the  Court    of  Admiralty  would  be 
boond  to  follow  the  decision  of  a  Court  of  Common  Law. 

•  •    Now,  there  have  been  several  cases  in  Courts  of  Common 
^iittw  which  appear  to  me  to  have  a  very  strong  bearing  upon 

!|he  present  question.     The  most  important  is  that  of  Brawn     Brown  v. 

•  yt»  Wilkinson.*    That  was  a  case  of  collision  on  the  high  seas,  W»'*««»«« 
and  the  vessel  doing  the  damage  was  sunk  at  the  time,  or 

*  15Mee8.&W.  391. 
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Nov.  3.       immediately  after  the  time,  of  the  collision.    The  case  vai 
M   ^'c'rtH'     *''S"^  *^  great  length,  and  a  very  careful  jadgment  mi 
*  delivered  by  Mr.  Baron  Parke,  in  which  he  says,  hafisg 
.    alluded  to  a  case  in  2  Bamewall  &  Alderson,  "  As  the  poiot 
has  been  decided  by  the  case  referred  to,  we  should  piav 
before  we  overruled  that  aathority,"— >that  is,  with  refcwncs 
to  whether  the  value  of  the  vessel  should  be  that  at  the  ooop 
mencement  of  the  voyage  or  not  :-*  **  it  is  not,  however,  ns- 
cessary,"  he  says,  *^  in  this  case  to  do  so  ;  for  we  think  tlii^ 
according  to  the  true  meaning  of  that  decision,  the  value  M 
the  time  of  the  loss,  to  which  the  damages  were  theie  n» 
strained,  is  the  value  at  the  moment  the  loss  commeDcefli  faf 
the  collision  with  the  defendants'  ship,  whence  the  injny; 
and  it  is  not  to  be  reduced  by  the  consideraticm  thailhf 
defendants*  vessel  is  about  to  founder,  at  which  tins  it 
really  is  of  no  value,  for  that  would  be  to  exempt  the  ^ 
fendants  altogether,  which  the  Statute  certainly  does  tdi 
contemplate  under  any  circumstances.     Now^  in  this  caM^  it 
is  immaterial  whether  we  take  this  value,  or  the  value  ft 
the  defendants'  vessel  at  the  commencement  of  the  ^vpt^ 
as  the  limit  of  the  damages  to  which  the  defendants  « 
liable.    The  verdict  is,  therefore,  correct,  and  the  RnleMrt 
be  discharged." 

Now  is  there  really  any  difference  to  distin^ish  that  cue 
from  the  present?  The  only  circumstance  in  whiohdv 
cases  differ  is  that,  in  the  case  of  Bnmm  v.  WUkinmmy  tbca 
was  a  total  and  immediate  loss  of  the  vessel  d<ring  tke^ 
mage,  and  in  the  present  case,  the  vessel  doing  thednnjp 
sustained  a  considerable  amount  of  hijury.  Bntinstf^ 
struing  the  Statute,  I  do  not  see  that  this  crtetes  the  sfigta|rit 
distinction,  and  this  being  a  question  as  ta  the  constrnddH 
of  a  Statute,  I  should  be  bound  to  hold  that  this  is  sna» 
thority  to  govern  my  decision,  unless  it  were  opposed  fef 
authorities  of  equal  weight.  But  it  appears  to  me  tiiatAi 
case  of  Bronm  v.  Wilkinson  is  not  in -opposition  to  any  ft^ 
Wilion  y.  mer  decision.  In  Wilson  v.  THekion^*^  the  jddgment  ip* 
Dichsm.  delivered  by  Mr.  Baron  (then  Justice)  Bayley,  aadJ* 

*  8  Bam.  &  A.  2. 
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result  18,  that  considerable  difficulty  arose  in  Mr.  Baron  Nov.  3. 
Bay  ley's  mind  as  to  how  he  was  to  arrive  at  the  result,  and  Maru  Caroline. 
we  shall  see  how  he  gets  out  of  that  difficulty.  He  says, 
**  The  words  of  the  Act,"  as  to  the  period  of  time  when  the 
value  of  the  ship  is  to  be  estimated,  "  are  '  further  than  the 
value  of  his  or  their  ship  or  vessel,  or  the  freight  due  or  to 
grow  due  during  the  voyage  which  may  be  in  prosecution, 
or  contracted  for  at  the  time  of  such  loss  or  damage.'  ** 
Now  he  understands  the  words, . "  at  the  time  of  such  loss 
or  damage,"  as  not  referring  to  the  freight  or  to  the  ship, 
but  to  be  connected  with  the  words  "  the  voyage,*'  which 
are  substituted  for  others  found  in  7  Geo.  2,  c.  15,  s.  1.  Mr. 
Baron  Bayley  doubted  upon  this  point,  and  I  had  doubts 
Biyself.  Upon  the  whole,  the  learned  Baron  and  the  other 
judges  held  that  the  ''value"  must  mean  the  existing  value  at 
the  time  when  the  loss  takes  place.  Both  Courts  of  Common 
Law  were  led  to  the  same  conclusion,  though  by  a  different 
tnode  of  reasoning.  Mr.  Baron  Parke  felt  a  doubt  as  to  a 
difficulty  which  would  arise  if  there  were  several  losses,  and 
intimated  that,  if  the  matter  were  res  integral  it  would  be  a 
ctmdderable  question  at  what  time  the  value  should  be  esti- 
mated ;  and  many  questions  would  no  doubt  have  to  be  de- 
termined which  might  arise  as  to  the  meaning  of  the  word 
<«  value."* 

The  view  taken  by  the  Courts  of  Law  is  confirmed  by  a     Dobne  v. 
decisioA  of  the  present  Lord  Chancellor,  who,  in  the  case  of  ^<^f"^<^^' 
JDobrte  v.SekrodeTf*  aays^  after  citing  the  words  used  by 
Mr.  Justice  Bayleys  in  fVUsou  v.  DiokiOHy  "  It  is  quite  clear 
ibal  it  never  occurlred  to  Mr.  Justice  Bayley  that  there  iwas 
■ny -other  mode,  than  that  of  ascertaining:  the  value  of  the  ship 
tfftitfie  time  at-vtrhich  the  loss  on  accident  happen^/'   It  never 
^entered  inl^e^the  Lord  ChanceUor's  mind  to  suppose  thai  the 
party  waa  relieved  of  responsibility  by  reason  o£  the  vessel 
being  sunk;  the  only  question  waa,  how  to  asoertaAQ!<the 
Talaey  and,  according  to  hia  opinion>  it  waa  the  value  at  Ae 
.time iwhen  the  collision. took. place. 
ill  iThia  being  ao^  I  consider  that  all  the  authorities  at.Com- 

*  2  Myl.  &  C.  493. 


648  ADMIRALTY  COURT.  [MiouT. 

Nov.  3.      mon  Law  are  conclusive  on  the  question.     I  bsTe  looked  il 

M     T^ToKm.  ^^®  authorities  cited  by  the  Counsel  who  argued  the  ciK^ 

but  I  do  not  see  any  one  that  conflicts  with  the  dedsiov 

pronounced  at  Common  Law.    The  case  of  the  **  Triune'^ 

was  cited ;  but  that  went  on  different  principles:  there tbt 

master  was  sole  owner,  and  that  makes  a  distinction.   Them 

The  value  that  fore»  my  judgment  is,  that  the  value  of  the  ship  doing  the 

coIUsion!"*^  ^  damage  must  be  tlie  value  immediately  preceding,  or  it  the 

moment  of,  the  collision. 

If  the  parties  are  not  agreed  as  to  the  value,  I  must  order 
a  reference  to  the  Registrar  and  Merchants  to  ascertain  whit 

It  18. 

Proctors  :—F.  Clarkson,  for  the  owners  of  the  Mary  IsabJk;  Tdk, 
for  the  Mary  CaroUne, 


Salvage.  —     The  «  Baonall." — Causes   by  Act  on  Petition. --Tim 

bond^had  been  ^*®  *  ®"^*  ^®  recover  salvage  for  services  rendered  by  Bfl 
taken    by   the  Majesty's  revenue  cutter  Seoul,  Capt.  Saxby^  and  two  hoit»i 

D?^u  *of  Ad-  ^^®  ^^*^'  *"^  *^®  Ranger,  to  the  BagnaU,  which,  oo  hff 
miralty  at  the  voyage  from  Boston,  in  Lincolnshire,  to  London,  was  drivOi 

thr8alved"le8-  ^^  ^^^^^^  ^^  weather,  on  the  Gunfleet  Sand,  and  being  fo«i 
sel    was    con-  in  that  situation  by  the  salvors,  was  got  oflT  by  their  uta^ 

veyed  by  the  ^jjce,  and  conducted  to  Harwich,  where  the  salvors,  w* 
salrors,    under ,    .         ,  ,  ...  . 

the  Stat.  9 &  10  being  able  to  come  to  a  satisfactory  arrangement  with  the 

Vict.  c.  99,  to  owners  for  salvage,  applied  to  the  Receiver  of  Droits  to 

answer  the  sal-  .  o  *     i- 1- 

vage   and   ex.  detain  the  vessel  and  cargo  until  bond  was  ^ven,  under  the 

penses,theves-  9  &  iQ  Vict.,  c.  99.  He  accordingly  required  a  bond,  whiefc 
sel    not    being  ,.        ,  .,,,^«,  j 

then  in  thecus-  ^^  entered  into  by  two  sureties,  on  behalf  of  the  owners  o( 

tody  of  this  ^h^  cariro,  in  £G00,  to  answer  the  salvaire  and  expenses,  oatk 
Court,   such       ,  .  ,  ,    ,     •         ,  1  .       *  7 

bond  (in  which  ^hip  and  cargo,  and  the  vessel  was  released.     An  action  w« 

the  parties  sub-  entered  in  this  Court  against  the  ship  and  freight,  thecffp 
selves  to  the  ^^  being  arrested.  The  value  of  the  ship,  freight,  si' 
jurisdiction  of  cargo  was  £1,575,  and  the  Court  (May  19)  allotted  £I6t 
could  not  be  ^^'*  ^^^vage  thereon,  the  ship  to  bear  its  proportion  oal^ 
enforced  by  the  No  appearance  being  given  fur  the  owners  of  the  cargo  (tkr 

m 

*  3  Hagg.  A.  R.  1 14.. 
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owner  of  the  ship  appearing  only  qua  owner  of  the  ship),  Nov.  3. 
the  question  arose  whether  the  bond  taken  by  the  Receiver  BmmuJL 
of  Droits  was  valid,  and  could  be  enforced  by  this  Court,     court  of  Ad- 

Batfford^  Dr«,  for  the  salvors,  in  the  first  instance,  prayed  minlty.  —  In- 
a  Monition  against  Messrs.  Blgnall  and  George,  the  persons  tb?l9th^'and 
who  signed  the  bond,  to  show  cause  why  they  should  not  23ni  sections 
be  condemned  in  the  cargo's  proportion  of  the  salvage.  ®         Statute. 

Per  Curiam. — I  will  allow  the  Monition  to  go  out,  but 
it  must  be  at  your  own  peril. 


An  appearance  being  given  on  the  part  of  Messrs.  Bag- 
nail  and  George, 

Addanu,  Dr.,  on  their  behalf. — We  deny  that  the  bond  June  H. 
was  duly  taken.  The  Statute  9  &  10  Vict.,  c.  99,  sections  ^»«">'««»- 
19  and  23,  is  the  law  applied  to  the  case.  The  19th  enacts 
that  persons  saving  ships  or  goods  shall  be  compensated  by 
way  of  salvage,  and  in  default  of  such  compensation  being 
paid,  the  ship  and  goods  shall  remain  in  custody  until  pay- 
ment be  made  or  reasonable  security  given  to  the  satisfac- 
tion of  the  Receiver,  or  officer  of  the  Customs,  or  Court  of 
Admiralty.  The  23rd  section  enacts  that  parties  dissatis- 
fied with  the  award  of  Justices  or  Commissioners  of  Salvage, 
may,  within  ten  days,  notify  to  them  their  desire  to  obtain 
tbe  judgment  of  this  Court,  and  upon  their  taking  out  a 
Monition  within  thirty  days,  the  Receiver  or  officer,  in 
whose  custody  the  ship  or  goods  had  been  detained,  is  re- 
quired to  release  the  same  upon  bail  in  double  the  amount 
of  the  sum  awarded,  or  to  such  an  amount  as  the  Receiver 
shall  deem  sufficient,  which  bail  he  is  to  take,  and  certify 
the  same  to  the  Receiver-General.  In  this  case,  no  pro*  ^ 
oeedings  had  been  taken  before  Justices  or  Commisaionersi 
who  have  not  jurisdiction  beyond  £200.  Construing  the 
two  sections  together,  though  it  is  difficult  to  say  what  was 
tbe  intention  of  the  framers  of  the  Act,  it  never  could  be 
intended  to  oust  the  jurisdiction  of  the  Court  of  Admiralty, 
and  allow  bonds  to  be  taken  by  Receivers,  except  in  the 
case  of  anchors,  or  cables,  or  stores,  found  derelict.  This 
bond  was  given  to  the  masters  and  crews,  not  the  owners  ; 
whereas  the  owners  are  proceeding. 
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Nov.  3.  Twiss,  Dr.y  on  the  same  side.— The  Court  of  Adndnlly 

^~..  cannot  enforce  a  bond  unless  it  be  one  which  by  custom  k 
is  in  the  habit  of  taking,  or  unless  authorised  by  Act  tf 
Parliament.  On  the  face  of  this  bond*  the  parties  bid 
themselves  to  answer  according  to  the  tenour  o£  the  Statiii^ 
and  neither  by  the  19th  nor  the  2drd  section  is  power  giRi 
to  this  Court  to  deal  with  this  question.  Smari  ▼•  Wcip 
The  "  HarrieUrf 

Baji/ordf  Dr.,  catUra, — ^This  bond  is  granted  by  Mr.B^ 
nail,  the  owner  of  the  ship,  and  Mr.  George,  his  agent  «d 
legal  adviser ;  it  is  in  a  form  usual  in  this  Court,  except  initt 
reference  to  the  Statute.  The  whole  case  turns  aa  the  IM 
section  of  the  Act,  which  is  not  one  of  the  clearest  woM 
Acts.  [Per  Curiam. — What  is  the  meaning  of  the  wari 
*'  remain  "  in  that  section  ?  That  is  the  first  difficulty.]  IV 
Receiver  of  Droits  is  considered  an  officer  of  the  Coiit  of 
Admiralty,  and  if  there  is  no  warrant  from  this  Coart,  Ai 
ship  is  to  be  detained  by  the  Receirer  or  officer  of  fk 
Customs,  who  is  to  be  considered  as  an  officer  of  this  Cssit 
for  the  purpose  of  detaining  the  vessd  and  taking  secui^ 
[Per  Curiam. — You  assume  that  ^*renudn**  KDd.^^.dOtifF. 
are  equivalent  ?  I  apprehend  the  Receiver  was  not  in  jfOtlUf 
sion  until  the  application  was  made.  The  RegiMrar^^Ti^ 
word  "  remain/'  in  the  Act,  has  caused  great  difficiiky4 
the  out-ports,  and  it  has  been  determined  at  YamMmth  tM 
it  gives  authority  to  take  possession.]  If  there  is  no  vif 
by  which  the  Receiver  can  get  possesdon,  this  aecto 
speaking  of  the  ship  <<  remaining  "  in  his  possessioni  auit 
be  a  nullity.  It  must  mean  that  he  may  detain  the  vssrI 
until  compensation  be  made  or  security  be  ^ven»  or  andi 
warrant  shall  be  received  from  the  Court  of  Adipinl^ 
The  Receiver  has  taken  this  bond  a^  a  ^  reasonable  secfr 
rity."  The  form  of  the  bond  is  not  material ;  if  no  ftniii 
given  in  this  section  of  the  Act,  it  would  be  the  nsoal  bifr 
bond,  and  this  is  such  a  bond.  The  form  given  intheiohr 
dule  to  the  23rd  section  is. that  of  a  bond  to  bAng  rnuHinf 
matter  before  the  Court. 

*  3  T.  R.  323.  t  1  Rob.  jua.  1»9l 


1846.]  ABMIBALTT  OOHIIT*  54^ 

DeanCy  Dr.,  on  the  same  side. — The  question  is,  whether  Nov.  3. 
tiie  bond  is  valid. as  respects  three  points:  1»  the  parties  to  »"^Ilii 
the  jx>nd ;  2,  the  form ;  8,  the  object  and  purpose.  The 
mord  ^  remain/'  in  the  19th  section,  does  not  stand  by  it- 
sed^-^' remain  in  the  custody  of  the  High  Court  of  Admi* 
valty/'  and  <'  remain  in  the  custody  of  the  Receiver  ;"  and 
in  the  proviso  of  this  clause  the  word  ''  detained  "  occurs : 
**  the  said  ship  shall  be  so  detained  as  aforesaid  *'  until  the 
Receiver  be  paid.  He  could  not  have  power  to  detain 
unless  he  had  power  to  take.  As  to  the  form  of  the  bond,  it 
h  convenient  that  it  should  be  in  the  same  form  as  the  bond 
directed  by  the  2Srd  section.  The  object  and  purpose  of  the 
Ixmd  was  to  release  the  ship,  which  was  under  legal  deten- 
tion. 

I 

Dr.  Lushinotont. — This  was  originally  a  cause  of  salvage,  Nov.  3. 
brought  by  Capt.  Saxby   and  the  officers  and  crew  of  Her  J»'»o*'»'"- 
Majesty's  cruiser  the  Scout,  the  master  and  crew  of  the 
XSialf  and  the  master  and  crew  of  the  Ranger^  against  the 
•faipt  cargo,  and  freight.    To  this  action,  so  fkrai^  regards 
tlHie  ^hip  and  freight  only,  Mr.  Clarkson  appeared  for  John 
fiagnall.     An  Act  on  Petition  was  entered  ihfVr^  imA'da  thie 
1 9th  May  I  made  the  following  decree:  Having  read th^ 
Act  and  the  affidavits,  and  heard  Advocates  and  Pifoctors  on 
both  aides,  by  Interlocutory  Decree,  I  pronouticed  the  Btifh 
0f  £180  to  be  a  sufficient  remuneration  for  the  salvage  sef- 
vh^es  rendered  by  Tatham's  parties  to  the  ship,  cargo,''  slUA 
fireigbt;  but,  according  to  a  previous  arrangement 'iti  thfc 
CC9&>  thebum  of  £41.  Os.  3d.  was  due  to  T^thatih's  parti^ 
IbiC^ttlv^eservices  rendered  to  the  ship  and  fVeigTit.^andl 
edtodtomed  the  BagnM    (Clarkson's  party)  in   the  Md 
Mfli  of  £41.  Os.  Sd.  and  expenses;  leaving  the  question  As 
tb^the  cargo  entirely  untouched.    On  the  6th  Jfane,  Mr. 
iMharn,  Proctor  for  the  salvors,  brofaght  in  the  affidavit  k€ 
M^.'Lhidsay,  with  a  baiUbond  t^ken  by  the  Bleceivt^  of 
jitd«iiit*alty  Dr^ts  at  Harwich,  iand*  hi  prayed  «  M^Hidn 
a^nst  John  Bagnall  and  Thomas  Gie<^ge/'^H6'hkb  ti^^ 
the  bond,  to  show  cause  why  they  should  not  pay  the  pro- 
portion of  the  salvage  due  upon  the  cargo.    Perhaps,  the 
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NoY.  3.  Court,  in  apportioning  the  salnwge  on  the  ship  and  &eigbti 
j^  ^  was  exposed  to  some  difficulty^  as  tlwre  was  no  appearanoe 
for  the  cargo;  but  I  resorted  to  thai  course,  to  aave  the 
expenses  that  would  necesaarily.be  incurred  if  I  declined  » 
to  do^  and  to  briag  .the  Teal  question,  before  the  Conrtas 
conveniently  as  might  be..  The  Monition  was.decrecd^  Vr, 
Clarkson  appeared  for.  John  Bagnall  and  Thomas  G^Qtg^ 
and  denied  the  liability  of. ^hiS' partiesj..  and  .the  questica 
which  I  htfve  .fiow  to  decide  it^wheftfaer  they  are  liable  or 
not,  under  the  bond  ali^ady  mentioned* 

l€  appears  tbaA,  in  .the  performaace^  the'  salvage  MarriGe, 
the  salvors  brought,  the  ship  and  caugo  tO/jthe  pott  oiUur 
wichi  and  that,  not  being  able  to  eOect  aqy  arrfmgemeqt  ai 
to  the  salvage' jremuneratioB,  and,  according  to  their  ttajBtr 
ment,  the  vessel  being  about*  te  leave  IJdrwichy  /Lhey  appM 
by  -thdr  >agcfllt,  oni  Febreary  .7tb» !  19  tM^ 4iRiicimrd  .S^^^h^ 

the  Receiver'  -of  <  Admitalty  :Droit9.ilM:>rtforwicK "KC^Q^ttiiV 
him  to  detain  the  vessel :  aKd-  her. .  f acge» :  in  • ,  p^rsfaffcf  /(v 
alleged)  of  the  provisioDB  of  the  Aqt.9.i&;il0  Vftct^.  ,o;iS9t 
until  a  salvage  eenipeilsation  6houi4*betpaidri«r  .iiMtiltseoQ- 
rity  should  be)  given « foUi  Ihai  purpose*  ■  JM(r.,  (S|f^)iflp0|^.i^ 

pursuance  of  «hiB'^applicat^]^ta^u}red(tha^{a>hpq44lMd 
be  executed  for  the'  latter  <  purpose,^  and  this  is  the  bond 
produced  in  the  oause^  and  it  is  annexed  to  the  affidavit  of 
Mr.  Lindsay.      The   bond  is  to  the  following  effects— 
^*  Appeared  personally,  John  Bagnall^  shipowner^  and  ThoE. 
Greorge,  who  produced  themselves  as  sureties .  for  the  mas- 
ter and  owners  of  the  ship  and  cargo,  and^  submitting  tbeB- 
selves  to  the  jurisdiction  of  the  High  Court  of  AdmiialSf) 
bound  themselves*  their  heirs,  executoijSy  and  administratoffi 
in  the  sum  of  £600,  to  answer  the  salvage  and  expenaes, 
according  to  the  tenor  of  the  Act  in  that  behalf  made  and 
provided ;  and  unless  they  shall  .so  do«  they  henby  oinueot 
that  execution  shall  issue  forth  against  them>  their  hm 
executors,  and  administrators,  goods  and  chattels,  wheieso- 
ever  the  same  shall  be  found."     The  important  questieo  k 
whether  this  bond  can  be  enforced  in  the  High  C<iurt,  of 
Admiralty?  .... 

It  is  impossible  not  to  remember  that  it  ia,  givj9Q  .<m  b^ 


i^4a] 


iMMlRAEf  Y  'COIWP. 


tAl 


BagnaU, 


hA\f  of  tihd  oiiniers  bf  the  ship  anii  cargo,  and'  fthat  the  bail       Nov.  3. 
do^profbss  to  submit  themselves  to  the  jurisdiction  of  the 
H%h  Court  of  Admiral  ;  it  is  giren  to  Capt^Saxby,  the 
tw^  mast^sj  knfd  theit'crews,'  and*not  to  the  owna-s-of  the 
ahiklcks.*    It  is  itti|itosAdible  aiso  not  t»  see  that  bj  the  fovtn  of 
tM  bond  niore  is 'tftJpaUted  to  be  done  than  bypossilMlity 
coiirld  be  done  in  this  Conrt^  bettetiseit  is  attei^  impossible 
Iftfatthis  Court  could  brder  exertion  to  issile  ^againsttthe 
goods  and  chattels  of  Miy  of  thebail^  iwf  neither  Mr.  IB«lgnBl1 
nor  Mr.  George  was  own^r  of  the  cargo  ;  and  they  cannot 
be  liable  for  ealrage  vf\^  respect-  to  it  nnles^  I  canKenforce 
thill- bond.     Now,  apon*  what  principle  can  I: enforce  the 
bond  ?    I  apprehend  only  in  rirtue  of  soaie  l^islative  eiiaot<* 
weiH  authoriaing  me  'SO  to  ^.   Generally  speakings  I.  have 
*no  authority  to  enforce  any  bond  whatever,  unless  it  iseiu 
thebntifre'^f '^bOttomryi-bond^  or  one  which  baa  been  taken 
4iythift.C6ui'tbfAdtniralty  itself.     It  is  abundantly  dean  to 
Uny  mih^f  -tllfeit  if  the  parties*  bad  taken  a*  voluntary  :beiul, 
Vf^Sthout'thelnteHbrenc^  of  the  Reoeiver^of 'Droits  at  all, 
that  bohd,  hmip^evidrValid  it  might :h»vei'beeiiibetwcen]the 
'l^ardes^  'irtl^,  ^^bssibfyi'reoo^rlKble  by  another  juinsdiclioD, 
'i^cfrtdnly  it?  coiM  riot  be  enforced  by  dnsCofurt4  Theinoov- 
yeniend^,  opon  ihic  present  oocasSony  of  a  vessel  goong4kway, 
'  or  bdbg'  imprbperly*  decained^'^  is  one  which  took  .pkoe  ^n 
ibrteei' days,  And  I  believ\e  that;  upon  several  occasions^  the 
i>(B^tiilf  thti  Customs^  withOutany  distinct  aotfaority^ .  used 
to- det^  *v«sseki  under  these*  drcutostances/  being  inflemni- 
fied'  by  th^  sal vorS'  against  the<  cons^ulenees  of  aiich  > deten- 
*tfon,  if  (t  wer^  itlegaU  'Bnt '  I  believe  'the>  qyueation  of  lega*" 
,4!l^i^ ' itl^^lit^fiww ^fiote^ .MO0ted',»(liid> consequently  has 
-itfdVetlb^^n  ddddefi^  ltrbppeffiniftDliav0nbeenia  sottof  extra- 
^Midld^'a^t?  #*aattt6rity,^i6r'4]ilie  dnatoaV  osdvenienco.of.all 
'if^iaHies.^ '  iBut 'the  Whole ^quMLovk  h^e ^tornsi  >iipon )•  the  oon- 
^^^Bftt-^Abti^^f '^  I9U  &^'I0  Vseti,  Cu.09.  no  hm/  .   ..  -i • 

^'^I'^itb  rei^rreli  ^bring"lhf|  ArfgmmmatoM  twoi  aeotionarr^Uie     Construction 
•-dgW^imd'  »rd*«  I -Looting  abthe  Statute^  kself,  Ij  anv  oi""^^^  ^^^''^^' 
i'bliMdfi  thitllihei!^  la  ric  other  section*  W)faioh  cda  howoiiany 
bearing  on  the  decision  of  this  point.    But,  in  lrut)i!^ii/do 
-'^'ttee^hAt^^  aSrd^ecttdnihaaany  bearing  ufMHiiit»  unless 
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Nov.  3.  it  gives  rite  to  one  argumenU-mn  argnmeiit  entitled  to  tmh 
^~~ii  siderable  weight, — namely,  that  in  the  case  mcntioDed  b  the 
23rd  section,  where  a  bond  is  to  be  taken,  the  form  of  die 
bond  is  pointed  out  and  referred  to  in  the  Sidiadiile  A.^ 
whereas,  in  the  19th  section,  there  ia  no  leferenoe  to  of 
form  of  bond  whatever.  The  2Srd  section  ^vea  thefiaMia 
dissatisfied  with  the  decision  of  oMgistratca  an  afipeal^tathe 
High  Court  of  Admiralty,  and  bond  ^ia  to  be-  given  in  At 
form  of  Schedule  A.  •  •  Nov  weicome  to^fe  teal  diffioal^  of 
the  case.  'I  ,./»•;.  .;  .    , . 

What  is  the  19th  section?    The  firat;)pan  of  k  wmifAj 
directs  that  a  reasonable  rewand  diaU  be  |Mid  to  the  aahrtit 
within  a  given  tin^,  and  then-  comes,  the  pasai^pr  (mpm 
which  the  difficulty  arises.    <<  In  default' (thnreof'^T'-tbatJtl! 
the  payment  of  a  reaaonable  rewardr^*  ibe  and  eUp  er  <v»- 
sel,  or  any  part  of  the  cargo  eemainingtoa  board  tbcrasft^ss- 
saved  as  aforesaid,, shall. remain  in  the  castod|r  of  the 'Higb 
Court  of  Admiralty^  and  the  said  goedakn*  other  .aftide(«i' 
also,  until  ^warrant  issued  frvm  the  HighCoortof  AdiitJiy 
the  said  ship,  vesael9-oF.odrgo>,shaU  remain  in  thfc  cnalodjsl 
the  Receiver  or  eScer  of  (he  Crustomsi'tttiti)  the 
acting  or  employed  in  the  preaervaticn.of  siieb>ship 
seUgoods^  pr  other  article  aa  aforesaid,  shall  beve  been 
sonably  compensated  for  his  said^nsiatanee-ieiid  ireoble^ 
reasonable  security  ^ven  for  that  purpose^  to  iJie 
tioa  of  the  said  Receiver  or  officer  of  the  Custema;  or  ii^ 
Court  of  Admiralty/'     Now,  this  bond  was  taken  .iritfaoal 
any  application  to  the  High  Court  of  Admirakgr  et  al]»  aad 
the  Statute  is  exceedingly  awkwardly  worded  in  the  use  of 
the  expression — <<  shall  remain  in  the  custody  of  thciHigk 
Court  of  Admiralty/'  because  there  is  no  reference  to  in^ 
having .  been  previously  arrested  by  a  Warrant  from  tUs 
Court,  or  as  to  how  it  got  into  the  custody  of  the  Court  of 
Admiralty  at  all.      There  is  no  doubt  that  if  it  got  into  lbs 
custody  of  this  Court  we  should  keep  it ;  it  was  tbeKfore 
hardly  necessary  to  say  that,   if  a  salvage  reward  was  not 
paid,  and  the  ship  was  in  the  custody  of  the  High  Court  of 
Admiralty,  it  should  remain  till  salvage  compensation  yns 
paidj  or  reasonable  security  given  ;  for  it  would  be  contrsry 
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to  the  practice  of  the  Courts  ftiid  contrary  to  the  principles      Nor.  a' 
of  JQstice^  if  the  Court  allowed  a  ship  to  escape  its  hands      BonaU. 
under  sudi   circumstances.     Then  it  is  said,    ^'  and  the 
said  goods  6r  other  article  (and  aboy  until  warrant  issued 
from  the  High  Court  of  Admiralty,  the  said  ship,  vessel,  at 
cargo)  shall  remain  in  the  custody  of  the  Receiver   or 
officer  of  tile  Customs"    until   the   salvage    be  paid    or 
setiirity  be  given :  that  is,  supposing  the  property  to  b^  ill 
thi  bkodB  of  the  Receiver,  and  the  authority  of  the  Couft  ' 
of  Admiralty  is  not  exercised.     This  is  plain  enough.    If 
the  Afllmiralty  auth^ty  has  not  been  exercised,  and 'the 
Receiver  is  in  possession  of  the  i^p  and  caigo,  it  ^  plain 
envagh  tosay  that  itshall  remain  in  his  custody,  or  that  of  ^ 
officer  of  the  Costioms,  till  compensation  is  made,br  ti^a^cM^  ' 
8ble)seeBr]ty  given  fat  ^at  purpose,  ^^  to  th^  ^adsfkction^of  ' 
tli^R^ceiver  or  o£5eer  of  the  -Customsy  «i^  Higii  Gottitof" 
Admiralty.''  >  This  may  be  a  bond  tO'th^  satisfk<*ticm  ofth^' 
Rtantcr  ;  but  is  it  a  bond  to*  satisfy  the  High  Court  of  JIdu 
miid^^  without  dhe^igfatest  interfc^nce  of  the'Co^Mi;,  at  ' 
wSkp  timfr?  •  -Qiirtaiii^  it  is  bot*    Th^  real  mode  of  cdit<^ 
•tmingthis  can  bsbut  oner  that  >k,tbait' where  the  vrasel^ 
or-e»rgo^  qr  go^s,  remain  in  the  custody  oi  any.  officer,  the 
aecBiiiy  must  be  to  his  eaittaAtctioil ;  when  it  is  in  the  pos^ 
aeflBoni>df  the  ^Admiralty^ -the  security  must  be  aeeorditigto 
tli«>nbttat^O0iil'se  ofi  pnoos^ng  here*     Th^  other  constrao^ 
tiafeitould  bo  this:  ^' until  reasonable  security  is  given,"  id 
th^'ultamadve^  '*  to  the  satisfitfetion  either  of  the  Receive' 
orlof  the  Gomn  06  Admiralty/'  '  It  is  impossible  that  I  eaii 
sij^pose  aBthns.  '  I  cannot  say  that  I  can  extract  from  these 
w^ha  ^a  ii4wer  ^and- authority  which  do  not  fairly  emanato 
ftotti  the  tenas  in  which  the  Statute  is  couched. 

rliiePBfbTe,  I  tarn  of  opinion  that  I  have  no  authority  to     Court  no  an- 
•nOfbroetbis  bond,  and  I  am  under  the  nece««ty  of  pro^  ^^^^^^^3; 
go—bciny'tfaat  thes6  persons,  who  have  signed  the  bondy 
snost-be  ^fismissed-  from  the  Court,  and  with  costs. 


PTOciom—Taiham,  for  the  salvors;  F,  darkson,  for  the  owner  and 
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Nov.  3.  The  "  Lady  Flora  HastiWos."— 6a«j*?,  6y  Act  dW  f^iifc 

TowBffe  —  ^^^^ — ''^^'^  ^^  *"  action  by  the  managing  director  oP'ttfe 
Where  a  con-  Caledonian  Steam-Toiring  Cofnpany,  t>#iieni  of  the  stMtiiV 
tract  was  made  ^^  g  ^y^^  i?o6erf  fi^ce,  the  SatUer  Jaknm,  'and  theHoftM 

for   a  towage-      °  ^ 

tervice,  in  the  Bums,  against  the  barque  Lady  Flora  HnuHngMt  lif  000 

performance^of  ^j^^^  ^  recover  the  sums  of  £40  and  £12  fbr  towageHNSS' 
ver  of  one  of  vices  rendered  to  the  barque.     The  plaintiflfs  idleged  thai  tilt 

the  tug's   en-  Robert  Bruce,  of  120.hor8e  power,  on  the  23rA  Atirfl,  18W, 

gines  was  bro- 

ken,  and  she  observing  near  Dover  the  barque,  homeward  Txniiid  fM 

required,    and  New  Orleans,  with  provisions,  proceeding  under  doiibl^ 
tber  assistance  recf<^  topsails,  and  having  lost  her  jibbooniy'  tn&eftd  her 


to      complete  services,  and  a  verbal  agreement  was  made  between  thetiMi 
the  senrice,  the  ,,  «t«  i«  ^^  ■ 

master  of  the  masters  that  the  tug  should  tow  the  barqftie  to  Gfavtaew 

vessel     towed  for  £40,  and  she  was  accordingly  tdcen  in  tow ;  tfaat^  wbdl 
tbe^ontrac^  "^^  ^^®  ^^^  buoy  of  Margate  Sand,  the  Ab  f&debMt^ 


and  the  plea  of  get  in  against  them,  the  barque  was  brought  up  "M  tW 

dency  a  '^^  "%^*'  *^  "^^^^^  ^ime  the  lever  of  one  of  the  enghM  bfofti 
not  being  prov-  and  the  tug  ran  into  Brioadstidrs,  ifrhere  the  tv^  tti^^ 
thht  the  con-  (*^'"fi>  distinct,  of  OO-horse  power  each)  were  discbrin^ddlf 
tract  had  been  and  the  power  of  the  one  uninjured  Was  broogltt  tiyMr 
fulfiUed.  ^^^  y^^Y^  paddle-wheels ;  thkt  th^  next  tttomiikg  thb  tt^ 

proceeded  to  the  barque,  again  took  her  in  towj  biittt 
wind  increasing,  and  the  tide  setdng  in  a  Contrary  dilrectkn, 
she  was  brought  up  in  a  safe  position  in  the  Gtrdler  HMf, 
where  the  tug,  with  the  assent  of  the  master'  and  pilot  of  tiile 
barque,  lefl  lier,  and  proceeded  to  Grravedend  toprbcrii^ 
another  of  the  Company's  steamers,  better  adatptM  f^  ttyt- 
ing  her  than  the  Robert  Bruce  in  her  then  coiidilSon';  itlHt 
the  Sonter  Johnny ^  of  60-horse  power,' was  sent  fbr  that  pa^ 
pose,  and  next  morning  commenced  toiling  the  bAfque;iilfl 
being  met  by  the  Robert  Bums,  another  of  th^'Cotnpaa/ii 
tugs,  also  of  60-horse  power,  which  had  been  despatched  ttm 
Gravesend  by  tlie  master  of  the  Robert  Bruce,  toasnstAe 
Sonter  Johnny,  if  necessary,  she  joined  in  towiiiig  th^  b^iqvi^ 
which  arrived  next  day  at  Gravesend^  where'a'flre^'engt^ 
ment  was  made  with  the  Soulcr  Johnny  And  the  RtibeHB^tHb 
to  tow  the  barque  to  the  West-India  Docks  ibf  £lfl^  trindi 
was  done  the  same  day.  On  the  part  of  the  oWner  of  ifti 
barque,  it  was  alleged  that  the  master  of  the  fft>6l^i^  Brucr, 
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bftsthe  fir$t  instancey  represented  to  Macfarlane,  the  master  Nov.  3. 
Qlftthe  barque^  that  his  steamer  was  of  120-horse power,  and  jJ^duFlara 
ope  oC  the  most  efficient  steamers  employed  in  towing  ves-  Hastings. 
id%  aiid«  misled  by  such  assertion,  he  made  the  agreement ; 
dml  the  steamer  proceeded  slowly  with  the  barque  in  tow, 
apparently  from  want  of  sufficient  power,  and  when  off  the 
Ijiortk  JP^reland,  the  master  of  the  tug  hailed  the  barque  to 
ifttod  by  and  haul  the  tow-rope»  as  his  engines  had  broken 
dQwn,.  and  the  barque  was  thereupon  brought  up  off  the 
Kcwth.  Forelmid  for  the  night;  that,  next  morning,  the  tug 
^ci$uro^,44nd  ^ii^;^  took  the  barque  in  tow,  but  made  little 
^fUQfiheaii,.  and  was  unable  to  keep  her  up  to  windward, 
VI^Jil^nginQt  qf  sufficient.power  to  weather  a  buoy  at  the 
nm^jhc^ythe  tug  was  obliged  for  the  second  time  toabaa^ 
ijli^,  jU|e .  <  9enrice, . whereby^  the  barque  was  oompelled  again 
tp|)>itipgffipy  wben.the.tug  left  her,  proceeding  to  Gravesend 
fi|9,ll,{niore  efficient  steamer,  A^ithopt  the  assent  of  either 
IDlcfarlane,  or,  tbe  pilot,  who  intended'  to  get  the  barque 
i|9^^,,panYas,  but  which  was  found  impracticable,  owing 
^.,^kl^t  position  in  virhich  the  barque  was  left,  being  in  the 
^fft  ^^eps  tQ  Uie  westward  of  the  Girdler  BuQy,  and  with 
|j||l|^jJ|a[u^).S4nd.close  under  her  lee,  by  reason  whereof  it 
^^jipfpoKM^  -to  move  firom  her  anchorage,  and  the  sei^ 
ii[|lt^  iifaS;kQpt  during  the  night  by  direction  of  the  pilot, 
aK^B^X9Un%,  pf  the  1  dangerous  position  in  which  the  barque 
^p^.,ptfci^ ;(  4nd  the  owner  expressly  alleged  that,  at  the 
tifjffif^  .^fie  fiqli^i.  Bruca  ^Xit  offered  her  seryices  to  tow  the 
Ipf^u^  the  tjug  was  not  in  a  competent  or  fit  condition  to 
uyjif^piftjlke  auch  service,  her  engines  being  originally  of 
Illl9ch,l(pwjer  power  than  represented,  and  they  were  so  worn 
8i)4i^tWP^^:<^  lOthierfvise  damaged  as  to  render  her  wholly 
ii^4Jl^i|^.  t|0  undertake  the-  towing  of  any  vessel  of  the 
^f^jp^f^tl^  La(^  flora  Hastmga;  and,  further,  that  another 
"WW^  .the  jyWv  York  Packet,  which  had  lefl  New  Orleans 
at^tbea^nie  time  with  the  Lady  Flora  HaMings,  and  which 
was 'iieating' through  the  Gull  Stream  when  the  Ladif  Flora 
^m^jn^:  passed  in  tow  of  the  steamer,  safely  arrived  at  the 
Dkic)^  about  twQOty-eight  hours  before  her ;  and  the  Answer 
concluded  wjth^a  .prayer  that  the  Court  woukl  pronounce  the 
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Not.  a       cUim  to  the £40  forfeited  by  reason  of  thecootrael not  hav- 
La^hra    ing  been  duly  fulfflled. 
Uuimga,  The  8uni  of  £12  waa  brought  into  Court. 

Sir  J.  Dodson,  Q.  A.,  and  Jennery  Dr.,  for  the  atem-tqg; 
Addams  and  TwisSf  Dm.,  for  the  owner  of  the  barque 

JuDGMiNT.  Db^  Lushjngtom.— ^Thia  suit  was  originallj  broagbft  by 

the  Caledonian  Steam-Tug  Company*  for  the  purpose  of 
recovering  two  separate  sums  of  £40. and  £12,  which  itii 
alleged  were  oontracted  to  be  paid  by  Mr.  Macfiwlane^  tbe 
master  of  the  Lady  Flora  Hastings^  fbr  certain  towage 
services  agreed  to  be  rendered.  As  to  the  awn  of  £12,  it  is 
brought  into  Court,  and  admitted  to  be  due.  Indeed,  the 
two  transactions  are  separate  and  distinct*  With  rtspetUlo 
the  sum  of  £40i|  the  defence  is,  that  the  contnust  was  nt 
fulfilled.  It  is  necessary,  therefore,  thati  abould  Jookst 
tbe  circumstances:  of  the  case,  to  see  whether  or  not  theioqo' 
tract  was  broken,  legally  speaking,  and  payment  is  pwp^f 
refused.  <■  .«..<•.« 

I  apprehend  that,  in  a  contract  betweea  Hiateayei-^agsiid 
a  vessel  to  be  towed,  the  ■.  general  principi^  ;wiiidi  goniM 
the  making  and  breddug  of  oontrscta  mntft  *  gosw^sm; mj 
judgment ;  but  considering  the  peculiarity  ofrlheee  cases,  it 
must  be  observed  that,  though  the  general  prindple  goveiei 
contracts  of  this  kind,  made  on  the  spur  of  the  iiioineot,yct 
Idonot  mean  to  lay  down  this  doctrine  without 'great  se 
servation,  according  to  the  circumstances  of  the  ease. 

This  vessel,  the  Lady  Flora  Hattingayon  her  iYoyageiran 
New  Orleans,  having  arrived  off  the  South  Forelandf  oe  the 
2Srd  April,  the  master,  in  order  to.  save  timey  agreed  with 
the  master  of  the  Robert  Brtice  that  he  should  tow  her.upiv 
Gravesend  for  £40,  this  ocmtract  being  a  verbal  contract^  ast 
reduced  to  writing.  Now,  if  a  steam- tug  enters  into. a  eoi* 
tract  to  perform  a  stipulated  service,  and  it  shall  be  IooimI 
that  the  steamer  was  incompetent  to  perform  that  sertie^ 
the  owner  of  the  steamer  could  not  enforce  the  paymeat-rf 
the  money  ;  and  the  first  question  will  be,  whether  she  tis> 
or  was  not  in  a  condition  to  perform  the  servicer 

The  steamer  towed  the  vessel  to  the  North  l^nelandrSid 
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<Mi  arriving  there,  she  was  brought  up.  Now  it  is  made  a  Not.  8. 
question  whether  it  was  proper  to  bring  her  up  there  fdr  i^adu  Flora 
the  night.  It  is  said  by  the  steamer  that  it  was ;  on  the  Hiutmgs, 
other  hand,  it  is  alleged  that  the  lever  of  one  of  the  engines 
having  been  broken,  the  breaking  of  this  lever  was  the  rea- 
son of  the  bringing  up  of  the  vessel.  But  it  is  unnecessary 
to  decide  this  point.  The  steamer  proceeded  to  Broadstatrs, 
and  next  morning  she  came  back  to  the  Lady  Flora  HaH- 
mgSy  and  towed  her  to  the  Girdler  Hole,  where  she  anchored 
for  the  night.  No  objection  was  made  to  the  steamer  going 
toBroadstairsy  on  the  part  of  the  master,  nor  to  employing  her 
the  next  morning.  The  steamer  quitted  the  vessel,  and  went 
to  Gravesend,  and  the  parties  are  at  issue  as  to  whether  she 
"ivAa  \eft  in  an  improper  situation  at  the  Girdler  Hole.  I 
eannot  believe,  as  a  pilot  was  on  board,  that  this  was  an 
improper  situation  in  which  to  bring  her  up.  It  does  not 
appeal  that  Madarlane,  the  master,  assented  to  her  leaving ; 
'on  the  other  hand,  tliere  is  no  satisfactory  evidence  to  show 
that  the  steamer  lefl  the  ship  improperly,  and  it  is  not 
Alleged  diat  either  Macfarlane  or  the  pilot  remonstrated ;  I 
«hou)d  h»ve  expected  that  there  would  have  been  a  moat 
j^tmct  averment  to  this  effect ;  but  there  is  not 

On  tbeHfrival  of  the  Robert  Bruee  at  Gravesend,  the 
-iDe|m-tng<i9ottl«r  Johnny,  belonging  to  the  same  Company, 
was  despatched  to  the  Lady  Flora  Haaiingt,  and  was  joined 
liy  the -Robert  Burnt.     They  arrived  at  Gtavesend  at  two 
o'clock,' where  a  fresh  engagement  was  entered  into, 
•    It  it  on  these  facts  that  the  defence  is  founded,  and  it  is 
'•Bid  thut  the  agreement  was  not  i\ilfil]ed ;  and  if  so,  I  cannot 
-  ^i^rOnounce  for  the  claim  of  the  Caledonian  Company.     The 
%Ht  gtt)bnd  is,  that  the  Robert  Bruce  was  inefficient  a  priori 
^X0  do  th49  service  she  bad  ondertaken,  and  tow  such  a  vessel. 
-Iset  us  see  how  this  question  of  inefficiency  stands  on  the 
-Affidavits.    I  cannot  see  any  satisfactory  evidence  of  the 
''Bibberi  Brkoe  being  inefficient.;  she  is  stated  to  be  a  stkanuir 
'loTlSO'-horse  power,  and  if  so,  -she  would  be  adequate  to  the 
^Mnrvioe  of  towmg  a  vessel  of  600  tons.    It  is  said  that  an- 
other vessel '  performed  the  voyage  with  greater  expedition 
ID  the  Lady  Flora  HaeHngt;  but  that  is  too  uncertain  a 

VOL.  VI.  4  B 
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Nov.  3.       criterion.     With  regard  to  this  first  ground,  therefore,  I  am 

Lad^Flara    ^^^^  ^®  ^7  ^^*^'  ^"  ^7  ©P'^ion,  the  contract  was  not  an- 
HaMtmgt.      fulfilled,  ^y,fffyffl|^t»hffjgti|^|finyefliHfeM|jy I #i  th^  steam- 
vessel. 

The  next  ground  is^  Akt  tlie  lerer  of  the  engine  wu 
broken  when  tt^^y  were  off  the  ^^rtf^  Fg^^^l4fifl«4if(hi^(was 
a  .contingei^qy  whjlch  np  precaution  could  bave  provjdoi 
against.,  But  ybat  are  the  legal  copsequepfces  of  4-  steasicv 
being  partially  disabled  ?  If  she  waa  thereby  rend^ced  unfit 
to  perform  her  eD|;agementy]l^r.Ma9£li^;}{iQ/^,^o^^.b«v^l7e^ 
justnfiifed  in  saying,  "  Ypu^^  unf^|^.]M>  .p^Eform  jpnti'.Qm 
.  .  tract ;  there  is  ^n  end  of  %he  ei^gag(^et^,^u^l  mijf^^wf^ 
anothpr  stealer/*  la^i  of  opipiQu^^^ji tbg,fV?|«y,oc«yifP<(t 
by  the  l^ver  of  ttie  tug  being  bjoHeb^tjiiougb  p^sje;]^  y<rifl<rn<ih 
and  though  no  care  or  potion. coukl  have. 8mr<Mc«agwipl 
it,  would  bave  b^eq  suffipient.taiput  a^iei^4tta$her40IP»» 
'  ment,  if  ^^r.Macf^rlaneb/id  availed  himsf^fr.pr.tbiajflMi 
But  he  did  not  do  so;  he  adopted  a  di&rjentiC^auraej? far 
waits  for  hc^,  and  when  she  cornea  bapl^li^.ayAilabiliipidf' 
of  her  services  agaip,  I  think  tbis  yfs^  a  con0(4eie>viaf<» 
of  any  breach  ^^f  QOptract^  apjd  if.sPiJjt  could.  ^i^i^erriiMmtt 
so  as  to  allow  the  owners,  pf  tJbe  La/ig,I'hfr(i  Ifftstrng^^t^  amnl 
themselves  of  it  as  ^  ground  oC  defeuce^  ,J^f^t  )th^  vcvselms 
towed  up  to  the  Girdler  (Inle,  tbere  again  febe  TTiTtrr  TW^ 
have  availed  himself  o£  the  breach  of  .engagemfliit ;  bul.lie 
acted  as  if  the  contract  was  a  continuing  contra«t|  and  il 
cannot  be  doubted  that  the  two  tuga  were  sent  iD.pursfiafiCfl 
of  the  original  agreement,  apd  he.  accepts  th^ir  eef  vioeS'iB^ 
substitutes  for  the  other  vessel,  to  perform. th9  service  in •il»< 
room*  I     .....•,•  ■ 

Towage  pro-  Therefore,  I  am  of  opinion  that  the  master,  if  there  kii 
been  a  breach  of  the  engagement,  has  not  availed  himself  of 
his  legal  opportunities,  and  I  baye  no  choice  bat  to  pi»- 
nounce  that  the  contract  has  been  fulfilled,  and  that.tfae 
towage  must  be  paid. 

Pr<K:tor8 :-— X>MCon.  for  the  stfmm-tug;  AddanUfjun.^  for  tbe>]|}^ 


nounced  for. 
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' <  'i^  VrM ogpilMr  craurt  of  armterliutt;* 

"■-  'lil    '^HB'GbblM'bF  ll^ARt  ll^OWELLy  WiDOW,    DEC Where    tlie 

SMbtfJbfi,  €«*.piwie.— The  deceived  died  2Srd  March,  1848,  deceaied  wrote 
Mivfri^  A  i^m,  -d^ted  18th  December,  1844,  in  which  her  fi^^'^sL''"of« 
<tiM|^6t^1%  A.  fl.;  find's.  B.,  are  named  executriccs,  and  «hcet  of  paper, 
«1irthi*r'wtitterfdh'oAfedlde  of  a"  slieet  6t  foolscap  pfper,  I^J^^^'  ^^ 
oblldMhig  %9th'  tfieMPortbal  Words  of  Ihe  teslimmium-AsM^e :  for  ibe  signa. 
«i['ItaHHth**  Whfereof,  I  ha'**  to  this  my  last  will  and  testa-  S^*Mt«[on! 
AlcWSfet  ilnd  SdfbsA^Kbed  dy  hand  and  seal  the  day  and  year  daiue,  and  her 
tihtAbbV^  a^mkhr  This  writing  was  brought  'rfown  tof^^^"^^.^^  ~][; 
#Mtfa  hi&lf 'Hh'inch  bf  thle  ed^e  of  the  paper,  alflfording  space  the  top  of  the 

t^rfWwtiftrt^ttedtceiisfea'^'signatui'fe,  but  Po£  for*  the  foil  ^2^^^^^ 
l<>ii>i>gitteest>it!ott*elatite,' Which  Was  Written  at  the  very  top  will  'was    not 
orthr*4J<«nd  rfdey«»Sr^ed,  sealed,  published,  and  ie- JJJJ^^^JJJ^^*'*' 
dhMd'fty  th^Bidd  testtftnk,  M.  H.,  a6  and  JTor  "her  last  will 
wdA  tetttMf^t;  in  the  prentice  of  us,  who  at  her  request  and 
iii^her  !pres<hice  titid  ih  tb^'  presence  6f  ekch  other  have  here- 
dmi6"l«lbscr{bed^  out  itatnes  as  Wftheidses  thereto.    J.  L.» 
J/9.''    "Oti  tUe'rigtit  hbtid'df  tlhis^ttestatioti-clause  was  the 
8%Dat(iiie>bf  the^e^iited;  ofppo^te  io  k  seal. 
•i'Ddthei  'Dt^J;  'ttkyi^bd  fo^  ptbbat^i-lThe  signature  of  the  Motion. 
dte^lMed^f^llbWs  iUf'dds^l^'As  po^sibU  b^  ^tie  Second  side  of 
tbtt^pi^i^^^tbe  WHtinfg^Ilfn^  th^'flrst  i^id^. '  [Per  Curiabi.^ 
TltefnM0  plerity  "bf  Ht&Oitf'at  th^'^d  of  Hie  Will.]     If  she  had 
if#itt0n>ilt'eb«  biAttbtt  6f  ihak  side«  Tiirii  over,*'  the  signa- 
tore  would  have  been,  within  the  strict  letter  of  tii'e  Statute, 
ttilfte'l^MM  dr  €fnd; '  

•Air  'H.  JbnurR'  Fo8t.<^'Here  is  no  signature  at  tfa%  foot  Dicaic 

or ikid^^  the  Mrf/y.     tri  Sm&t  v.  Bryeri*  \i  Was  cTeterrhined 

that  the  signature  of  the  deceased  must  be  at  the  fo6t  or 

end  of  the  will,  and  this  signature  is  Dot  at  the'  foot  or  end 

of  the  will.   I  am  under  the  necessity  of  rejecting  the  Motion.     Motion    re- 
jected. 
Moan,  Proctor. 

•  Antea,  p.  406.     Supp.  xli. 
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Where  a  tes- 
tatrix wrote  lier 
will  on  the  first 
side  of  a  sheet 
of  paper,  which 
it  filled,  and 
wrote  a  revo. 
catory  -  clause, 
with  testimo- 
nium and  attes- 
tation clauses, 
and  her  signa- 
ture, on  the 
third  side,  leav- 
ing the  second 
side  blank: — 
Held,  that  the 
signature  was 
at  the  foot  or 
end  of  the  will. 


Motion. 


DycRF.r. 


In  the  Goods  of  Jakb  Cordbr,  Widow,  ]>Biv-lb' 
/fbn,  cx'parie, — The  deceased  died  in  June,  1648,  learioga 
holograph  will,  dated  "13th  of  the  seoolid  nwndv  18417.' 
It  is  written  ^n  a  sheet  of  foolscap  paper,  the  bequertiiHl 
appointment  of  executors  filling  the  first  aide,  down  toabnt 
half  an  inch  of  the  edge  of  the  paper.  The  second  tide  ii 
blank.     The  third  side  begins :— 

And  I  hereby  revoking  all  former  wills  made  by  me  at  any  tine 

here  to  fore  do  declare  this  only  to  be  my  last  will  and  testamot 

in  witness  where  of  I  the  said  Jane  Corder  teatatni  to  ihh  isj 

last  will  and  testament  contained  in  one  sheet  of  ]paper  aiifl  to'lUi 

there  of  set  my  hand  and  seal  this  the  thirteenth  day  of  iheseddl 

month  one  thousand  eight  hundred  and  forty  aevea*  . 

Jane  Corder. 
Signed  sealed  published 

and  declared  by  the 
said  Jane  Corder  as 
and  for  her  last  will 
and  testament  in  the 
presence  of  each  other 
and  at  her  request 
have  hereunto  sub- 
scribed our  names 
as  witnesses. 

W.  A.  .      . 

CD. 

Baiifbrd,  Dr.,  moved  for  probate.    - 

Sir  H.  Jbnner  Fust. — No  name  is  signed  at  the  b* 
torn  of  the  first  side  of  the  sheet  of  paper,  but  on  the  iM 
side  is  what  appears  to  be  a  continuation  of  the  will,  ''tf' 
I  hereby  revoking  all  former  wills  made  by  me,"  &c.»  pi 
the  testatrix  signs  her  name  at  the  bottom  of  the  ieite- 
nivm-clnuse,  considering  this  as  part  of  her  will,  rerokiif  d 
former  wills,  and  declaring  this  alone  to  be  her  will.  Hov 
the  second  side  is  blank,  and  (as  observed  by  Dr.  fiayfbi^ 
I  see  no  reason  why  a  person  should  be  bound  to  writer 
each  side  of  the  paper.  It  appears  to  me  that  tketeitatibt 
when  she  got  to  the  appointment  of  the  executors^  moot  It 
go  on  with  the  will,  but  not  finding  room  tacontiaiieil* 
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that  side,  she  went  to  the  third  side.  I  am  of  opinion  that  Nov.  7, 
the  will  did  not  end  until  the  clause  of  rerocation  and  the  Carder,  dee, 
declaration  that  this  only  is  her  last  will,  and  that  this  is  a 
part  of  the  will,— not  the  testimonium'^ciause,  but  the  clause 
c£  revocation  of  all  former  wills,  and  the  declaration  that  Umb 
is  her  only  will.  As  in  other  cases,  I  do  not  know  that  tlie 
Court  can  prevent  a  testator  from  leaving  blaiik0  in  a  will^ 
and  it  is  difficult  to  say  how  much  space  is  to  be  left  be- 
tween paragraph  and  paragraph. 

I  am  of  opinion  that  this  will  is  duly  executed.  Motion 

(There  were  obliterations  and  interlineations  in  the  willt  8»nted. 
of  which  probate  was  decreed  as  it  stood.) 

I 

JBa^fordf  Proctor. 


In   the  Goods  op  Esther  Powell,  Widow,  dec. —     Whereates- 

Moiion,  ex'parie.'^The  testatrix  died  27th  February,  1848,  ^^^^  a'coSdl 

leaving  a  will  and  two  codicils.     The  will  was  signed  by  the  with  a   mark, 

testatrix,  and  properly  attested  :  the  codicils  had  no  attesta-  "nd  an  attesting 

'      *^      "^  ,  ,  witness,  mean- 

tion-clause.    The  subscription  to  the  first  codicil  appeared  ing    to    write 

to  have  been  (faintly  written)  as  follows :  "  Esther  Watkins,  *>«r  "■"*•  ^^ 

1  ..     WT  ,  .        ,       .     .       .11  .         /.    wnttenawrong 

her  X  mark.      Upon  this  subscription  had  been  written  (m  surname,    and 

a  bolder  manner,  and  with  darker  ink),  but  not  so  as  to  ob-  afterwards 

wrote  over  tbe 
literate  it,  '*  Esther  Powell,  her  x  mark."     The  name  and  game  her  real 

description  of  one  of  the  attesting  witnesses  to  this  codicil^  name,  not whol- 
«*  J.  F,  B.,  clerk,"  appeared  also  to  have  been  written  twice,  ^^e  former,  d^ 
once  with  pale  ink,  and  again  with  dark  ink,  the  latter  upon  posing  (contra- 
the  former.    The  Rev.  J.  F.  B.,  who  was  a  witness  to  both  J^rance  of  SSb 
^eocficils,  swore  that  they  were  duly  executed,  by  the  de-  paper)thatsuch 
^ceased  making  her  mark  at  the  end  thereof^  in  the  presence  contain^"  her 
«f  him  and  his  co-witness  ;  and  with  respect  to  the  double  real    name,  -^ 
«igiiatures  to  the  first  codicil,  he  deposed  that,  in  order  to  crMd^^as^the 
identify  the  mark  of  the  deceased,  he  wrote  the  name  and  paperoriginally 
words,  *«  Esther  Powell,  her  mark,"  at  the  foot  of  the  codi-  •'®^- 
'Cil ;  that,  immediately  afler  the  execution,  he  took  it  to  his 
residence  for  the  purpose  of  safe  custody,  at  the.  request  of 
Ae  deceased  or  her  friends^  when,  finding  he  had  written 
■tbo  name  and  words,  '*  Esther  Powell,  her  markj".  with,  a 
ioe  ptn  and  in  pale  ink,  he  wrote  tbe  same  n^une.and  words 


Nov.  7. 
PowiS,  dec. 
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again^  with  a  thicker  pen  and  darker  ink,  to  make  then 
more  legible^  and  also  wrote  his  own  name  and  addhioB 
**  J.  F.  B.,  clerk,"  over  (upon)  his  former  sabscription,  and 
he  persisted  that  the  natne  he  first  wrote  to  this  codidl  wm 
<'  Esther  Pawdi,'*  although  it  was  quite  clear  that  it  im 
<«  Esther  JVatkins."  The  name  <<  Watkins,"  that  of  a  lega- 
tee, forms  the  last  word  in  the  codicil^  affording  the  hmus 
of  easily  accounting  for  the  mistake*  The  profMi^ 
amounted  to  £300. 

Addams,  Dr.,  moved  for  probate  to  the  aole.  execntor,  iritk 
the  name  «<  Esther  Powell." 


DiCEIE. 


Sir  H.  Jxmnbb  Fuax.-^I  cannot  let  tbe  probate  go  at 
so,  with  nothing  to  show  that  the  matter  waa'cded  to  tk 
deceased's  attention*  It  is  quite  incomprrehenslblehoir  itii 
that  this  gentleman  should  not  have  khbwh  better^  and  tbt 
he  should  still  persist  iti  sayii^g  that  the  name  i^as  gngiail^ 
written  «*  Powell/*  whereas  it  is  clear  itl)at  it  was  t^Kit* 
Motion  varied,  kins.  The  probate  must  go  o,ut  aa  f;he  ^ain^  .¥Utf  ,prigin«l|^ 
written,  "Esther  Watkjn^^.Jji^r.  x  tnairkr"  ;     r/      .  < :    '    - 

TA^ttmh  Praetor* 


•  •         • 


f    «       1 


■  .;,     -. '  ■    ■•■'I     -:;■■  .■>■  1-1  i'.  '•.-  L.i-'i  ■'■ 

I       ii;-.-    ■■I'    iU   r-;^  I     ^'il/    :'!}1'"  :■  '■ 

.■■..::..  -j-i    '"■  ■:!"»     :  ■"  ■■■>'■    ' 

:       ■  ■■.•■■         • .  ■■»■■■■■ 


1st  Seas. 

Divorce  by 
reason  of  adul- 
tery by  the  h  us- 
band  against 
the  wife,  sus- 
tained on  direct 
proof  by  one 
witness  of  an 
act  of  adultery 
with  one  per- 
son, and  proof 
by  other  wit- 


<!ron«i»tor9  ffourt  of  uoitikom 

NOVEHBBR  10. 


Taylor  v*  Tayloiu— •Cai«#f.-— This  w«a  ft  suit  for  pwpt^ 
rationi  on  the  ground  of  adiiltery»  by  Mr.  Henry  TajWr' 
against  Sarah  Ann  his  wife.    The  Libel  pleaded  :-^ 

1—3.  The  marriage  of  the  parties  .on  the  9th.  il4inl».isa6».iii 
being  a  widower  and  she  a  spinster^  and  their  cohabitMS. 
4.  That,  in  coasequence  of  differences,  in  Augaat»:1641^  ik^ 
aprreed  to  live  apart,  and  Mr.  Taylor  took  a  houaeior  his  vifa^iki 
rent  and  taxes  of  which  he  paid*  and  made  her  an  aUovaooslv 
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W.tepaiate  maintenaDce^  tnd,  at  her  earnest  enti^eatiei;  oecddioh^      Kov.  10. 

l}j  ¥i$ited  and  cohabited  with  her  until  December,  1847.    6.  That,         .— ^ 

>9p  ^ter  she  went  to  U.?e  apart  from  her  husbaa^  Mri.  Taylor        XmSor 

idul^edy.  and  oqnUnu^d.  to  iodulgey  in  intemperate  habits^  fre* 

aentin^  public-houses  and  other  places  of  public  ent^rtsimne^ ty  "^"^  ^  ^?^® 

tieretrom  she  would,  at  times,  unknow^  to  her  husband,  return  Jicitation    of 

\  \k€t  boiise  late  at  night  in  a  state  of  intoxication,  accompanied  chastity    to- 

^^ninge  mien; 'between  whom  and  herself  many  indecent  fami-  ^"'^  ^^Th 

^tW  -{fess^,'  and  \nth  whom  she  at  times  comnutted  adultery,  rule   of   these 

.  That  in  October,  1847,  she  was  visited  at  her  house  by  a  man  Courts,  requir- 

HDfld^JKilaoii;  «i4mv  M6t  driAkiiig  \wth  her,  reth^d  with  her  to  }'^^  51$?^^^ 

er  bedroom,  where  they  committed  adultery.    7.  That,  on  thie  considered. 

5th  December,  1847,  Mrs.  Taylor,  who  had  for  some  hours  been 

iiy^fioVAoiphtr  Jbpufltj  seAuraeck  thelneto  about  11  or  12  o'clock  at 

igl^t,.}o  ta. state  oi-  intoodoatipti,  acoompaoied  by  a  strange  man;' 

lat  m^y  grots  and  indecent  liberties  passed  between  &em,  aod' ' 

latf  ^rs.  Taylp/s  sjerv^k  remonstrated  with  her  upon  bringingp; 

ii*U  man  home  with  her,  and,  in  her  presence,  infon^ed  iincUff 

itli'tlil'fli  Mfrs.  l^aylor  was  a  married  woman,  and  upon  the  seryant^, 

tcAU^ng'to  induce  the  man  to  leave  the  house,  Mrs.  Taylor  ear  .     v .     - 

elfrOiii«d  to  prev^i  His  so  dbing^  whereupon  the  setroit  threat*, ^ 

3ed  to  inform  Mr.  Tayfar  of  her  conduct ;  that  the  man,  ttien,  in 

le  bearing  of  Mrs.  Taylor,  and  uncontradicted  by  her,  stated  that 

le  bad  invited  him  to  stay  and  spend  the  night  with  her ;  that  he 

imained  with  Mrs.  Taylor  in  the  same  room  until  2  or  3  o'clock 

f  the  following  morning,  and  that  they  committed  adultery.    8. 

hat,  in  the  evening  of  the  yikJaauafyi  1018,  Mrs.  Taylor,  who 

id  for  some  hours  been  absent  therefrom,  returned  to  her  house, 

;companied  by  a  person  named  William  Munday,  with  whom  she 

loimitted  an  act  of  adultery ;  that  they  afterwards  left  the  house 

T  a  walk  and  re 

id  pass  the 

id  were  in  the  act  of  getting!  iqto  the^sam^  bed,  when  Mr.  Taylor  -<  '- 

iddenly  arrived  at  the  house.    9.  That,  on  the  same  day,  prior  to 

te  cinenawjunca^  pieaded-  iik  *  the  pveoedhiif''  Mi<cle;  Sarah  I^dv^, 

le .  aeiTfnt  oi  Mra.Ta)to, : uemnnfltrated  with '  her  upon  the  irre^' ' 

olarity  of  her  pqa^HC^  wjhereup^a  Mfs^  Taylor  turned  her  ottt  >of 

«  house,  and  she  went  to  Mr.  Taylor,  who,  in  consequence  of  the 

MBflQiiAieatioBaiade  to  him  by  her,  proceeded  to  his  ttrife*s  house, 

I  betee  fitoaded.    10*  That,  on  the  following  day,  Mr.  Taylor 

est  lo  his  wife**  residence,  and,  in  the  presence  of  a  friend,  re- 

toailiatfd  with  Imt,  whereupon  she  adoHtted  that  Munday  had 

^en'Odonesnth  her  in  her  bedroom  the  preceding  night;  upon 


— — w     — -         _— ...-w^.  y      J        ._..«       ...wy       ^..w_    ..  ,1..  _w     .w_w     WW     mm'^^m'^-^ 

fu^iMlf^  ¥f!!'5«l>»<¥|  !*9J|^h«f<^/o  remain 
nigQt  With  ner ;  that  they  retired  to  her  bedroom. 


•V.I  I 
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Not.  10.      which  Mr.  Taylor  left  the  house,  and  cencd  to  eohabit  or  hrii 
_,  *7~         any  intercourse  with  his  wife. 


MWfnJT* 


The  evidence,  which  it  is  necessary  to  analyse  in  tha 
case,  established  the  following  facta  >— 


Evidence.  Sarah  Love,  who  Uved  with  the  wife,  aa  her  only  aenrant,  fnm 

22nd  December,  1847,  to  Tth  January,  1848,  jntMred  her  ialttp^ 
rate  habits,  and  deposed,  on  the  7th  article,  that,  on  CSuhum 
night,  when  in  a  state  of  intoxication,  shs  braoglit  home  a  otnB|i 
man,  with  whom  she  had  been  dancing  at  a  pablie-lioass ;  thit 
they  sat  down  on  the  sofa  together,  and  behaved  very  indseeodf 
to  each  other,  and  it  was  two  or  three  o'clock  in  the  morning  b^ 
fore  the  witness  could  get  the  man  to  go,  which  Mra.  Tkylor  «• 
deavoured  to  prevent,  by  pulling  him  back  to  her  on  the  ae^  wd 
was  very  anxious  that  the  witness  should  allow  him  to  atop^  bsl 
she  refused,  and  she  deposed  that  no  adultery  took  place  bUasa 
them.  This  witness  admitted,  on  interrogatory^  that  aha  had  bni 
turned  out  of  the  bouse  by  a  policeman. 

Mary  Jane  Tucker,  who  lived  with  Mrs.  Tsylor  aa  a  ehanaoani, 
until  she  could  get  a  servant,  from  19th  October  to  Slat  DMao> 
her,  1847,  deposed  that  she  was  never  sober  for  one  week eatif 
the  nine  she  was  with  her ;  that  she  would  come  home  at  a%ll 
quite  drunk,  and  several  times  with  strange  men,  wbam  alM  asii 
to  want  the  witness  to  let  her  bring  into  the  house,  but  wkiAlla 
witness  never  would  allow  after  what  happened  on  the  first  6tf 
and  night  she  was  with  her.  On  the  6th  aitide  she  deposed  tlut, 
on  that  day  (the  19th  October),  a  man,  who  looked  Ifloe  a 
called  at  the  door,  about  three  o'clock  in  the  aftemoOBy  and 
for  her  mistress,  telling  the  witness  to  say  that  Jamea  'Vl^lsonhai 
called ;  that  Mrs.  Taylor  came  out  to  him  in  the  paaaage^  aad  bs- 
f^an  kissing  and  hugging  him  before  the  witness,  and  dien  tosk 
him  into  the  parlour  and  there  remained  with  him  akme  the  wfask 
of  the  rest  of  that  day;  that  they  had  beer,  gin,  and  romtogcdMr; 
that  he  staid  there  that  night,  and  the  witness,  between  twa  anl 
three  o'clock  in  the  morning,  hearing  a  bell,  and  thinking  it  aai 
Mrs.  Taylor's,  went  into  her  bedroom,  and  there  saw  Mrs.  Tsflir 
and  the  man  (who  was  not  Mr.  Taylor)  in  bed  together. 

Jane  Thompson,  who  was  hired  by  Mrs.  Taylor  for  faer  asmit 
in  January,  1848,  the  day  Sarah  Love  left  her,  and  who  coatiaacd 
to  live  with  her  up  to  the  time  of  her  examination  in  chief  (^ 
May,  1848),  deposed  that  she  is  "dreadfully  addicted  to  driak;" 
and,  on  the  5th  article,  that  she  has  often  come  home  intoziGalBl 
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and  the  witness  has  often  seen  her  talking  to  strange  meft  al  the      Nov.  1(K 
gate,  just  before  returning  home  of  an  evening,  bat  she  never      t'^ r 
knew  her  to  bring  a  strange  man  into  the  house  on  such  occasions        Taylor,  * 
but  twice ;  one  was  a  policeman,  who  did  not  come  in  further  than 
the  passage,  where  he  kissed  Mrs.  Taylor,  and  she  put  her  arma 
round  his  neck  and  kissed  him ;  the  other  was  a  gentleman  she 
brought  home  on  a  Sunday,  when  she  had  gone  out  at  ten  o'clock 
and  did  not  come  back  till  twelve ;  that  she  took  that  gentleman 
into  the  parlour,    where  she  stopped  alone  with  him  for  an 
hour,  and  let  him  out  herself.    The  witness  further  deposed  tbat» 
when  she  went  to  her,  Mrs.  Taylor  was  ill  of  a  filthy  complainl. 
brought  on  by  improper  connection.    On  interrogatory,  when  the 
witness  bad  ceased  to  live  with  Mrs.  Taylor,  she  admitted  that  she 
never  saw  or  knew  of  any  improper  or  unbecoming  conduct  be* 
Mreen  Mrs.  Taylor  and  any  man,  except  the  policeman. 
:.:  Mary  Belcher,  who  lived  servant  with  Mrs»  Taylor  for  six  or 
Eleven  months,  until  October,  1847«  spoke  to  her  drunken  habits, 
#Qd  to  her  frequenting  public  houses ;  and,  on  the  6th  article,  she 
deposed  that  she  only  knew  of  Mrs.  Taylor  bringing  a  man  home 
wUh  her  on  one  occasion,  about  twelve  o'clock  at  night  ;•  he  was  a 
•Irang^  man  she  had  met  with  at  a  public  house  when  the  witness 
iwa»  witbrber ;  Mrs.  Taylor  invited  him  bome^  and  he  stayed  drink* 
iligbeer  with  her  for  an  hour  ;  but  the  witness  wafi  in  tty^  room 
riiMi  them  all  the  time,  and  po  improper  familiarities  passed  j^e- 
tWeenlhemi  though  Mrs., Taylor  was  unwilUag  to  let  him  go,  a^d 
jb^  ptilUng  him  back  when  be  offered/ to  go. 
.  u  :]i^UUaiii  MuAday,  a  brewer's  coUectpri  on  the  8th  article,,  de- 
poied  Ahat  he  met  Mrs*  Tayi^r,  then  »  stranger  to  bimf  Qu  the  7th 
ijatmxttff  1848,  at  ,a  pnUic  house  at  why;h  he  was  calling  \o  col- 
(Imsti  thAi  she  was  siuging  and  drinking  alcj  was  very  affi^ble»  and 
AM  him  where  die  was  going  (to  her  houap),  and  the  witness 
iMered  to  escort  her;  that»  when  they  arrived  ^t  the  house,  she 
"^     jpsrtmed  himi  to  go  in ;  that  he  accordingly  went  into  the  parV^iv ; 
^     .ibitt  the  biased  him  and  he  her;  but  that  was  tha  only  kind  of 
limiiliafity  that  passed  between  them;,.  4^ere  were  ;na  indepfut 
r     »Anuiiarities>  And  th^bad  not  sexual  intc^rcourae  tpget^ier;  that 
=     ^b{l;i^reesed  him  io  pass  the  night  with  her^  whiqh  He  agr^  to  do; 
-      tbat  they  retire^  to  a  bedroom,  and  he  was  undressed  i^nd  just 
t^    ifftannng; into  bed,  when  u  knock  came  at  ^e  door»  which  witness, 
a,   dwiMiff  alipped,  on  his  elothes».  opened,  and  Mr,  Taylor  entered, 
igi   Aft0o»mlnied  by  a  pofeeman. 

*  Thk  wife  interrog^d  the  witnesses^  but  gave  no  plea. 

VOL.  VI.  4  c 
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KoT.  10.         Jenneti  Dr.,  for  the  huslNUid,  sabmitted  that  die  adultery 

T^t.     watprored. 

Taykrr,  Bajjjbrdy  Dr.,  for  the  wife. — The  proof  is  not  saffieient  to 

AaauMENr.       support  a  sentence  of  divorce.    The  evidence  of  LoVe  do* 
not  be  relied  upon.    [Pkr  Curiax.— -I  do  not  rdj  upoD 
her  evidence  at  all.]     The  proof  then  depends  upon  die 
testimony  of  Tucker  and  Thompson,  one  speaking  to  an  set 
of  adultery  with  one  individual,  and  the  other  to  improper 
Guniliarities  with  another.    This,  does  not  amount  to  dw 
proof  required  by  these  Courts.    [Pkr  Curiam^— Is  it  nsl 
held  by  these  Conrts^  that  if  there  is  a  single  witness  to  on 
act  of  adultery,  proof  of  solicitation  of  diastitj  with  ano- 
ther individual  is  corroborative  evidence  ?     1  consider  that, 
if  you  prove  adultery  by  one  witness^  and  circunstanoe^ 
totally  distinct  from  that  adultery,  proving  the  aniwrnt  sf 
the  party,  it  would  be  sufficient  corroborative  proof.]    As 
I  understand  the  rule,  if  you  prove  adultery  with  A.,  sad 
adultery  with  B.,  it  is  sufficient ;  that  if  one  witness  provei 
adultery  with  A.,  and  another  witness  proves  drcomstsDoa 
leading  up  to  the  adultery  with  A.,  that  also  is  saffideoti 
but  this  is  a  different  proposition ;  here  are  no  drcumstaacei 
leading  up  to  the  adultery  spoken  to  by  Tacker.    1  am  Ml 
aware  of  any  case  in  which  the  adultery  is  spoken  to  by  s 
single  witness — a  witness  not  altogether  without  ezceptioD 
— and  this  proof  has  been  held  to  be  corroborated  by  evi- 
dence of  solicitation  of  chastity  with  another  person.  Crmip- 
ton  V.  Butler/^     Hutchint  v.  Denziloe.\ 
Jenner,  in  reply^  stopped. 

JuDoiEMT.  Dr.  LusHiN6TON.~-The  Court  is  obliged  to  the  lesned 

Counsel  on  behalf  of  Mrs.  Taylor  for  raising  certain  poM 
well  deserving  of  consideration  ;  but,  having  read  throsgii 
the  whole  of  the  evidence  carefully  more  than  once,  nd 
made  up  my  mind  as  to  the  conclusion  to  which  I  bbsA 
necessarily  come,  I  have  no  desire  to  trouble  the  learned 
Counsel  for  the  husband  to  take  up  the  time  of  the  Coort 
unnecessarily  in  reply. 

•  1  Hagg  C.  R.  460.  t  I  Hagg.  C.  R,  181. 
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It  appears  that  these  parties  were  married  in  1836 ;  that  Not.  10. 
they  cohabited  together  for  several  years,  and,  in  conee*  j'Zlbr  v. 
quence  of  the  habits  of  intoxication  which  this  lady  con«  7iiy&r. 
tracted,  they  separated,  and  she  went  to  live  away  from  her 
husband ;  but  he  did  not  withdraw  from  her  his  protection  ; 
he  made  her  a  separate  allowance,  adequate  for  her  support* 
«nd  he  continued  occasionally  to  cohabit  with  her  until  a 
very  recent  period  antecedent  to  the  commencement  of  the 
euit.  The  Libel  pleads  various  acts  of  adultery,  and  one 
act  of  adultery  (supposing  the  evidence  of  the  witness  whe 
speaks  to  it  to  be  credible)  is,  morally  speaking,  distinctly 
and  completely  proved, — ^namely,  with  a  person  who  passed 
by  the  name  of  Wilson,  and  who  was  dressed  as  a  sailor»  an 
the  19th  October.  Mrs.  Tucker,  a  servant  of  the  wife» 
speaks  very  strongly  and  very  minutely  to  this  act  of  adul- 
tery, and,  if  she  is  deserving  of  credit,  morally  spcakingb 
there  can  be  no  doubt  of  the  fact;  and  I  see  no  reason  to 
doubt  the  credit  or  distrust  the  testimony  of  this  witness* 

I  fully  admit,  upon  the  authority  of  Sir  Herbert  Jenncr 
Fust,  the  Dean  of  the  Arches,"*^  that  there  must  be  two  wit^ 
Besses  to  prove  an  act  of  adultery ;  that  is,  that  one  witness 
alone  is  not  sufficient  in  these  Courts  to  establish  a  fact  of 
adultery.  To  this  authority  I  readily  submit,  and  I  am 
bound  to  do  so ;  but  I  must  honestly  say  that  1  do  it  upon 
compulsion^  I  am  bound  by  this  rule,  and  so  long  as  it 
remains  a  rule  of  these  Courts,—* so  long  as  more  evidemv 
is  required  to  prove  an  act  of  adultery  than  to  find  a  man 
guilty  of  murder,— it  will  be  my  duty  to  obey  thatrulew 

The  question,  then»  is,  whether  the  evidence  in  this  case 
ia  jufficient  or  not.  Dr.  Bay  ford  has  raised  a  doubt  as  to 
the  nature  of  corroborative  evidence  in  such  a  ease  ;  what 
ia  to  corroborate  the  evidence  of  Tucker,  as  thc^  other  wit* 
nesses  do  not  speak  to  the  same  facts  and  circumstances*? 
-That  is  a  very  important  question,  and  if  it  was  required  by 
any  Statute  that  there  should  be  the  evidence  of  two  wit- 
nesses, I  confess  I  should  have  entertained  great  doubt  whe^ 
tber  the  Statute  did  not  require  two  witnesses  to  the  trans* 

*  Evam$  V.  Evans,  3  Notes  of  Ca.  428. 
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Nov.  10.     action  in  questton*     Bat  here  we  have  no  Statute  at  aU;  it 
Tawhr         ^^  ^  ^"^^  ^^  Court,  and  nothing  but  a  rule  of  Court. 
Taylor.  First,  let  us  see  what  the  eYidence  is.      The  witnos 

Tucker  proves  to  demonstration  that  this  woman  was  in  the 
habit  of  going  out  and  getting  grossly  intoxicated,  soliciting 
various  persons^  inviting  them  to  go  home  with  her,  and 
being  guilty  of  familiarities  with  them,  without  any  dif* 
guise.    These  are  general  facts  in  the  cause,  showing  the 
animus  by  which  she  was  actuated.     But  we  have  the  testi- 
mony of  a  witness  which  very  strongly  approaches  to  proof 
of  another  act  of  adultery,  if  it  were  Heceasiay  to  press  the 
case  to  that  extent.    I  allude  to  the  evidence  of  Jane  ThoiD{h 
son,  who  deposes  to  this  lady  bringing  home  a  policeroin, 
and  to  her  indecent  familiarities  with  him  ;  and  on  amithcr 
occasion,  at  12  o'clock  at  night,  and  a  Sunday  night,  ta  hm 
bringing  home  another  person,  taking  him  into  the  parlotl^ 
and  remaining  with  him  for  an  hour.    Looking  at  the  halali 
of  this  lady,  I  do  not  think  that  by  any  poaaibility  thcie  aa 
be  a  shadow  of  doubt,  morally  speaking,  of  her  adaltciy. 
The  fact  that  she  brought  home  Monday  is  proved  by  Van- 
day  himself,  and  another  witness  corroborates  his  evidenee 
as  to  his  being  brought  home  by  her,  and  proves  her  solicit* 
ing  him  to  commit  adultery  with  her.    That  is  coirbboriliff 
evidence ;  and  then  we  come  back  to  the  question  whether 
this  slight  corroborative  evidence  can  be  connected  widi  tiie 
evidence  of  Mrs.  Tucker  to  an  actual  fact  of  adultery;  wh^ 
ther  I  am  at  liberty  to  connect  this  with  her  evidenee  as  to 
what  she  saw.     Ought  I  to  extend  the  rule  and  pracdoeef 
these  Courts,  which  is  not  a  principle  of  evidence  recogaised 
by  Courts  of  Common  Law  ?     I  apprehend  not,  hot  that 
I  must  keep  strictly  to  the  ancient  practice,  whid  is  sitii- 
fied  with  one  witness  to  a  fact  of  adultery,  and  another 
to  any  circumstances  that  show  its  probability.     If  I  were 
at  liberty  to  indulge  in  conjecture,  this  is  one  of  the  strong 
est  cases  that  ever  came  before  the  Court.     There  is  the 
case  of  SoiUettx  v.  Soilleux,*  of  which  my  recollectioD  is 
very  perfect,  and  other  cases.     Looking  to  all  the  fittCfi 

*  I  Hagg.  C.  R.  373. 
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I   am   bound  to  pronounce  for  the  separation  of   these       Nov.  10. 

Proctors  .— Abbot,  for  the  fausUand ;  Jeimings,  for  the  wife.  Tay^- 


fHig^  «rourt  of  ^Hmtralts* 

NOVBMBEK  14.  9nd  SeSM, 

The   "Cape    Packkt," — Cause,  by  Act  on  Peiiium. —      Salvage.  — 

Thia  was  a  cause  of  salvage.     The  Cape  Packet,  a  barque  of  ^JShoiT'^ w?I 

.S4d  tons,  bound  from  London  to  8u  Helena*  in  February,  yioet  had  been 

1848,  encountered  boisterous  weather  at  the  commencement  '«"^Y^  ^®  * 

of  her  voyage,  by  which  she  suffered  considerable  damage,  distress,  subse- 

and  lost  nine  of  her  crew,  who  were  swept  off  at  once.    She  ?H*"^    unskil- 

«  .  1  1  .1    1     ^    1  m«      «    Jul  or  OMhgent 

-continued  to  experience  adverse  gales  untU  the  Snd  Mardi,  conduct  on  the 

"when,  not  far  from  Plymouth,  she  was  met  with  by  the  P"^  ^  *J*  ■■J- 
HoiCy  a  fishing-smack  of  Dartmouth,  which  rendered  all  the  the  reesel  su^ 
•service  in  her  power,  and  next  day  the  pilot- cutter  Surprise^  taioed  damage, 
■of  Plymouth,  came  up,  and  joined  in  the  service,  the  master  jm^  worked  a 
€ii  the  barque  giving  charge  of  her  to  these  parties.    Owing  diminution    of 
to  a  change  of  wind,  the  vessel  having  got  to  the  eastward  ^hichT  thev 
•of  Dartmouth,  it  was  determined  to  carry  her  into  that  port,  would     other- 
On  making  for  the  harbour,  they  took  the  barque  to  the  ^fuei  *-^In 
northward  of  the  Eastern  Blackstone  Rock  (which  was  de-  such  cases,  the 
•cribed  as  a  large  rock,  standing  high,  surrounded  with  JjJ^^'  reward- 
water),  and  attempted  to  pass  between  it  and  the  mainland,  is    diminished 
in  which  attempt  the  vessel  ran  against  the  rock,  beat^l^^^^^^ 
lieavily,  and  suffered  damage  to  the  amount  of  £500.     On  negligence,  not 
the  part  of  the  owners,  this  attempt  to  pass  through  the  ^  ^^'j*"^"" 
ioner  passage,  between  the  rock  and  the  mainland,  with  a  such  negli- 
vessel  of  such  a  sixe,  in  her  disabled  state,  was  alleged  to  fi^°^^* 
Jiave  been  an  act  of  gross  negligence  or  unskilfulness ; 
whereas  the  salvors  alleged  that,  in  the  state  of  the  vessel, 
it  was  expedient  to  get  her  into  the  harbour  as  soon  as  pos-> 
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No?,  li.     tible ;  that  there  was  ample  sfMice  and  dqptfa  of  water  ID 
(K^TpLkgi    allow  her  to  pass  between  the  Blackstooe  and  tlie  Mewitat 


at  any  time  of  the  tide,  and  that  the  accident 
by  some  sudden  shifting  of  the  wind,  and  the  Iom  of  the  jibi 
in  other  words*  that  an  unforeseen  alteration  of  cirai» 
stances,  for  which  they  were  not  in  any  way  responofakb 
not  the  locality,  was  the  cause  of  it. 

June  S3.  When  the  case  came  on  for  hearing,  the  Coubt  obter?id 

that  the  issue  was,  whether  there  had  been  groaa  negiigeaoe 
or  unskilfulness  on  the  part  of  the  salvors  in  ffoing  thnra^ 
the  passage,  or  whether  it  was  expedient  and  neciuwwj  to 
do  so  in  the  state  of  the  vessel  and  of  the  wind  and  watfberj 
upon  which  issue  depended  the  question  whether  the  stlvon 
had  forfeited  the  whole  or  any  part  of  the  salvage  reward  to 
which  they  would  otherwise  be  entitled ;  and  in  ordff  to 
decide  these  nautical  points,  the  Court  must  have  the  aw^ 
ance  of  Trinity  Masters. 

Nov.  14).  Accordingly,  the  case  having  stood  every  the  Ceuit  im 

now  assisted  by  Trinity  Masters.* 

Harding  and  Bat^ford,  Drs«»  for  the  salvors ;  Jttmer  asi 
B,.  Philtimorep  Drs.,  for  the  owners. 

SvMMiMQ  UP.  Dr.  LuBHiNGTON  {addressing  the  TrmUjf  MasUrs).'^ 
No  doubt,  very  great  merit  is  to  be  ascribed  to  the  aalvon; 
no  doubt  their  exertions  must  have  been  very  considerable, 
when  we  remember  the  very  great  diminution  auffiered  is 
the  number  of  the  crew,  and  the  very  great  damage  wUdi 
had  been  sustained  by  her  in  consequence  of  the  stona/ 
weather.  It  was  requisite  to  bring  the  vessel  into  sooe 
port, — whether  Plymouth  or  Dartmouth*  or  fmrtlMr  vp 
the  Channel,  must  have  depended  upon  the  particular  at* 
cumstances  of  the  case, — the  quarter  from  whence  the  wind 
blew,  and  the  convenience  of  access  to  any  particular  pot 
It  appears  that,  upon  the  morning,  of  the  5th  of  March,  the 
vessel  had,  in  consequence  of  a  change  of  wind*  as  allcgeii 
got  to  the  eastward  of  the  port  of  Dartmouth  ;  it  was  then- 
fore  determined  (perhaps  wisely)  to  make  for  that  porti  sad 

'*'  Captsio  WcUer  aad  Captain  Gordon. 
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there  seems  to  have  been  no  dispute,  or  any  difference  of  Not.  14. 
dpinion,  between  the  master  and  the  salrors  as  to  the  expe-  r^-TpLi-i 
diency  of  making  for  the  port  of  Dartmouth.  But  the  vessel 
was  conducted  between  the  Eastern  Blackstone  and  the 
Mewstone,  and  now  the  questions  arise> — first,  under  whose 
ardvice  the  ressel  was  so  conducted ;  and  secondly^  as  to  the 
prudence  and  expediency  of  that  measure.  Now  as  to  the 
advice,  I  am  clearly  of  opinion  that  it  must  be  considered 
to  be  the  act  of  the  salvors,  for  it  is  alleged  in  their  Act  on 
Petition  that  the  charge  of  the  vessel  was  given  up  to  them, 
and  most  properly  so  under  the  circumstances,  and  that  they 
had  charge  of  her ;  and  it  is  admitted  on  the  part  of  the 
owners,  and  it  cannot  be  competent  to  the  salvors  to  ascribe 
to  themselves  merit  from  having  charge,  and  then  reject  the 
responsibility  attaching  to  it.  The  simple  question  for  your 
decision  then  is  this :  whether  or  not,  looking  at  all  the  cir- 
cumstances of  the  case,  it  was  consistent  with  that  degree  of 
knowledge  and  skill  which  the  salvors  were  fairly  expected 
to  possess,  to  proceed  between  the  Blackstone  and  the  Mew- 
atone,  instead  of  taking  another  course,  to  enter  Dartmouth 
Harbour  ?  That  is  really  the  whole  question  ;  and  I  was 
most  anxious  to  have  your  opinion,  because  it  is  utterly  im- 
possible for  me,  independently  of  the  evidence,  to  form  a 
correct  judgment  and  opinion  as  to  the  proper  mode  of 
entering,  ordinarily  speaking,  the  port  of  Dartmouth,  and 
itjbrthn,  I  can  form  no  judgment  as  to  what  was  fitting  to 
he  done  under  the  particular  circumstances  of  the  case,  with 
rfeferchce  to  the  state  and  condition  of  the  ship,  and  the 
qMrter  from  which  the  wind  blew. 

"  Ndw  wliat  is  the  principle  upon  which  the  Court  acts  in  The  principle 
qiemtions  of  this  kmd  ?  The  principle  is  this ;  that  where  ®'  ^^*  **^ 
^^eraons  undertake  to  perform  a  salvage  service  of  this  kind, 
ycta  are  to  expect  from  them  ordinary  skill  and  ordinary 
'|MMidence  in  the  execution  of  the  duty  which  they  take  upon 
Ifcettkselves  to  perform.  You  are  not  to  expect  that  they 
irrfR  be  finished  navigators,  possessed  of  that  knowledge 
■^Hlich  you  possess,  or  that  degree  of  prudence  which  you 
would  exercise ;  but  such  a  degree  of  prudence  and  skill  as 
persons'  in  their  condition  ordinarily  do  possess  and  are 
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Nov.  14.  expected  to  show*  In  point  of  law,  wihere  there  m  wiifpl 
neglect  or  wilful  misconduct,  that  works  as  entire  ihiftitffe 
of  the  whole  claim  for  salvagew  That  is  not  attribotsd  fes 
these  salvors ;  it  is  not  attributed  to  them  tha^  they  wilfiiHy 
misconducted  themselves.  But  there  may  b^  cases  of  gnm 
negligence,  of  negligence  so  extremely  gross. as  absolotdy 
to  forfeit  sll  claim  for  salvage  for  services  rendered ;  sod 
there  may  be  cases  of  negligence  of  a  different  Uqd,  at  is 
the  case,  cited  by  Dr.  R.  Phillimore,  of  the  "  Laekweodi;** 
>irhere,  from  want  of  skill,  during  daylight,  the  vessd  wsi 
not  brought  to  a  place  of  safety.  But  where  the  oegligeoeB 
is  not  gross,  but  of  such  a  character  that  it  can  be  fairly  said 
there  is  a  defect  or  default  on  the  part  of  the  salvorsi  yet  not 
palpable  and  gross,  the  effect  is  to  diminish  the  amooni  sf 
salvage  reward,  not  to  take  it  entirely  away*  I  should 
state  further,  the  amount  of  the  salvage  re%f  ard  ia  iKit  dwu' 
nished  in  proportion  to  the  loss  consequent  upon  negligeiicib 
so  as  to  take  away,  as  it  would  in  many  cases,  the  whale; 
but  the  diminution  is  framed  upon  the  principle  of  l»oppcw 
tioning  the  diminution  of  the  salvage  reward  to  the  degm 
of  negligence,  not  to  the  consequences. 
Questions.  *I  am  going  to  propose  a  question  to  you  ;  bat  you  wiU 

understand  that  it  is  my  duty  to  ascertain  in  my  own  mmd 
what  I  would  have  given  on  the  supposition  that  there  was 
no  negligence,  and  also  upon  the  supposition  that  there  had 
been  a  degree  of  negligence.     A  general  question  arises  is 
this  shape :  is  it  consistent,  generally  speaking,  with  food 
seamanship,  to  bring  a  vessel  of  350  tons  burthen  betwcoi 
the  Eastern  Blackstone  and  the  Mewstone  ?    Another  quc^ 
tion  is  this,  and  one  to  which  you  must  direct  your  eqiedil 
attention :  even  supposing  it  to  be  imprudent  to  do  so  nixkr 
ordinary  circumstances,  whether  the  particular  &cts  of  this 
case  are  such  as  to  justify  an  attempt  being  so  made?   Now 
that  is  the  real  question  raised  ;  because  the  Answer,  on  the 
part  of  the  salvors,  is  a  justification  of  having  gi>ne  betweeo 
the  Eastern  Blackstone  and  the  Mewstone  upon  the  ezprHs 
ground  of  the  particular  circumstances  of  the  wind,  weather, 

*  9  Jar.  1017.     Pritchsrds  An.  Dig.  375. 
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and  state  of  the  ship ;  for  they  say :  "  The  barque  had  been  Not.  14. 
running  for  Dartmouth  harbour,  with  a  S.  wind,  until  the  (xJTpljL^ 
night  came  on^  accompanied  with  thick  and  dirty  weather, 
when  she  lay  to  off  the  mouth  of  the  harbour,  with  a  flood 
tidci  which  carried  her  to  the  eastward,  and,  being  in  the 
morning  off  Down  End,  and  well  in  under  the  land,  and  the 
wind  having  changed  to  the  N.,  right  off  the  land,  it  was 
highly  desirable,  in  consequence  of  the  barque  being  then 
so  much  to  windward,  to  endeavour  to  keep  there,  and,  in 
cMrder  to  do  so,  it  was  necessary  to  go  inside  the  Blackstone 
Rock.*'  Then  they  allege,  «<  That  the  disabled  state  of  the 
barque,  she  having  no  after-canvas  to  enable  her  to  stay, 
made  it  still  more  necessary  for  her,  under  the  circumstances, 
if  possible,  to  keep  her  position  to  windward  ;  that  it  was  a 
matter  of  great  urgency  to  get  her  speedily  into  port,"  and 
consequently  they  adopted  the  course  in  question.  There- 
fore, what  they  rely  upon  is,  that,  under  the  circumstances 
of  this  case,  there  was  a  strong  and  urgent  necessity,  look- 
ing at  the  quarter  whence  the  wind  blew  and  the  disabled 
state  of  the  vessel,  to  get  her  into  port  as  expeditiously  as 
possible ;  that  it  was  a  safe  course  to  proceed  between  the 
Eastern  Blackstone  and  the  Mewstone,  and  though,  gene- 
rally speaking,  it  might  be  safer  not  to  incur  the  risk,  yet, 
in  this  case,  it  was  worth  while  to  incur  the  risk  to  escape 
greater  danger.  It  is  for  you  to.  determine  whether  this  is 
true. 

Will  you  have  the  kindness  to  tell  me,  whether,  in  adopting 
the  course  the  salvors  did,  in  proceeding  between  the  two 
rocks,  you  think  there  was  a  want  of  that  ordinary  skill  and 
pradence  which  was  fairly  to  be  expected  in  a  master  of  a 
fishing-smack  of  Dartmouth  and  a  pilot  of  Plymouth  ? 

'    Captain  Wbllbr. — ^We  are  of  opinion  that  the  salvors  OnxioH. 
were  not  justified  in  risking  a  disabled  vessel  by  conducting 
ft  between  the  Eastern  Blackstone  and  the  mainland. 

Pbr  Cubiam. — The  value  of  this  ship  and  cargo  amounts  Judgmimt. 
to  £6,775.    I  shall  make  such  a  diminution  in  the  amount  of 
salvage  which  I  should  have  originally  given  as  I  think  right 
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Not.  U.     and  fitting,  under  all  the  circumstances  of  this  case.    Uo- 

CaoTpadrnt  m^^^^^^^Yy  ^^  ^•^  *  ^^^7  meritorious  case  on  the  part  of 
Uie  salvors ;  beyond  all  doubt  the  vessel  was  in  great  dis- 
tress.   The  sum  I  shall  allot  to  the  salvors  is  £600. 

Proctors :— TcdUKom,  for  the  ssItois  ;  MwMBt  for  the  owntn. 


3rrf  Seu.  NoTBMBEB  22. 

Wages.— The      Thk    "  TnoMA8  WoRTHiNOTON."  —  Allegation This 

ter  in  mR  for  ^^  ^^  action  brought  by  James  Ross,  master  of  die 
hii  wages,  the  ship,  suing  in  rerriy  to  recover  his  wages,  on  account  of  the 
bnnlariipt,  op-  bankruptcy  of  the  owners,  Messrs.  HigginsoD  and  Deane, 
posed  by  the  as- merchants  of  Liverpool,  carrying  on  business  under  the 
^u^'  of"  his  ^^^  ®^  l^Bxiou  and  Co.,  the  defendants  bemg  the  tide 
misconduct :—  assignees  and  the  official  assignee  of  their  estate.    The  Libdi 

fwuf'  ^ead^d  ^*^^^^  ^^^  ^®"  admitted,  pleaded  that,  in  January,  \m 
were  not  suffi-  the  owners  hired  Ross,  as  master  of  the  vessel,  and  sgreed 

a  ^forfeiturT^  ^  P^^  ^™  wages  at  the  rate  of  £100  per  annum,  with  Ac 
The  wages  usual  allowance  of  primage;  that  the  vessel  performed 
masT?^  ^y  •  several  voyages  under  his  command,  and  in  January,  1W7, 
only  liable  tore*  sailed  from  Liverpool  to  Bahia  with  a  cargo  of  coals,  and 

duction,  in  case  returned  from  thence  with  a  cargo  of  sugar  to  Falmouth  and 

of  misconduct,  . 

to  the  extent  of  thence  to  Hamburgh,  whence  she  returned  with  a  general 

the  loss  there-  cargo  to  Cork  and  Liverpool,  where  she  arrived  on  the  Srd 

by  sustained  by  - -. 

the  owners,  as  ^^y*  184<8 ;  that  a  balance  was  due  to  him  for   wages  and 

in  the  case  of  primage,  under  the  agreement,  of  £66 ;  that  the  owners 
riner,  but  nuiy,  h^came  bankrupt  in  November,  1847,  and  their  assignees 
upon  the  prin-  had  refused  payment*  The  assignees  gave  in  an  Allegation, 
tract,   be   for-  ^'^^ch  pleaded  that  the  master  had  forfeited  his  wages  hy 

felted    altoge-  misconduct,  to  be  inferred  from  the  following  facts:— 
ther;  the   evi- 
dence of  guilty     ii]at  when  the  ship  was  despatched  to  Bahia,  the  owners  wiete 
ever    must  be  ^^  ^^^^^rs.  Lyon  and  Benn,  their  agents  there,  instnictiDg  tbvi 
conclusive.        to  dispose  of  the  coals  to  the  best  advantage  on  their  account,  sod 
to  load  the  ship  with  sugars ;  that  Ross  was  fully  informed  of  the 
contents  of  the  letter,  which  was  delivered  by  him  to  Lyon  and 
Benn ;  that  the  owners,  in  a  letter  to  Ross,  directed  bun  in  all 
respects  to  pay  every  attention  to  their  interests ;  that  the  vessel 
arrived  at  Bahia  in  November,  1847;  that  Lyon  and  Benn  sold 
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the  coalfl^  and  on  the  1  st  December  received  information  that  the      Nov.  22, 

owners  had  suspended  payment,  whereupon,  being  creditors  to  a         ' 

large  amount  of  the  firm,  they  determined  not  to  load  the  ship   ji^crtkingioH. 

home ;  that  the  master,  in  contravention  of  his  owners'  orders,  to 

keep  in  view  their  interests,  executed  a  charter-party,  on  the  30th 

November,  for  a  cargo  of  sugars  to  a  port  in  Europe,  at  certain 

rates  of  freight,  expressly  stipulating  that  the  freight  should  be 

paid  on  unloading  and  right  delivery ;  that  Messrs.  Bieber  and 

Co.,  of  Bahia,  the  charterers,  thereupon,  on  the  I7th  December, 

shipped  on  board  the  vessel  a  cargo  of  sugar,  and  took  a  bill  of 

lading  for  its  delivery  at  Hamburgh;  that,  notwithstanding  the 

agreement  that  the  freight  should  be  paid  on  the  unloading  and 

right  delivery  of  the  cargo,  the  master,  in  anticipation  of   the 

voyage,  whilst  at  Bahia,  demanded  from  Bieber  and  Co.  j^600  on 

account  of  the  freight,  which  they  paid  to  him,  and  which  he  paid 

over  to  Lyon  and  Benn,  without  authority  from  his  owners ;  that 

the  vessel  arrived  at  Hamburgh  on  the  10th  February,  1848,  when, 

the  cargo  being  delivered,  the  freight  became  due,  and  ought  to 

liave  been  paud  over  to  the  assignees.    Annexed  to  the  Allegation 

are  certain  documents,  amongst  which  is  a  letter  from  Lyon  and 

Benn,  addressed  to  Barton  and  Ck>.,  dated  Bahia,  December  11th, 

1847>  stating  that,  having  heard  of  the  suspension  of  payment  by 

that  firm,  they  should  not  ship  the  sugar,  but  charter  the  vessel ;  and 

in  a  second  letter,  dated  the  18th,  they  state  that  they  had  received 

from  the  shippers,  as  by  a  receipt  from  Ross,  £600  on  account  of 

the  freight;   that  they  had  paid  their  own  disbursements  on 

accoimt  of  the  slup,  and  that  they  should  shortly  hand  over  the 

balance,  amounting  to  £385,  and  also  the  net  proceeds  of  the 

coals. 

The  admission  of  this  Allegation  was  opposed. 

Addams,  Dr.,  for  the  master. — The  charge  against  the  AaauiciiiT. 
master  is,  that  he  paid  over  part  of  the  freight  at  Bahia  to 
the  agents  of  the  owners;  but  supposing  this  was  done 
through  error  in  judgment,  there  was  no  mala  Jides,  and 
upoii  no  principle  of  law  can  wages  be  forfeited  upon  sueh 
fiicts  as  are  stated  in  this  Allegation,  which  is  altogether 
inadmissible.    The  ^'EtpuUeT* 

JRobimon^  Dr.,  on  the  same  side. — The  parties  to  whom 
the  freight  was  paid  were  constituted  by  the  owners  agents 

'*'  4  Notes  of  Ca.  166. 
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Nor.  28.  of  the  vessel.  There  is  no  such  poeitioo  of  Uw  as  thi^a 
'TjfomaM  '^Ant  of  discretion  on  the  part  of  a  maater  ahall  work  a  fbr- 
Warthingion,    feiture  of  his  wages. 

Sir  J,  Dodson,  Q.A.,  in  support  of  the  AUegation.^The 
same  principle  upon  which  marinera  are  aubject  to  forfiei- 
ture  or  diminution  of  wages  by  reason  of  miacondact  new 
applies  to  a  master.  The  <*  New  Phoenix****  Abbott,  SMj^f 
The  «  Duchess  of  KenL"i  Cansolaio  del  Mare.i  Laws  ef 
OleroiuW  Ordinance  of  fVisbwyJ^  The  maater  was  sot 
out  with  instructions  from  the  ownera  to  bring  home  a 
cargo  on  their  account.  According  to  the  charter-psrtyf 
the  freight  was  to  be  paid  on  the  delivery  of  the  cargo ;  boti 
instead  of  that,  Ross^  in  conjunction  with  the  agenti  tf 
Bahia,  paid  the  money  to  them^  so  that  it  found  its  wsj 
into  the  hands  of  Lyon  and  Benn  instead  of  the  assignees 
for  the  creditors  of  the  owners,  he  knowing  at  the  time  thtt 
the  owners  had  suspended  payment.  Thia  amounted  to  col- 
lusion and  fraud,  and  the  creditors  of  the  bankrupts  woe 
damaged  to  the  extent  of  thia  amount  of  the  freight. 

TrvisSf  Dr.,  on  die  aame  aide,  cited  Story«  Lam  ^ 
Agency*** 


JoDGMiNT.  Dr.  LusHiNGTON.— -The  amount  sued  for  in  thia  cms  i* 

small, but  the  question  has  been  argued  very  carefully,  ss it 
deserves  to  be,  and  although  it  will  not  be  in  my  powcf 
finally  to  dispose  of  this  Allegation  upon  the  fiuts  no* 
before  me,  yet  I  think  it  may  be  convenient  and  advaoti- 
geous  to  the  parties  that  I  should  state  the  view  whickl 
take  of  the  whole  of  this  case. 
(Afler  stating  the  contents  of  the  Allegation.) 
Question  of     The  argument  on  the  part  of  the  aaaigneee  ia,  that  tke 
roaster  has  forfeited  his  claim  to  wages ;  and   here  (Dr. 
Addams  says)  arises  a  question  of  law.     I  apprehend  fik 
question  of  law  is,  not  whether  a  master  csm  forfeit  his  wigei- 
or  not, — for  I  cannot  entertain  a  shadow  of  doubt  that  hr 
may  do  so,  as  well  as  a  mate  or  a  common  •^awmn ;. 


*  2  Hagg.  A.  R.  420.  t  P.  iv.  c.  a  t  1  Rob.  jidlSBI 
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how,  dr  in  wliait  way,  a  mdster  may  forfeit  them*  I  do  not  Nov.  SS. 
entertain  a  shadow  of  doubt  that  a  master  can  forfeit  his  j%ma9 
Images,  as  master,  and  that  without  reference  to  the  cases^  W&rduMgWk. 
but  upon  the  ordinary  principles  of  a  Court  of  Equity 9— 
namely,  the  roaster  enters  into  a  contract  with  the  owner, 
and  the  contract  between  the  owner  and  master  is  this :  *^  You 
shall  do  your  duty  as  master  of  the  vessel,  and  we  will  pay 
you  certain  wages  and  emoluments;  but  how  can  you 
establish  a  claim  under  your  contract,  unless  you  fulfil  your' 
own  part  of  the  contract  ?  "  This  is  not  a  principle  adopted 
merely  in  contracts  between  masters  and  owners,  and  be- 
tween owners  and  mariilers ;  it  is  a  universal  principle 
pervading  all  contracts,  and  the  only  difference  between 
this  and  other  Courts  is  that,  in  this  Court,  where  any  loss 
has  occurred  through  the  negligence  or  misconduct  of  a 
mate  or  seaman,  there  is  only  deducted  the  amount  of  the 
lota  from  the  wages  adjudicated  as  due  to  the  mate  or  sea* 
HMD,  whereas,  in  other  jurisdictions,  the  result  would  be 
that  the  party  would  wholly  fail  in  recovering  any  sum  at  all. 
That  is  the  only  difference  between  the  law  of  the  Admiralty 
Court  and  other  jurisdictions,  the  reason  being  this,  that,  con- 
sidering the  character  of  the  parties  with  whom  it  had  to  dealt 
before  the  passing  of  the  Act  7  &  8  Vict.  c.  112,-^namely, 
common  mates  and  seamen,— ^this  jurisdiction,  out  of  indul- 
gence to  them,  did  not  press  a  forfeiture  beyond  the  amount 
of  the  actual  loss.  But  suppose  a  master  were  to  attempt 
to  .commit  barratry,  could  he  come  to  this  Court  for  his 
wligea?  '  Or- suppose  li  blaster  had  been  goilty  of  gross  neg« 
ligence  throughout  the  voyage,  had  shown  utter  incapacity, 
or  been  constantly  drunk,  would  this  Court  be  justified  in 
pntloiiHMing  fbr uny  part  of  his  wages  under  the  contract?  '' 

Unquestionably  not,  and  I  should  not  hesitate^  in  the  sligfat- 
idegree'hk*  pronouncing  in  toto  against  his  claim  ibt 
v/'  Oti^the  bther  hand,  if  ther^  was  misconduct  of  % 
diAr^oC '  descriptioni  by  -which  only  a  certain  degree  of 
^'  ditaoge  oecarredi  ieM'  than  the  amount  of  the  wages  sued 
^''  taSfX  should,  say  that  the  owner  would  be  entitled^  under 
1^*  the  Act,  to  make  no  greater' deduction  than  the  amount  of 
if:  the  damage  actually  accruing. 
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Not.  72.         Then  taking  St  to'  be  deiir  that  there  may  be  mdi  m  viok- 
,^^^      tSdfi  of  the  contract  as  woald  enare  to  ail  entfae  f orfatme 
WbrtkbiguM.   oT  the  niiole  of  liie  wages  of  a  maBtiar,  aikl  tiiat  there  mi^ 
be  partial  miaeonlluct^  thatiriNM  eotail  trofy  «  pftial  ftr* 
feiture;  this  case,  a»  it  atanda  %lpon  tiie  {Aeadlbga, iaone 
which  reqohrea  a  grealt  deal' of  care  and  tirbmupac&n 
before  the  Coort  laya  down  an j  general  rale ;  and  I  ahoaki 
be  indispoaed  to  lajr  dofwn  any  general  rule,  becauee  it 
would  be  exceedingly  difficult  to  de^  ao,  and  -to  attte  tba 
cases  which  would  create  an  entire  forfeitiire.     But  tliis  ii 
clear,  that  it  ia  a  very  aerioua  question  how  far  any  condaet 
merely  erroneoua»  and  not  tainted  with  guilty  intentiao, 
would  entail  upon  a  master  a  forfeiture  of  hia  whole  mgrn, 
I  am  not  aware  of  any  authority  in  any  Cauft,  ^  of  ai^ 
caae,  to  thia  effect.    I  am  not  aware  that  the  ^pieadoa  hn 
been  agitated  in  any  Courtf  whether  a  mere  cnror  obAb 
part  of  a  master,  without  any  guilty  intentioni,  or  eanapt 
motives^  would  work  a  forftiture  of  hia  whole  ^wagea  ;mA 
it  is  hardly  likely  that  it  would  occur.  =  The  preaent  ctte 
becomea  more  complicated,  beeauae  anotlMhr  and  auoie  difr 
cult  question  iiriaea,«— namely,  how  far  a  maater  'oaglaor 
anight  not  to  follow  the  directions,  or  act  In  aoooidanoa  wMi 
the  suggestions,  of  the  agenta  of  hia  owners  at  a  toe^ 
port,  which  is  a  question  wholly  distinct.     I  am  not  pre- 
pared to  say  that  anything  more  can  be  required  fron  a 
master  than  the  honest  exercise  of  a  sound  discretion  aoconl- 
ing  to  the  degree  of  ability,  and  knowledge  and  experience 
in  business,  which  a  master  may  fairly  be  supposed  to  poi- 
aess.    Cases  have  occurred  over  and  over  again,  and  aiast 
occur,  in  which  a  master  is  placed  in  great  straits  and  iii- 
.  culty.     Supposing  his  instructions  to  be  clear  and  speofo 
they  may  be  incapable  of  execution ;  in  which  case,  die 
responsibility  is  thrown  upon  the  master,  and  he  must  c«r- 
cise  his  own  discretion  with  reference  to  all  tbecireaii- 
stances  of  the  case. 
Conduct    of     Having  made  these  observations,  I  approadi  the  dedrioa 
^  "^      '*       of  a  very  difficult  and  important  question  very  nnieh  in  tke 
dark,  because  I  do  not  know  what  were  the  instractioes 
given  to  the  master.    I  doubt  whether  it  is  fit  for  me  to 


^ 
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form  a  conjecture  as  to  ivhat  the  ioBtructioiis  were,  and      Kon  29. 
whether  I  should  do  more  than  direct  the  Allegation  to  be       jiZZg 
reformed ;  but  it  must  be  to  the  advantage  of  the  parties  to   WordUiigtom 
know  my  impression,^  assuming  that  I  could  reach  the 
merits  of  the  case, — ^from  the  facts  pleaded. 

I  apprehend,  it  was  only  intended  to  plead  that  the  mas- 
ter was  cognizant  of  the  voyage  to  Bahia  and  of  the  voyage 
back,  and  not  that  he  had  any  specific  instructions  beyond 
that  of  forwarding  this  intention.    If  it  was  intended  to 
plead  that  he  had  any  particular  and  specific  instructions^ 
which  he  had  wilfully  violated,  then  the  pleading  is  utterly 
defective,  and  it  ought  to  be  supplied.     I  fully  admit  that 
there  may  be  instructions  so  clear,  so  precise,  so  positive,  so 
explicit,  that,  if  the  master  wilfully  disobeyed  them,  though 
no  evil  consequences  might  arise,  yet  he  may  forfeit  his 
wages;  but  before  you  can  subject  the  master  to  conse- 
quences so  serious,  you  must  put  him  in  possession,  in  the 
most  intelligible  form,  of  the  real  intentions  of  the  owners. 
Now  let  us  see  what  was  done  at  Bahia.     Can  it  be  denied, 
in  the  face  of  the  letter,  annexed  by  the  assignees  of  the 
owners,  from  the  agents  of  the  owners,  Messrs.  Lyon  and 
Benn,  that  the  entering  into  the  new  charter-party  was  just 
as  much,  if  not  more,  the  act  of  the  agents  than  that  of  the 
master  ?     When  they  received  intelligence  of  the  suspension 
«f  payments  by  the  owners,  they  refused  to  execute  the  instru^ 
tkme ;  so  that,  so  far  as  the  abandonment  of  the  instrucUoxi^, 
.ift  was  not  the  act  of  the  master ;  it  was  the  act  of  the  agents 
ipf  the  owners.    Then  what  was  the  master  to  do  at  Bahia, 
7:«ith  an  empty  ship»  without  a  cargo  to  take^  to  his  own^s 
Mi  Liverpool  ?    Dr.  Twiss  has  quoted  a  work  of  a  very  high 
,-lflithority,*— I  believe  admitted  to  be  so  by  all  the  Courts  of 
->tlii8  country,"— Mr.  Justice  Story,  On  the  Law  of  Agency  % 
.who  aays*  that  the  incidental  powers  of  the  master  are 
•MMiicted  to  those  which  belong  to  the  usual  employment 
of  the  ship :  thus,  if  its  ordinary  employment  had  been  to 
fiOiii^-cargo  on  the  sole  account  of  the  owner,  he  has  no . 
Jtadplicd  authority  to  let  the  ship  on  freight ;  or^  if  its  ordi« 

••*  ♦  C  8,  S  Wl. 
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Mot.  S2.  nary  employment  had  been  to  take  goods  on  freight,  u  t 
j^^Z^  common  carrier,  he  will  not  be  presumed  to  have  anthoriqf 
WonkmgttM.  to  let  the  ship  on  a  charter-party  for  a  special  basinets.  I 
do  not  quarrel  with  that  doctrine ;  but  that  is  not  the  pn- 
sent  case.  Mr.  Justice  Story  was  speaking  of  what  a  mailer 
could  do  when  he  had  an  option  ;  but  here  he  had  nooe. 
This  is  not  the  case  which  Mr.  Justice  Story  adverted  to^ 
but  the  case  where  a  master  had  the  option  as  to  what  he 
should  do,  and  could  exercise  a  discretion  ;  here  he  had  no 
option  at  all  as  to  what  he  should  do. 

We  now  come  to  another  question,  and  no  doubt  tfaii 
question  is  greatly  complicated  and  rendered  much  more 
difficult,  for  this  reason  :  it  appears  that,  somehow  or  odMr, 
somebody  or  another  made  an  agreement  witli  Bieber  and 
Co.,  the  charterers,  contrary  to  the  terms  of  the  charter- 
party,  to  advance  £600  of  the  freight  at  Bahia,  the  freight 
not  being  properly  due  until  the  arrival  of  the  vessel  at  htr 
port  of  discharge.  It  is  pleaded  that  this  was  the  act  of  the 
master,  and  no  doubt  it  was,  to  this  extent, — that  the  mai- 
ter  signed  the  receipt  for  the  £600,  and  therefore  for  thit 
act  he  is  responsible.  But  if  I  am  to  take  the  kttff 
annexed  to  the  Allegation  as  containing  the  truth  of  the 
transaction,  it  appears  that  Lyon  and  Benn  themsehci 
received  from  Bieber  and  Co.  the  £600.  The  matter  is  not 
very  clearly  stated  in  the  Allegation,  but  I  apprehend  it  to 
be  this:  Lyon  and  Benn,  as  agents  and  correspondents cf 
Barton  and  Co.  at  Liverpool,  were  creditors  of  that  fins, 
and  had  advanced  to  the  vessel  £250  before  they  heard  of 
their  insolvency ;  and  I  suppose  the  course  of  the  tralU•^ 
tiou  to  have  been  this :  Lyon  and  Benn  had  naade  advascs 
on  the  personal  credit  of  the  owners  of  the  ship,  and  asthej 
could  not  take  a  bottomry-bond,  and  were  very  anxioaito 
cover  themselves^  they  persuaded  Bieber  and  Co.,  another 
house  at  Bahia,  and  the  master,  to  let  them  get  £600  of  the 
freight  in  their  hands,  out  of  which  they  would  discharge 
their  disbursements,  handing  over  the  remainder  to  the 
owners.  But  it  is  said  that  there  has  been  a  total  loss.  1 
presume,  unless  the  balance  has  come  into  the  hands  of  the 
assignees,  that  Lyon  and  Benn  have  held  it  in  satisfactioa 
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of  some  other  debt.     But  that  does  not  appeflriieiii^'iaaiir  il     ^o«.  ft. 

am  totally  in  the  dark  aa  to  this  factf  which  is  not  anrn^       mgdit 

Important  fact  ai  to  the  conduct  of  the  master.  If  the  whok   WotMigkkL 

effect  of  the  proceeding  was  to  enable  Lyen  and  Besn^lb 

rein^urse  themselves,  and  the  master  was  priry  to  this  ad^ 

vance  of  money  for  that  purpose  akme^  I  should  hesitata 

much  before  I  pronounced  that  it  was «  wilful  and  oorrnpt 

act  on  the  part  of  the  master,  or  an  impcoper  dealiag»  with 

the  money«    In  the  first  place,  there  had  been  a  bond^fide 

advance  on  account  of  the  ship ;  and  secondly,  unless  tUm 

law  of  Bahia  differs  from  that  of  other  countries,  although 

Lkyon  and  Benn  could  not  have  taken  a  bottomry- bond,  they 

could  have  detained  the  ship.     But  what  is  there  to  show 

that  the  master  was  fully  and  completely  cognisant  of  what 

was  passing  ?    He  was  only  the  master  of  a  merchant  vesse)^ 

not  a  person  of  great  education,  and  not  to  be  presumed 

well  versed  in  mercantile  law  ;  and  was  he  to  know,  aware 

only  of  the  suspension  of  payments  by  the  owners^  that  thf 

^rfTect  of  what  was  done  would  be  to  give  payment  in  iiill  t» 

fLyon  and  Benn,  who  would  thereby  haye  a  preferaioe  over 

other  creditors?     And  is  this  to  be  considered  aajEi  oorriipl 

act  on  the  part  of  the  master  towards  his  owners?    I  will 

not  say  that,  if  any  circumstances  were  alleged  going  to  the 

•extent  of  showing  that  he  did  this  with  a  knowledge  of  the 

nature  of  the  act ;  that  he  was  colluding  with  Lyon  and 

Benn  to  obtain  for  them  payment  in  full  in  fraud  of  the 

other  creditors  of  Barton  and  Co.,  it  might  not  work  a  lbr«> 

feiture  of  his  wages ;  but  there  must  be  evidence  of  this  to 

a^y  full  conviction.     Any  one,  however,  who  has  experience 

|9  these  matters  knows  Tcry  well  that  masters  of  merchant*' 

▼easels,  however  accurate  in  the  ordinary  performance  of 

:|)ieir  duties,   are  utterly  incompetent  to  form  a  correct 

fi^nion  as  to  questions  of  this  kind,  or  to  resist  the  influence 

5lf  the  agents  of  their  owners,  under  whose  directions  they 

9gt ;  and,  in  ordinary  circumstances,  the  master  in  this  case 

irpuld  have  been  bound  to  follow  the  directicms  of  Lyoa 

|Ui4  Benn. 

I  do  not  reject  the  whole  of  the  Allegation.    If  the  Coun-     Allegation  to 
•el  for  the  assignees  think  that,  by  pleading  further  facta  or  ^  reformed. 

VOL.  VI.  4   E 
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Not.  28.     specific  instructioDs,  they  can  show  that  the  master  wilfully 

2^^^       colluded  with  the  agents  of  the  owners,  I  will  give  them  an 

Wortkmgttm.    opportunity  to  do  so;  but,  if  not,  it  is  utterly  useless  to 

admit  this  Allegation ;  for  if  it  be  proved  to  its  full  cxXeoH-^ 

supposing  I  have  put  the  true  construction  upon  it — 1  could 

not  pronounce  for  a  forfeiture  of  the  wages. 

(The  case  was  afterwards  settled  out  of  Court) 

Proctors :—  Wadewn,  for  the  msster  suing ;   TcMt,  for  the  assigoed 


9  retire  ^ETourt  of  <Erattter&urp« 

Bye-Day,  December  9. 

Suit  for  res-  Simmons  v,  Simmons. — Appeal, — Cause, — This  was  an 
jumil*riRhtrby  ^PP®^^  from  the  Consistorial  Court  of  London,  in  a  ant 
the  husband  for  restitution  of  conjugal  rights,  by  Mr.  John  Simmoif 
v^e"*  who  in  «g*^"st  Mary,  his  wife,  who,  in  defence,  pleaded  his  cruelty 
defence,  plead-  and  adultery.  The  Court  below  held*  that  the  wife  had 
and  aduUery^  failed  in  her  proof  as  to  both  charges ;  from  which  sentence 
— Held,  affirm,  she  appealed. 

roent*'^of^"?he      ^^'^^^^^  ^^^  Bayford,  Drs.,  were  Counsel  for  the  Ap- 

Court    below,  pellant ;  Addams,  Dr.,  was  for  the  Respondent. 

that   the    wifo 

had    failed    in 

proof  of  both      Sir  H.  Jenner  Fust  (after  affirming  the  sentence  of  the 

charges. --The  Court   below  as  to  the  charges  of  cruelty   and   adultery 
Courts,  which  pleaded  by  the  wife  in  her  defensive  Allegation). 

requires   proof      gyj  there  is  another  part  of  the  case  which  underwent 

bj    two     wit- 

nesses,    consi-  considerable  discussion  in  the  Court  below,  and  has  been 

dered.  much  discussed   by   the    learned   Counsel  in   this  Court, 

namely,  the  charge  of  adultery  with  Lucy  Peacock,  con- 
tained in  the  Additional  Articles.  The  purport  of  the 
Additional  Articles  is  to  plead  that  Mr.  Simmons,  shortly 

*  5  Notes  of  Ca,  324. 
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after  his  marriage^  in  1842,  renewed  his  connection  with  Dec.  9. 
Lucy  Peacock,  with  whom  he  had  cohabited  prior  to  his 
marriage,  and  by  whom  he  had  had  a  child,  and  that  he 
continued  it  down  to  very  shortly  before  Michaelmas,  1844: 
6o  that  there  was  habitual  intercourse  alleged  between  1842 
and  1844.  I  mention  this  because  it  does  appear  to  me 
that,  unless  it  was  intended  to  plead  the  habit  during  these 
two  years,  the  Additional  Articles  would  not  have  been  put 
in  this  shape,  for  only  one  place  is  pleaded  at  which  the 
party  resided,  namely,  at  the  house  of  her  father,  in  Union 
Place,  Lambeth  Walk.  But  this  only  place  turns  out  to  be 
erroneous,  for  the  father  did  not  remove  from  Paradise  Row, 
Lambeth,  until  1844,  and  she  states  that  the  connection 
was  renewed  in  1843  ;  therefore,  the  place  where  the  adul- 
tery is  pleaded  to  have  been  committed  is  not  true.  The 
learned  Judge  in  the  Court  below  considered  that  this 
was  only  an  error  in  pleading ;  I  do  not  think  it  was  so ; 
the  object  was  to  plead  an  habitual  intercourse  between  the 
parties,  and  I  do  not  consider  it  a  mere  error  in  the  plead- 
ing. It  was  an  attempt  to  impose  upon  the  Court  in  this 
particular. 

Only  two  witnesses  have  been  examined  on  the  Additional 
Articles,  Lucy  Peacock  herself  and  her  mother ;  but  the 
proof  of  the  adultery  depends  upon  the  single  testimony  of 
Lucy  Peacock,  the  party  with  whom  the  adultery  is  charged 
to  have  been  committed.  The  first  question  is,  whether  her 
evidence  is  to  be  relied  on, — whether  implicit  credit  is  to  be 
given  to  her  ?  The  second  question  is,  wheth^  the  Court 
CM>uld,  on  the  testimony  of  a  single  witness,  pronounce  a 
sentence  of  separation  between  husband  and  wife  ? 

With  respect  to  the  credit  due  to  the  witness,  it  is  hardly 
possible  to  say  that  she  is  ornni  exceptione  major y  for  she  is,  *  P^'««9'«  «*•- 
to  a  certain  extent,  a  parliceps  critninis;  she  had  also  been 
abandoned  by  Mr.  Simmons,  and,  before  she  was  examined, 
Ae  had  been  taken  into  the  service  of  the  son  of  Mrs.  Sim- 
mons* All  these  circumstances,  in  a  certain  degree^  de- 
tnct  from  her  credit;  they  are  not  to  weigh  with  the 
Court  so  as  to  deprive  her  of  credit  altogether;  but  the 
Court  must  take  her  evidence  in  connection  with  these  dr- 
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Die.  9.      cumstimcesy  which  show  that  it  would  be  daDgeroas  to  idj 
Slf„n^  ^     entirely  and  exclusively  on  the  account  she  giTCS. 
SimmomM,         (Af^r  detailing  the  evidence  of  Lucy  Peacock,  and  ex* 
pressing  concurrence  in  the  opinion  of  the  Court  below,  tfait 
the  existence  of  a  former  connection  between  the  partiei 
rendered  a  renewal  more  probable  than  the  commenoemcBt 
of  an  entirely  new  connection.) 
Rule  of  e?i.      But,  supposing  that  she  is  entitled  to  implicit  credit^  sdo- 
Courts.  ^^^^  question  arises,  whether,  on  the  evidence  of  a  single 

witness, — for  I  have  already  said  the  proof  depends  upon  her 
testimony, — ^the  Court  can  pronounce  a  sentence  of  separt- 
tion.  The  learned  Counsel  for  the  wife  do  not  deny  the  po- 
sition of  law  as  laid  down  by  this  Court  in  the  case  of  Emu 
V.  Evans;*  nor  do  I  understand  that  Dr.  Luahiogton,  in  the 
case  of  Taylor  v.  7V»y/or,t  the  other  day,  held  a  different 
doctrine ;  he  did  not  deny  the  existence  of  the  rule,  though 
he  dissented  from  its  propriety.  Now  the  Court,  in  Ewau 
V.  Evans,  expressed  itself  in  these  terms :  **  It  is  very  well 
known  that  the  principles  of  law  in  these  Courts  are  tbm 
of  the  Canon  Law,  and  that  the  principles  of  the  Canon  Lsv 
follow  those  of  the  Civil  Law,  and  by  neither  one  nor  tfat 
other  is  the  evidence  of  one  witness,  without  supplementaiy 
circumstances,  considered  sufficient."  And,  in  that  ctse^ 
the  Court  was  of  opinion  that  there  was  only  the  evidence  of 
a  single  witness,  and  that,  upon  that  evidence  alone,  it  wtf 
not  at  liberty  to  pronounce  a  sentence  of  separation  by  ra- 
son  of  the  adultery  of  the  wife.  The  evidence  of  Mrs.  Pei- 
cock,  the  mother  of  Lucy  Peacock,  is  no  corroboration  d 
her  daughter's  evidence  at  all ;  and  I  ag^ee  with  Dr.  Loib- 
ington,  that  neither  the  charge  of  cruelty  nor  that  of  aduhcfj 
is  proved.  If  I  was  in  error  in  the  doctrine  I  laid  down  is 
Evans  v.  Evans^  in  concurrence  with  all  the  cases,— for  it  if 
not  only  in  the  case  of  divorce,  but  in  cases  of  Brawling  and 
Twowitnesses  Perturbation  of  Church-seat,  that  two  vntnesses  are  r^ 
requi     .  quired,  not  to  the  fact,  but  one  to  the  fact  and  another  t» 

corroborative  circumstances,  —  if,  I  say,    this   doctrine  ii 
erroneous,  it  must  be  corrected  elsewhere.     I  adhere  to  the 

*  3  Notes  of  Ca.  4S8.     1  Robert.  105.  f   A^jtm,^  VP* 
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doctrine  I  laid  down  in  Evans  v«  Evans^  that  one  witness  to       Dxc.  9. 
^n  act  of  adultery  is  not  sufficient.  Simmaiu  ▼ 

I  pronounce  against  the  appeal,  affirm  the  sentence  ap- 
pealed from,  and  remit  the  cause. 

(The  Court  was  asked  to  condemn  the  wife  in  the  cost8» 
but,  no  precedent  being  cited,  it  declined  to  do  so.) 

Proctors ;  —  Lochner,  for  the  Appellant ;  Batfford,   for  the  Re- 
spondent. 


Vvtvoqatibt  (Kourt  of  fttanUvtuvv* 

December  9.  ExtCouriDay, 

Birch  v.  Birch.— Cai^e. — ^This  was  a  business  of  prov-  A  testator 
iDg  in  solemn  form  the  will  of  Mr.  Jonathan  Birch,  dated  ^^  "^h"^*"*  wUl 
28nd  February,  1845,  by  Mr.  George  Birch,  the  brother  of  should  be  pre- 
tbe  deceased  and  one  of  the  executors  named  in  the  will,  K^g  for  the 
against  Mr.  William  John  Birch,  the  deceased's  only  childy  amount  of  the 

one  of  the  executors,  and  only  next  of  kin.  legacies,  which 

.  .111  ^*®  done,  and 

The  Allegation  propounding  the  will  pleaded  the  death  the    will   was 

of  the  deceased  on  the  20th  September,  1848,  at  the  age  of  ^®JJ^  *^Jf '  ^ 

8eventy*six,  leaving  personal  estate  of  the  value  of  £40,000;  larly  executed, 

tbat  in  February,  1845,  he  directed  his  son  (party  in  the  |"    *"    ®"^?" 

'  cause)  to  draw  up  his  will,  and,  by  way  of  instructions,  of  which  had 

gave  him  a  former  will,  prepared  by  his  solicitor,  and  cxe-  ^°  twice  bro- 

cuted  in  1835,  desiring  him  to  leave  blanks  for  the  amount  amount  of  the 

of  the  legacies,  which  he  (the  deceased)  would  fill  in ;  that  l^gscies    filled 

tbe  will  was  so  prepared  and  delivered  to  the  deceased,  handwriting  in 

who,  some  days  after,  informed  his  son  that  he  had  sup-  bl<^k  ink,  and 

plied  the  blanks  and  executed  the  will ;  that,  after  his  death,  ^^^^l  izi°"^red 

'■    iOke  win  was  found,  reeularly  executed,  in  a  box  in  his  room,  ink  (there  be- 

'    enclosed  in  an  open  envelope,  indorsed,  "  The  last  will  and  wheT^either* 

^    taatament  of  Jonathan  Birch,  made  the  22nd  day  of  Febru-  were  done),  a 

y    ary,  1845;  Jon°.  Birch;"  which  envelope  had  been  appa-  dUieofJegacieti 

rently  sealed  up  twice,  once  with  black  wax  and  again  with  oorrespondiDg 
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Birch  V.  Shrch. 

with  those  in 
the  will,  being 
found  in  the 
nme  envelope: 
—  Held,  that 
the  will  was 
entitled  to  pro- 
bate with  some 
of  the  inser- 
tions, namely, 
those  in  black 
ink. 

Dec  9. 

AaOUMBNT. 


red,  and  in  it  was  also  found  a  list  or  schedule  of  legacies,  in 
the  deceased's  handwriting,  signed  by  him,  and  dated  22iui 
February,  1846,  headed,  "My  last  will,  J.  Birch;"  the 
legacies  contained  in  such  list  being  the  same  in  amoont  at 
those  appearing  written  or  interlined  in  the  blanks  originallj 
led  in  the  will,  and  which  had  been  filled  op,  some  in  red 
ink  and  some  in  black  ink. 

A  Motion  for  probate  as  the  paper  stood  was  rejected  by 
the  Court.  The  prayer  now  was  for  probate  of  the  will 
with  the  insertions  in  black  ink  only. 

Jenner,  Dr.,  for  the  brother. — It  is  not  unosual  for  a 
will  to  be  drawn  with  blanks  :  printed  forms  are  always  so, 
and  they  pass  without  objection.  There  is  nothing  in  the 
Wills  Act  requiring  proof  that  every  part  of  the  will  was 
written  prior  to  the  execution.  Here  is  a  full  attestation- 
clause,  and  it  is  not  to  be  presumed  that  the  testator  should 
have  called  witnesses  into  a  room  to  attest  his  will  widi 
blanks  in  it.  If  his  object  was  to  keep  the  legacies  secret, 
he  might  have  shown  them  only  the  last  sheet.  The  Coort 
will  not  strain  the  law  any  further. 

R.  Phillimare,  Dr.,  for  the  son,  did  not  oppose  the  Jfnpr 
on  the  other  side. 


JnOGMIMT. 


Sir  H.  Jenner  Fust. — The  Act  requires  that,  when 
alterations  are  made  after  execution,  the  will  shall  be  at- 
tested in  a  particular  manner.  In  this  case  the  will  was 
prepared  from  instructions  given  by  the  testator,  with 
blanks  for  the  amount  of  legacies.  When  these  blanb 
were  filled  up,  no  person  can  give  any  account ;  no  one 
knows  anything  of  the  matter.  The  Motion  was  for 
probate  with  all  the  alterations,  the  blanks  having  bees 
filled  up  some  with  red  ink  and  some  with  black ;  but  now 
the  Court  is  asked  to  exclude  the  insertions  in  red  ink. 

The  difficulty  of  the  Court  is  to  know  whether  it  is  to 
hold  that  no  will  can  be  drawn  in  blank,  and  afVerwaids 
filled  up  by  the  testator,  unless  every  one  of  the  insertions 
is  attested;  as  an  alteration.  This  is  a  formidable  poshioo  ; 
and  it  must  go  to  that  extent,  if  I  am  to  decide  against  this 
paper  upon  that  ground.    Now  I  am  not  prepared  to  go  this 
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length ;  I  think  that  where  a  will  has  been  so  prepared  in  Dec.  9l 
blank,  with  the  legacies  inserted  in  the  deceased's  hand-  BtrdiT^Birch 
writing,  and  it  is  duly  attested,  it  must  be  held  that  the 
blanks  were  filled  up  before  the  execution  of  the  will.  What 
reason  could  a  testator  have  for  executing  his  will  in  blank? 
I  can  understand,  where  a  will  has  been  altered,  that,  to 
avoid  the  necessity  of  re-executing  it,  the  testator  might  try 
to  evade  the  Statute ;  but  I  cannot  understand  why  a  testa- 
tor should  propose  to  execute  his  will  unless  the  blanks 
were  filled  in.  The  son,  in  this  case,  prepared  the  will 
from  instructions.  It  was  at  that  time  (1845)  in  blanks  and 
it  was  found  in  1848  with  the  blanks  filled  in.  If  it 
had  appeared  that  there  had  been  no  opening  of  the  enve- 
lope^ there  would  be  very  strong  ground  indeed  to  presume 
that  all  had  been  done  at  the  time  of  execution.  But  there 
18  evidence  that  the  envelope  has  been  opened  and  re-sealed, 
and  the  seal  of  the  will  is  in  red  wax,  and  the  seal  of  the 
list  of  legacies  is  in  black.  It  unfortunately  happens  that 
there  are  alterations  in  red  ink,  and  these  alterations  are 
now  believed  to  have  been  made  afterwards ;  but  I  cannot « 
help  considering  that  the  body  of  the  will  was  completed 
before  the  execution.  I  am  of  opinion  that  the  presumption 
of  law  is,  that  the  blanks  were  filled  up  before  the  execution 
of  the  will,  otherwise  the  execution  would  have  been  a  mere 
useless  ceremony.  Difficulties  would  at  all  times  arise; 
testators  might  require  witnesses  to  attest  the  last  sheet  of 
the  will,  without  knowing  that  there  is  anything  in  th6 
other  part.  It  would  be  quite  impossible  to  hold,  where  a 
will  had  been  drawn  with  blanks  for  the  legacies,  that  every 
one  should  be  attested  by  ^witnesses.  I  pronounce,  there- 
fore, for  the  general  validity  of  the  will  with  the  blanks 
filled  in,  in  the  deceased's  handwriting,  in  black  ink.  With 
regard  to  the  insertions  in  red  ink,  I  am  afraid  I  must  reject 
them,  and  decree  probate  as  the  paper  was  originally  exe* 
Cttted  by  the  deceased,  that  is,  with  the  blanks  supplied Jn 
^lack  ink,  and  I  reject  the  insertions  in  red  ink. 
.  i(Probate  decreed  to  the  executors  of  the  will,  with  all  the 
passages  inserted  in  black  ink.) 

Ptoctora x-^Brooha^  for  the  brother;  Du  BoU,  for  the  son. 
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f^iqft  (Koutt  of  aumiraltc* 

By§'Day,  December  12. 

SalTage,  the  The  '*  Princess  Alice.** — CautCf  by  Act  on  PeUdm^ 
owner^"^hat*  "^^^  ^*®  *°  action  by  the  master,  owners,  and  crew  of  the 
the  service  was  steam-boat  Conquest,  of  Stockton-on-Tees,  against  the 
only  ^'sustain-  8^^^°^^  Princess  Alice,  of  180  tons,  with  a  cargo  of  wheat, 
ed.  —  Under  for  salvage  services  rendered  to  that  vessel  on  the  2kh 
TtSnces  tow^  April,  1847,  in  the  river  Tees,  under  circumstances  very  fully 
may  be  exalted  detailed  in  the  Judgment,    The  owners  contended  that  the 

into  a  salvage  g^rvice  was  mere  towase.  and  paid  £4.  Is.  into  Court 

service.— Fnn-  i 

ciple  of  costs  in      Prior  to  the  Argument,  the  Court  expressed  regret  that  the 

salvage  cases,    parties  had  not  applied  for  the  presence  of  Trinity  Masten. 

Dec.  1  and  12.      Jenner  and  Bat/Jbrd^  Drs.,  for  the  salvors;  AddamssnA 

Robinson,  Drs.,  for  the  owners. 

Dec  12.  Dr.  LusHiNGTON.«»This  case  has  occupied  the  time  of 

the  Court  for  the  best  part  of  two  days,  and  there  is  no 
doubt  that  the  evidence  is  in  many  respects  exceediiigly 
conflicting.  The  case  likewise  involves  considerations  which, 
in  my  judgment,  for  a  satisfactory  decision,  would  have  re- 
quired both  local  and  nautical  knowledge.  It  is  well  known 
in  this  Court  that,  in  salvage  cases,  if  either  of  the  partieib 
prior  to  the  hearing  of  the  cause,  think  fit  to  pray  for  the 
assistance  of  Trinity  Masters,  the  Court,  after  the  perusal 
of  the  evidence,  will,  if  it  be  satisfied  that  it  is  a  fit  csi^ 
accede  to  that  request,  whether  the  other  party  be  oonseot- 
ing  or  not.  In  this  case,  however,  neither  of  the  parties  hai 
resorted  to  this,  which  is  certainly  a  modern  practice,  hot 
they  have  left  the  Court  to  its  own  unassisted  exertions  ts 
solve  matters  which,  1  think,  the  discussion  itself  must 
have  shown,  are  of  no  ordinary  difficulty.  It  is  not  the 
habit  of  the  Court  to  require  that  assistance  for  itself,  be* 
cause  it  is  always  entitled  to  presume  that  one  or  Uxfi 
other  of  the  parties  would  be  ready  enough  to  discover 
whether  the  case  did  require  such  elMciilation  or. not.  f^> 
therefore,  either  of  the  parties  ^ould  think  that,  in  ]the  de- 
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cision  I  am  about  to  pronounce,  they  are  aggrieved  from  my      Dkc.  12. 
misunderstanding  the  statements  in  the  case  with  reference  p  .         '^.. 
to  either  of  the  allegations,  or  to  anything  connected  with 
the  locality,  or  to  points-  of  nautical  knowledge^  they  have 
themselves  to   thank   for  such  a   miscarriage,   not  having 
availed  themselves  of  that  which  was  in  their  power. 

What  is  the  question  which  I  have  to  determine  ?  It  is  a 
simple  one  in  itself,  but  it  requires  to  be  stated  with  clear- 
ness. The  question  is,  whether  the  steamer  Conquest  per- 
formed more  than  a  towage  service,  it  being  acknowledged 
that  such  a  service  was  performed ;  and  therefore  it  be- 
(K>me8  necessary  to  consider  what  are  the  circumstances 
ivhich  distinguish  a  mere  towage  case  from  a  salvage  ser- 
vice, the  latter  being  of  a  higher  character,  and  always 
more  highly  remunerated. 

The  practice  of  towing  may  be  considered  to  have  arisen    Principles  ap- 

in  modern  times,  since  the  introduction  and  ordinary  em-  P'***^*®  ^^  '"* 

'  '^  case. 

ployment  of  steam-vessels ;  and,  without  attempting  any 
definition  which  may  be  universally  true,  a  towage  service 
may  be  described  as  the  employment  of  a  steamer  to  expe- 
dite the  voyage  of  a  vessel  when  nothing  more  is  required 
dian  the  accelerating  her  arrival  at  the  place  of  destination. 
Many  circumstances,  however,  are  constantly  arising  which 
will  give  to  a  towage  service  the  character  of  a  salvage  ser- 
vice :  it  may  be  sufficient  to  mention  some  of  them  only — as, 
urbere  a  ship  is  disabled  in  her  hull  or  rigging,  where  she  is 
aground,  or  where  the  performance  of  the  towage  service  is 
necessarily  attended  with  danger,  or  extraordinary  labour, 
€ir  risk  to  the  steamer.  These  and  similar  distinctions  and 
g^ircumstances  deserve  very  careful  consideration;  for,  on 
the  one  hand,  it  would  be  exceedingly  detrimental  to  owners 
of  British  shipping  tp  have  to  pay,  without  adequate  cause, 
tbt  more  than  the  accustomed  towage  service ;  and,  on  the 
cilherj  it  would  be  unjust  to  the  owners  and  crews  of  steam- 
i^eiMels,  and  detrimental  to  the  general  interests  of  com- 
liAercey  for  the  vessels  and  men  to  incur  extraordinary  risk 
fiir  a  reward  proportionate  only  to  ordinary  service. 
' '  There  is  no  great  difficulty  in  ascertaining  these  general 

VOL.  VI.  4  F 
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Die.  18.  principles,  but  it  is  an  infinitely  more  arduous  task  to  apply 
'aUm.  *"^^  principles  to  a  case  like  the  present*  abounding,  as  I 
have  already  said*  with  conflicting  statements  and  evidence, 
and  still  more  difficult,  because  the  Court  has  very  Ituk 
means  of  trying  the  credit  of  the  witnesses  on  affidafits 
only  ;  and  because  I  do  not  possess  that  local  and  nantical 
knowledge  which  might  throw  a  light  upon  what  at  present 
seems  very  obscure,  and  enable  the  Court  to  detenoioe 
which  party  is  speaking  the  truth. 

Now  although  the  examination  of  the  facts  is  exceedinglj 
tedious,  and  I  am  sorry  to  add,  unsatisfactory,  and  although 
they  have  been  fully  argued  and  discussed  at  the  Bar,  yet, 
in  the  discharge  of  my  duty,  I  must  address  myself  to  the 
task,  and  state  the  view  which  I  take  of  the  whole  case^ 
Facts  in  plea.  The  statement  of  the  alleged  salvors  is  to  the  fdlowing 
effect :— That  in  the  afternoon  of  the  2ith  of  April  last,  the 
steam-boat  Conquest  was  moored  at  the  fifth  buoy  within  the 
bar  in  the  river  Tees,  and,  about  four  o'clock,  she  descried 
the  Princess  Alke^  the  vessel  proceeded  against  in  tlw 
cause,  running  Jor  the  Tees;  that  the  sea  outside  thebir 
was  running  so  heavily  that  no  vessel  could  or  did  leave  the 
Tees  on  that  day ;  that  the  steamer,  in  order  to  rends 
assistance,  proceeded  down  towards  the  bar,  but  was  forced 
to  lie-to  within  the  broken  water,  it  being  impossible  to  get 
out ;  that  the  Princess  Alice  came  too  far  to  the  southward, 
when  the  steamer  made  a  signal  to  her  to  keep  more  to  the 
north ;  that  the  schooner  struck  the  ground  heavily  oa  tk 
South  Gar  Sand,  turning  with  her  head  to  the  N.  and  W.; 
that  she  remained  on  the  sand  for  twenty  minutes,  while 
the  sea  beat  half-mast  high  over  her,  the  crew  taking  to 
the  rigging ;  that,  while  the  schooner  was  on  the  saadf 
the  steamer  attempted  to  go  to  her  assistance,  but  wii 
driven  back  by  two  seas,  which  struck  her  heavily,  sad 
caused  her  to  ship  much  water  ;  that  the  schooner,  as  soon 
as  she  came  off  the  sand,  was  driving  before  the  sea  towaitb 
the  North  Gar  Sand,  her  head  being  to  the  S.W.  and  ao 
wind;  that  the  steamer  was  backed  astern  amongst  tbe 
broken  water,  took  the  Princess  Alice  in  tow,  and  palled 
her  head  round  to  the  S.E.,  clear  of  the  sand,  and  preceded 
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to  tow  her  clear  of  the  broken  water  into  the  channel ;  that      D«c.  12. 

at  this  time  the  steamer  shipped  two  heavy  seas,  which  filled  «_.         ^^ 
^m_  1.1  .1  I'rtncess  Aace, 

the  engine-room  as  high  as  a  person  s  knees* 

Now,  there  cm  be  no  doubt,  if  this  statement  be  true,  or 

even  a  considerable  part  of  it  be  true,  that  a  salvage  service 

has  been  performed ;  because  there  was  risk  to  the  steamer 

performing  the  service,  and  danger  to  the  vessel  towards 

■which  service  was  performed.    Then,   what  is  the  merit 

claimed  by  the  steamer  P     It  is  that  she  was  twice  exposed 

to  risk  in  performing  this  service;  that  the  ship  was  in 

danger  at  the  moment  when  the  steamer  took  hold  of  her— 

not  before,  but  at  the  moment.     There  are  some  other  facts 

stated  in  subsequent  pleadings — as  it  were,  additional  merit 

on  the  part  of  the  Conquest, — but  they  do  not  appear  to  me 

to  be  of  such  importance  as  to  claim  particular  consideration ; 

it  is  quite  enough  to  establish  a  case  of  salvage  service  if 

the  facts  be  as  I  have  stated. 

Now  what  is  the  Answer  ?     The  Answer  on  the  part  of 

the  Princess  Alice  is,  that,  in  consequence  of  the  state  of 

the  sea,  and  no  pilot  coming  out,  she  made  no  attempt  to 

center  the  Tees  until  half-past  five  o'clock ;  that  she  then 

perceived  the  steam«>tug  near  the  third  buoy,  half  a  mile 

-  IVom  the  bar,  and  a  quarter  of  a  mile  from  the  broken  watet*, 

-fHaking  signals ;  that  they  understood  these  signals  to  mean 

that  there  was  a  licensed  pilot  on  board,  signalling  her  to 

cdme  into  the  river.     Hereafter  I  shall  have  a  word  to  saiy 

*M  to  whether  originally  any  charge  was  or  was  not  pre- 

^erred  against  the  steamer  of  having  wilfully  l6d  the  /VkH- 

■  ^e$g  AUee  into  mischief.     According  to  the  statement  of  the 

«ifoliooner,  whether  she  understood  rightly  or  misunderstood 

(die  signal,  she  would  not  have  attempted  to  enter  the  TeM 

«iMd  it  ttot  been  for  the  signals  wliich  were  made.    The  plea 

":  •M«tes  that  the  master  accordingly  stood  towards  the  Tees 

ifHl  half-past  six  o'dock  ;  that  the  steamer  contitiued  to  wav« 

?  «4be  cofour,  and  that  she  made  another  signal  to  keep  more 

I  m6  the  northward ;  that  he  kept  in  that  direction  for  half  an 

ii}-4rfiMii^»  when  the  steamer  made  a  third  signal,  which  the 

"^  llMMtr  believ^  to  be  a  signal  to  come  into  thei  Tees ;  that 

^  bfr  tiien  'pr6ce6ded  fdr  ^^e  river  'ofi  « *  eiAMrse  aboot'N.W.^ 
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Dec.  12.  and  seeing  a  second  white  buoj  cm  bis  starboard  bow,  be 
AwcmAA'ee  ^^^  induced  to  lay  his  vessel  with  her  head  to  the  N. ;  tint 
she  then  struck  on  the  sand,  but  soon  came  off,  there  being 
a  moderate  wind  from  the  E.N.E1.,  and  the  vessel  going 
about  three  knots  an  hour  ;  that  the  master  sailed  past  the 
second  white  buoy^  the  head  of  the  vessel  being  still  to  the 
N.  W.,  a  distance  of  at  least  three-tenths  of  a  mile  from  tbe 
South  Gar,  and  then  wove  her  to  the  S.»  and  stcMid  np  tbe 
channel  between  the  black  and  white  booys,  with  tbe  viod 
and  tide  in  his  favour*  for  a  quarter  of  a  mile,  till  be  cane 
to  the  third  buoy,  where  the  steamer  was  still  lying. 

I  must  here  observe,  that  all  attempts  of  the  steamer  to 
assist  the  vessel  when  on  the  sand,  or  when  in  the  broken 
water,  are  wholly  denied,  as  is  all  danger  of  being  driTcn 
on  the  North  Gar  Sand,  when  the  steamer  took  the  vessel  in 
tow,  it  being  alleged  that  she  was  to  the  SwE.  of  the  sadus 
wreck  of  the  Emma^  and  the  tide  had  nol  begun  to  flow. 

It  is  clear  that  if  this  Answer  be  true^  it  would  deiinf 
all  claim  to  salvage.  I  say  **  if  true,"  because  it  denies  tint 
the  steamer  was  at  any  time  exposed  to  riak  or  danger,  ff 
made  any  extraordinary  exertions,  or  that  the  PriuceuAEtt 
was,  at  the  time  the  steamer  took  hold  of  her,  in  any  pri 
whatever.  That  the  schooner  was  in  a  atate  of  dangersttk 
time  she  struck  on  the  sand,  there  can  be  no  doubt  wbai- 
ever ;  but  the  steamer  was  not  instrumental  in  getting  her 
otT  the  sand. 

The  Reply  on  behalf  of  the  steamer  alleges  that  no  agmi 
was  made  until  the  schooner  was  preparing  to  take  the  Tcfs» 
and  consequently  in  danger,  and  denies^  therefore,  of  coon^ 
that  the  schooner  was  inveigled  or  induced  to  come  iDtotk 
Tees  in  consequence  of  any  signal,  and  alleges  that  the  fig< 
nal  was  made  in  consequence  of  the  danger  which  the  Prit 
cess  Alice  was  in;  it  alleges  that,  before  any  signal  m 
made,  the  master  of  the  Princess  Alice  put  on  more  csDrMik 
and  when  abreast  of  the  Fair  Way  Buoy«  tbe  schooner  «> 
hauled  to,  with  her  bead  to  the  southward ;  that  in  cslM^ 
quence  of  her  drifting  to  the  southward,  a  signal  was  m^ 
directing  her  course  to  the  northward  ;  and  tliere  is  saotter 
averment^  denying  that  the  steamer  was  turned  roand  ^ 
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tween  the  schooner  and  the  South  Gar  Sand.     The  Reply      Dkc.  12. 
states  that  the  schooner  was  to  the  N.E.  and  not  S.K  of  the  p^(^7^1/See. 
wreck.     These  are  very  nearly  the  terms  of  the  statements^ 
and  1  need  not  go  further  into  them. 

It  was  observed  by  Dr.  Robinson^  that  the  platntiflT  in  the 
cause  is  bound  to  establish  to  the  satisfaction  of  the  Court 
the  case  he  sets  up ;  and  no  doubt  that  is  tme,  because  the 
plaintiff*  has  the  onus  probandi  upon  him,  and  if  the  matter 
be  left  in  doubt,  it  is  impossible  for  the  Court  to  say  that  a 
salvage  service  has  been  performed,  or  that  a  salvage  remu- 
neration is  due. 

I  will  now  begin  with  the  evidence  in  support  of  the 
claim  to  salvage,  noticing,  as  I  pass  along,  any  other  parts 
of  the  case  to  which  I  have  not  previously  adverted,  in  order 
to  support  the  view  I  have  taken  of  the  case^  and  to  admi- 
nister justice  between  the  parties. 

No.  1  is  the  affidavit  of  Litligo,  a  pilot,  and  he  swears,  in     Evideoce  for 

general  terms,  that,  had  not  the  steam-*boat  been  there,  the  the  party  suing. 

schooner  must  have  been  a  wreck,  and  there  was  no  wind 

to  put  her  through  the  sea.     His  evidence  is  not  very  satis- 

factory  to  my  mind,  as  he  states  no  fact  with  Sufficient  cleur- 

■  ness  to  enable  me  to  understand  from  whence  he  draws  his 

conclusion.     No.  2,  Hood,  is  a  more  important  witness.    He 

states  thati  after  beating  into  the  channel,  the  schooner  began 

to  drive  to  leeward  with  the  ebb-tide,  as  the  wind  had  fallen 

calm  ;  that  he  saw  the  steamer  go  into  the  broken  water, 

and  lay  hold  of  the  schooner.    Now  at  what  time  did  the 

-  tide  ebb  P     And  how  am  I  to  get  at  that  fact  ?     Nos.  8  and  4 

are  immaterial*     No.  5  is  the  evidence  of  Chilton,  of  the 

..Floating  Light  vessel,  who  speaks  to  the  steamer  getting 

.  bold  of  the  schooner,  but  he  says  noising  as  to  broken 

•  water.     No.  6  is  of  no  importance.     No.  7  is  the  evidence 

rt<if  John  Denny,  the  pilot,  and  he  deposes  to  the  vessel  going 

, -across  the  channel  towards  the  wreck;  it  was  then  a  little 

riwHer  higb- water;   that   she  must  either   have  become  a 

-larrtck,  or  struck  upoD  the  North  Gar^  if  the  steamer  had 

'jtnot  assisted  her.     Why  ?     I  can  extract  no  reason  for  this 

I'alatement.    Very  likely  it  loay  be  so,  but  the  Court  is  not 

aJilftsfied  ivith  a  mere  opinion^  it  must  bave  tlie  reasons  for 
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Dec.  12.      that  Opinion,  and  the  facts  upon  which  it  is  founded,  in 

^  .  ^,.     order  that  the  Court  may  see  whether  the  conclusion  of  the 

witness  is  well  founded  or  not.     Nos.  8  and  9  are  immt- 
terial.     No.  10  is  the  evidence  of  Shielden,  a  pilot,  and  be 
says  that  the  Princess  Alice  would  have  been  ashore  opon 
the  North  Gar,  if  the  steamer  Conquesi  had  not  pulled  her 
round  into  deeper  water.    Again,  I  ask  why  ?     Was  there 
any  reason  why  it  was  impossible  for  the  Princess  Alice  to 
have  come  round  ?     She  was  not  disabled  in  her  boll  or 
rigging.     He  positively  swears  it  was  impossible,  and  he 
assigns  no  reason.     Why  must  she  have  gone  upon  the 
North  Gar  ?     If  it  was  the  sea,  if  it  was  the  tide,  why  not 
say  so  P     No.  11  is  the  affidavit  of  Brown,  the  master  c^the 
steamer,  a  party  interested,  but  a  party  perfectly  acquainted 
with  the  facts  and  circumstances  of  the  case.     His  accoaot 
is,  that  seeing  the  Princess  Alice  going  head  foremost  ashoie, 
— I  suppose  he  means  on  the  sand, — he  waved  a  cdoor,  to 
keep  her  to  the  northward;  that  he  backed  the  steamer 
astern  amongst  the  broken  water,  and  threw  a  line  on  boaid 
the  Princess  Alice,  to  which  the  tow-line  was  made  fast,  and 
pulled  the  schooner's  head  round  to  the  S.E.,  clear  of  (be 
North  Gar  Sand  and  the  wreck  of  the  Emma.     Now  I  ob- 
serve that  in  this,  his  first  affidavit,  he  mentions  taking  the 
steamer  into  broken  water  only  once.     No.  12  is  the  eri- 
dence  of  Robinson,  the  engineer.    Afler  stating  that  the  ship 
went  upon  the  South  Gar  Sand,  he  says>  **  We  attempted  to 
get  to  her  assistance,  but  were  struck  by  the  heavy  seas,  and 
were  driven  back,  shipping  a  good  deal  of  water ;  turned 
the  suction-tap  of  the  engine ;  drew  the  water  out  of  the 
hull  before  making  a  second  attempt.^     He  then  deposes  to 
backing  the  steamer  through  the  broken  water,  and  tuminf 
her  head  to  the  S.E.     Now  1  must  say  that  it  is  strange 
that  these  two  accounts  by  Brown  and  Robinson  do  not 
agree :  the  facts  of  the  attempts,  and  the  heavy  seas,  and  the 
turning  of  the  suction-tap,  are  unnoticed  by  the  master. 
No.  13  is  a  further  affidavit  of  Brown,  the  master,  swort 
June  21st,  at  much  greater  length  than  his  former  affidavft; 
and  is  partly  responsive.     The  Court  looks  with  great  sfO* 
picion  at  such  affidavits^  because  the  firtft  affidavit  ought  to 
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have  stated  the  whole  of  the  material  and  leading  facts.  He  Dec  12. 
here  swears  that  the  Princess  Alice  could  not  work  out  to  p  .•j,^^J7"^ice. 
sea  ;  that  he  made  but  one  signal, — that  is  extraordinary ; 
that  the  Princess  Alice,  when  taken  in  tow,  was  nearing  the 
wreck  to  the  leeward>  between  the  first  and  second  buoys ; 
that  ihe  steamer  made  several  attempts,  to  reach  Ihe  vessel 
when  on  the  South  Gar,  apd  ran  great  ria)c  from  the  broken 
water,  and  had  to  put  hack  to  get  the  water  out*  This  fact 
is  omitted  in  his  first  affidavit.  No*  14  is  the  second  affidavit 
of  Robinson,  the  engineer,  in  which  he  says  that,  at  the 
time  when  the  Princess  Mice  struck,  the  steamer  was  in  the 
middle  of  all  the  broken  water,  and  at  times  almost  over- 
lapped with  it.  How  this  is  to  be  reconciled  witli  the  other 
evidence,  which  expressly  says  that  they  did  not  go  into  the 
broken  water  until  the  schooner  was  off  the  Gar  Sand,  I  do 
not  know.  He  says  that  the  schooner  then  beat  off  the  South 
Gar  into  the  channel ;  that  they  then  fetched  the  Conquest 
back,  and  with  great  hazard  reached  the  schooner ;  that  the 
tide  had  fallen  a  good  bit,  and  that  the  vessel  was  below 
the  wreck,  to  the  N.E.,  and  could  not  have  cleared  it. 
No*  15  is  the  affidavit  of  Potts,  a  pilot,  whose  evidence  is 
only  hypothetical,-*-'*  if  the  tide  had  made  out  without  the 
steamer,  she  would  have  been  lost."  Nos.  16,. 17, 18,  and  19 
contain  nothing  of  importance.  No.  20  is  the  affidavit  of 
Haddock,  a  pilot,  and  that  also  is  hypothetical,— '^  if  the 
Princess  Alice  went  three- tenths  of  a  mile  N.W.,  after  beat- 
ing over  the  South  Gar,  she  would  have  gone  on  the  North 
Gar."  He  does  not  depose  to  the  relative  distance  between 
ihe  North  and  South  Gar,  and  what  it  is  I  cannot  saj. 
Nos.  21  and  22  are  immaterial.  No.  23  is  the  master's  exa* 
xnioation,  which  has  been  read  and  commented  upon,  but  I 
ilo  not  think  it  has  much  bearing  upon  the  case.  I  now 
come  to  William  Hughes's  affidavit,  stoker  on  board  the 
flSteam-tug ;  and  what  is  his  evidence  ?  ''  That  the  Conquest 
iX^ioained  within  the  heaviest  of  the  sea :" — when  am  I  to 
understand  that  this  took  place  ?  It  was  not  till  seven  or 
eight  o'clock  that  the  Conquest  came  out,  and,  according  to 
thje  ^st  affidavit  of  Robinson,  they  were  struck  by  the  heavy 
wd  driven  back»  and  had  to  draw  the  water  out  of  the 
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Dec.  12,  huU  befiori)  they  made.a  ^^caiid, AttejQP^t  .^  ^Uiti lACPordiqg)^^: 
jv^^~^.  this  affidavit,  the  CQaquffi , '^ i^eotain^r  -wi4»^  tbetwayiai^ 
of , the  sea*  "ready, to  assist Jtheachoon^  when  aheggtstf; 
the  Spulh  Qac;  Uia^  tbey.atWn^P^  to  w^^f  hec^'  anddut-l 
they  incurred  consid^able  pc^riV  fyotn,  being,  in  a  gresi deili 
of  broken  watQf. .     ^  ■:,.,    ».    ,  ,{     ;».._.,     ,;..  ,,.;   ....    *  .j- 

Before  considiering  the^efftct  of  (l^ifa  ef^^eocc^I'wiUiob^: 
serve  that  I  hiive  not  adverted  pfii;ticulfi:\yi  tOrj^u^fai-ft^nr 
are  indisputably — as  that  no  veasi^  got  ip  or  out^oi^  the  Ten  r 
that  day,  or  to  other  facts  wju^,  w^th;  due.  negard  tatU.^ 
adverse  evidence^  cannot  have  a  bearing, upon -this  iquastioi^n 
namely,  as  to  the  buU'd  of  tbe  Princ€^  AUce^fBf  ber  shippisj* 
water ;  nor  do  I  advert  (to  dcdaifitiiona^^hich  arefnot  t9  ^^ 
depended  uponi^ ^nd  which  it  i&nqtttb^.pp»jetice  of  ^  Cosit; 
to  pay  any  attention  to.    .    .. :    .     ,:    .'   .,.,.'i       .■...,;  :■:. 'j; 

I  find  it  very  difficult  to  pum  up  and  state;  tbe»  re&ult  oC,^^. 
dence  so  very  loose  as  that  n^hicb  baa,  been  producei^  inrthi^^ 
cause ;  but  I  must  do  my  best.  Th<^  thjr^ipefaoDa.on  hqsini; 
the  steamer,  though .  there,  are  some:  cl^sQrepapci^in^hyjr; 
statements,  support  the  case  of  the  ^aly^ra,  as.nvg))t,v^^ 
naturally  be  expected ;  but  when^  I  ,cg|ni^  ^  tQ.  Ipok  .tn  ,tk|r 
other  testimony,  I  find,  sonie,  of  ,tbe^^flf|^yit8;^te,U)^:.tbe: 
Princess  Alice  was  19  daipger,  but  ^s^igi^.^o.yefy  ;sa^«C:t 
tory  reasons.  With  rpspect.to  the  .danger,  pf . en^oripg die 
broken  water,  after  ^he  fbip.  wa»  odf  ^^  sy^nU*.  tJi^r^Js  th^^ 
evidence  of  Hood  and  HMgbes,;  but  it  |is  vei;y  ^^rat rdipax}!,, 
that  tijough,  according;  to  fhe,  pIea,{t)ia.s^ef^i;i^r.t]B^f^.icef4 
into  broken  water,  and  twenty-seven  fUGf^v^ta,  h^v^^.b^: 
produced,  yet  th^^e  is  no  CujT^bcr  co^o^^ 

important  allegation.^tbe  .po^t  ip?JP9,rfcfiff;.^g^tio^^^^^ 

whole  case,-and  it  \^  difficwlt  ^o^^^fd^if^X^^^y^j;^^ 

sons  could  be  able,  to  swear  to  t,hp  (Jpqge,?  P.f^^iyessi^.^ 

yet  that  the  attenipts  Pf.  rt\?,;8ff«f?W?r;  w4^ 

peril,  should  have  esf^pec^; th^r  nc^jj^^  /w;iV¥.WJ*«i»Bfr 

of  them.     More  I  pa^nnotw^^  of ,  thij  e^/4s<>^,thas,iji^j^ 

makes  out  a  prm^/flfie.ca^^  of  saW^^^  tes^jn^', 

on  the  other  S^^le  ja.eic^p^pecr.     r^^ 

address  my  attenticin*  •  ,      .      ^      , 

Evidence  for       i  he  aniaavit  A  is  that  of  jivSamian.  who   savs  toot  tbCt 
thedefemlantB.        ^^  .-•   ^    w -r    -.fl'l        iM^.A^-.n:  ~yi1r.M''H^?^' 
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ship  was  over  Uie  Tees  bar,  and  completely  clear  of  the  broken  D«c.  It. 
water,  when  taken  in  tow ;  that  the  steamer  laid  still  till  the  py^j^Tjflftjft 
ship  sailed  up  to  her;  that  the  steamer  never  went  into 
broken  water.  B  is  the  affidavit  of  Robson,  the  master  of 
the  Princess  Alice,  who  says  he  intended  to  work  the  ship 
out  to  sea  for  the  night,  but  at  half-past  5  he  saw  the 
steamer  half  a  mile  over  the  Tees  bar,  and  a  quarter  of  a 
mile  within  the  broken  water,  near  the  third  buoy ;  signal 
to  bring  the  ship  into  the  river  Tees ;  at  6.  SO,  signal  re- 
peated ;  ran  towards  the  steamer ;  then  signalled  to  keep 
more  to  the  northward;  at  1,  another  signal  to  bring 
ship  into  the  Tees ;  South  Gar  Sand  drove  over,  between 
the  second  white  buoy  and  second  black  buoy ;  wore  ship 
to  the  south;  sailed  up  the  river  between  the  black  and 
white  buoysy  three  knots  an  hour;  came  up  to  steamer; 
steamer  turned  round ;  never  approached  the  North  Gar ; 
steamer  now  went  amongst  the  broken  water,  which  was 
above  the  wreck  of  the  Emma;  head  of  the  Princess  Alice 
S.W.  southerly.  Now  it  is  clear  that,  if  this  evidence  of  the 
master  be  true,  it  negatives  the  peril  or  danger  of  the  vessel 
and  o£  the  steamer  herself.  The  four  next  affidavits  are 
immaterial.  G  is  an  affidavit  of  considerable  importance, 
that  of  a  pilot  named  Clarke,  on  board  the  schooner,  who 
boarded  her  between  the  fourth  and  filYh  buoys,  and  he 
says  the  tide  did  not  begin  to  ebb  until  the  schooner  was 
near  the  Floating  Light.  Now  if  I  had  had  the  assistance 
of  gentlemen  fVom  the  Trinity  Board,  I  could  have  taken 
their  opinion  as  to  the  tide  in  the  Tees  on  that  day.  This 
pOot  says  that  the  ship  could  have  sailed  up  the  river  to  the 
fourth  baoy  without  towing,  and  then  have  dropped  anchor ; 
and  Aat  the  steamer  did  not  back  astern  into  broken  water 
when  the  schooner  was  beating  over  the  tail  of  the  South 
Gar  Sand.  This  is  very  important  evidence.  The  next 
witness  is  also  a  pilot,  Chilton  Hood.  He  says,  the  Princess 
Alices  after  striking  the  sand,  came  round  with  her  head  to 
the  S.W.;  sailed  between  black  and  white  buoys,  with 
wind  tfid  tide  in  her  favour,  up  to  the  steamer ;  might  have 
gone  on  to  the  Light  ship ;  steamer  did  not  go  into  the 
broked  watar ;  impossible.    The  next  witness,  the  keeper 

VOL.  VI.  4  o 


Dec.  IS.      of  the  High  light,  ^peA^  to  dM  MHb  efllB^li'tbiit  "^  tfemer 
p^(J^j^lug  never  went  into  broken  water.     The  'btloy-uiMter  u  the 
*  next  witneie,  and  if  any  one  can  be  ftcquanited  widi^ 
navigation  of  the  river^  it  mult  be  a  buoy-master^  and  k 
aaya  that  the  tide  was  At  its  height  twenty  miniites  afttt 
•even  o'clock ;  that  the  Princess  Alice  sailed  up  between  the 
black  and  white  buoys,  with  a  commanding  breeae  in  her 
favour ;  that  the  steamer  turned  round  with  ease  in  deep 
water ;  that  the  schooner  might  have  let  go  her  anchor  and 
ridden  in  safety ;  that  the  steamer  never  went  into  brohn 
water^  and  that  the  schooner  was  in  safety  when  taken  in 
tow*    I  pass  by  several  other  affidavits*  and  come  to  tbe 
affidavit  of  Robson  and  the  crew  of  the  achooner,  idnd 
negatives  all  the  statements  of  the  salvors. 
Result.  Now  I  think  that  no  one  who  has  heard  the  observitiBB 

of  the  Court,  and  has  perused  the  affidavits,  and  had  ■ 
opportunity  of  comparing  the  statements  of  both  partial 
can  entertain  any  doubt  that  all  the  important  facts  allegri 
by  the  salvors,  as  constituting  a  dase  of  salvage,  are  S» 
tinctly  denied  by  the  affidavits  brought  in  on  the  part  of  the 
owners,  and  not  merely  by  the  affidavits  of  the  master  vA 
crew  of  the  schooner,  but  by  testimony  which  appesn  fb 
me  to  be  as  good  as  any  that  can  be  produced  in  the  cMie^ 
— namely,  the  evidence  of  the  buoy-masters  and  of  pilctt 

Now  there  are  some  facts  which  I  will  shortly  dispose  oC 
First,  it  is  said  that  the  schooner  might  have  worked  ontd 
the  river  Tees.  I  think  it  quite  unimportant  to  attempt  to 
determine  whether  she  entered  the  river  in  consequrneetf 
signals  or  not,  because,  whatever  might  have  been  aH^ 
in  the  Act  on  Petition  and  in  the  evidence,  it  is  not  oov 
contended  that  the  steamer  made  the  signal  wilfully  to  d^ 
ceive  the  schooner  to  her  destruction.  Secondly,  I  enteitdi 
no  doubt  whatever  but  that  the  schooner  was  exposed  M 
considerable  danger  when  striking  on  the  South  Gar  Sinh 
but  unless  she  was  in  such  danger  when  the  steamer  tiol 
her  in  tow,  danger  overpast  can  never  constitute  sahagfr 
It  is  established  to  my  perfect  satisfaction  that  the  vrtt' 
ments,  that  the  Princess  Mice  shipped  a  quaintity  of  vattr. 
and  sustained  such  damage  as  to  preveM'her  steering 


.fiftcUity^  ne  oUerlj  unfppndedk  .The  great  pr^M  ^  Ihe-ease  0kc«  tt 
ji^  what  her  situation  nyd  0Qn4itio^  Werf  after  the  eame  vff  ruj^r]|^7lAiM». 
tlie  South  Gar  Sand,  ;^nd  upon  the  he^t  eonsidanatioB  I  can 
g^ve  the  evidence,  especially,  ^at  of  the  biity^rmitfterai  who 
;ni«8t  know  tha  locality^  I  am  of  opinion  that  she  wall  not  in 
Jli  state  of  any  danger.  The  wind,  though  it  might  be  light, 
.was  in  her  favour;  what  was  the  state  of  the  tide  at  thtft 
moment,  it  would  be  impossible  for  me  to  determine  upon 
jtlsia  evidence ;  but  because  I  cannot  deterjaMne  what  was 
,^f  state  of  th^  tide,  I  am  not  to  presume  that  the  proof  10 
^a^ainst  the  Princess  Alices  It  is  the  opinioq  of  those  whom 
.X>deem  most  trustworthy,  that  the  vessel  might  hiAve  an^ 
,C^ored  where  she  waa  in  aafety ;  and  if  so,  there  was  no 
occasion  whatever  fqr  the  steameor  to  run  any  risk,  and  it  i» 
jMghly  improbable  that  the .  ateamer  would-  have  dneamed  of 
^curring  risk  in  rendering  assistance  lio  a  vessel  which  did 
ppt  require  iti.  I  come  to  this  conclusion :  jf  the  -ease  of  the 
l^vors  is  to  be  founded  on  any  danger  the  schooner  was  in 
jittihe  time  when  she  was  taken  in  tow»  I  think  such  foand^- 
^jpnfails*,  •      !  '        •.    .    1      ■  I     =-,T'"? 

l^,,^Thw  a^  t^any  dangeVv  incurred  by  the  ateamer  bw^elf: 
^^l^  ^f^^  the  schooner  in  perils  she  did  incur  ^^ger  ip 
^y^ia^ptiffg  tq^o,^>  be^  assistance  and  iailedi  howevei*  pMi^fi- 
wc^y,s^|;;|i  anai^,i|tw0u}d  be  no  salvage  seryic6;bAiti^ 
I     ifgt^^tj^  i^cbooper  caippe  Qffth^  SoMth  p^r  S^d,  th^stfoamer, 
«   'j^  f^pg^her,  inu$o{wfy. was  exposed  tQ.nskftihen it  ¥^vldll^ 
f    A  ^y,^g^.  ^ryifie.,  ,lf,  the  a^irmative  is  mot  pqovtedi  itfn, 
f   '^jl^tly,  }fx9  fM^n?;  a3  if  they  negative  wpre  est^bUshed*    It,  (f 
0    jMp9S^d,tp>y  three  .persona  oq  bpard  %hp.^t^^meifi  aod.bjr 
t    4^fl  ?!iher$  only ; ,  iti  4»  directly  negatiiVied  by  1  the  piaster  ap4 
i    j^y^^olf,ihf[  f^iiK^f^Vf  apd  f>y  no  }ws  than  fo^^;  di$iqtere>t<e^ 
i   jfffff^ pp  jtiliep^ of  the Qwaers  of  thosdioqner, ; :Tbe^ 
i   JW?W*.?T.e  at Je^sta^  credible; aathjpsf  wbp  b^ve  woi^.sl^ 
4   il^^  oQ^^b^.p^t.pC  thesaiifora.  ;  X  do.not  ipean  tQi(th?pif 
i,  l^jf^^n  ^on,  (t^  <mrthe<w# 

4  jWf /^'^^  "^^^^'^  •  ^1^^^^  sfty^Jlooking^l  all  the,&et9l 

■4  4W«?**^<    I t'^V^  ^^^9P^^f\^  f^  ^i^clM«fW^,ti?a»4a|M|flr  »*i*#    Not  a  case  of 


Dxc.  18.      and  if  that  be  so,  no  salvage  service  has  been  performed* 

p.         J ..     I  roust  pronounce  that  the  service  was  not  a  salvage  service, 
i^nce^  Abe.  ^^^  ^y^-^ii^lf^'^t^J^l^^ 

and  there  is  no  dispute^oqt  t^je.|ampunt  due  for  towagCi 
Corai.  But  a  very  important  consideration  remains  bdiind,  and 

,^-ni  /;  .(•  A    iluit  JBiiMif«gndt(fftiBi0aA^«idI'flm3«6»H>ifn)t^ 
^yj  ,        :  tUt  imllUtMe  iofiaffidavitt^  iii%<S€bMbikmfidb9ibmi!9j^ 

-       .  to  feUoir the^tei^v)  gHMsipB<Mi|feMa»iifw,liimris^ 

the  JiigbifltiBiitbaritite/iMidMlhecifKseMic^ 

''  gnfiHioed  mtk  geaatafa  ri|^t^ltibifab^im^Sum^  iimHk  sd 

:  ftcocidetto  tfa6pi)PQ)>riMif«f  jtUrinikv  an  AX  M^wi^iwy fr>Ti>liy 

«v<lean^Jtof^iJforcB>ity  .fBafein»l»dtfage  wnfft^thayg  M 

:'aN'.-..         ^'  belire^  >it:ds,.M]^:ialii^a|iaathai/]tte4;faytf^  iicta^p[«|f)r fMft- 

•j-.i:  r  .1  =    denceiund  niodetatkBi^ioanitihry  oiftith^piiiic^einuT^ 

v:i...h   j.r'      V  baaspsttr^ikeatiljoiirsajSianmlD^rffetitiM  Miid!4SdbiVJI%<iili 

-'  "^  f  tb«lre  isia  liafailkyrtorpiiirftaarrjrpwhiA  idtrt  iwit<y|rt<|<nj» 

fiodes  of  proeeeditigJ^^^riitreJ  mixu^UtiimiAJpM^^fiMAi^ 

cRMiPBciibinedl^K)!  Ifete  ^da/ianodbcft}  knlMdcfatliwiqusiQiP 

peculiar  nature  o€(A^aabiBge  aefiriciBaqdfaffiNttlk  getaHMIlffr 

engaged  in  salvage  services  by  the  fear  of  costs;  for  it 

.<  i  .^jipoald  Us  a  inostitkitigBnDMrkiiiii^ mtt^vMum^tiiifldM^P^ 

mityi  if  tbetpiritiBfiaalviorSy  enoouoagipg  tbk^it  torif/k  d^ 

ives  m  the  perfi9niidBoe^<n!Battvailpajie^69%i<awt^tfM|lll 
;  i^:  aheslightesl  ideate  idArafnnl.iofiii|>  tberAiiajmn^tli^  I9gp^ 
"  '"  dient.  In  the  original  proceeding,  I  thii|ilK,jQifvyiMt>paf]|^^ 
the  owners  of  the  schooner,  and  certainly  in  the  affidavit  of 
the  master,  there  is  a  charge  made  agaibst^tno^b  cnrboard 
the  steamer  of  having  wiHtd^y  misled  and  conducted  the 
schooner  into  danger,  and  I  think  they  were  fuUy  justified  in 


,?<i 


ioo  ir.n.  r  t^im^in^thatlil^  oii}fik^&9r^'kWic^p^ht»  Aw^tWi^ 
8nf"./io"vuii  'to^e4^*«uffic^?^^Vtfidl>ftWleftrfo^^K»»fe  MtoJe^iiifaiH 
9B»    o;..3iiti>jir  decree  £50  nomine  expeitsarum. 

Proctors :  —BlackbttrHf  for  fte'sat?o^ ;  Stokes,  for  the  ownen. 


18iai>'/  PRBB0fiA'SlKfi^0QI)«r.  m 

lj--irrni.  T?»tj     ry^O   -id  yjivit*^   ^ii* /jir-  on  ,uc  31J   ;tiiij   !'    hifp        is      jU 
fjij*.    ■•i::i!    ■'  •   ii'/i  I*    .:;•;!■■(■    -,:-..    ;•  ■• --..i/if.         •        •■      ,j.i  '        ^'oJ 

J<^  Km  ^hb  6ood9'Qf^  Jobn  SxBKtfriv  Iibo/^MMmi^  .m#  a  wiu  written 
pdHs^^^h%i\AHiekBidfd^ed>2Mk  NbvetnlMr;(d848.  vQn  ^  form*  iJ'^hi^ 
6ib<4if«<^ei)ib«t^;  he/)^odootdi:to  Ji-iGL.;anchC«G^«>^riBtadthe  '  decetted 
t^HMi  i>^tt>i9iMy'md>  itieUnilui  in'dife  body  aiij|>pUed^(fltid  in  ^^^'J^'^^y^® 
€li^t^t^6b«MC^'^meftip|)edfte>t<»>^liieY]glilh«Bdit^        of  attesution. 


Ihe  4^^mk  of  ijlfti^tiitiaiiy  Jmd^ddter  dB0;iaiff»iam(jii.  chnts^  ^'^^  ^^ 
VeHirfn  1egackff<(fiVd)m  number)!;  iand^iW?aft<the;»|Uflit  in  the  preseDce 
hmi  inr  %he«  pvMRtee  of  the  dcceasisQ^  wrotrbdow  the  afbitt»  ^^  witnesnes, 
^MM^Mie^'Hl  nko'gividMffi  Jofan.VlRiglMn^mfenailQCi  in  the  atteitil! 
tilftf^tum'iiif  tenapoUi«iii'*.ifI1ie  deoei^  liignedrfali  tion-daose : -;- 

teid^ltYtM^bllmk  Miili'tti*  dmimdfi  aMettatkhy  r^*  tigDed  ^  not'^^duly 
fffmb^'Umtitafi  Jutin  BarkcttyiiitfaBrpvtseaiaetof  iut/'>t&€l4  signed. 
Wifukllliy^.  Q*:'aind'Cu  C//  to  •tt^st^ttife  iflamcv  'tad  «tbqr 
^SreupOH'MdMonAied  tbdir'iiBinBS  at  lU'  footof  .the/ttUiKtt^ 
-I^MNlflMiM;.'  fDM property  was  QndetiX160Lr  run.  h    ..litjo  ^ 

*£l|StA/'Hv;i^simBX/FfacB.-r^<1bh8t<i»affrtfaltm<ir0rt  ibehVMida  Dicui. 
Y<^dP  idfffJ^*'  iiMLvefpiBeiaBifar4ii<lisoiMThi<ffcali.casei;afld 
^«^WaJ^>it>'aii'«Miy  aUy  ctf^tliAi)Conrtpa«litMi»pf       iAct..>  ^  I 
if^e^^  Ihd^MMkim^  )1^  cfaiiiot  inHMidbr  ^di^^ttlueh  »lfi)liii8pla     Motion    re- 

ni  bai^ i J< ij (^  viiiit  'jij//  ruij  >|i:n|)l  lufr  .-i  );i^rnib  u^m  'rjiun-iija 

-sIlH. iTl»'>ia«OT^  QHtij^WASf  A^m^ffi9i¥9^M9ikmM<^fif^     Whew  a  tee- 

4M9  afia,ibi»Mf  pfrp«rhii^i!P<wli^gr  nA»IIW^P««riffly  4^^^ 

MwLraflA  a«ll}ttlit)i97^4Wy/Qfi  ABYIIo  llN^lKrlili^tJ^irfKJ^  who  could  not 

\\*»nv)?.V'^r'^t'>  :>»\t^«f>^^  <k,x  rn'^^l^  signature    vrae 

*■■         ti^      •  "t      '-i^     t/*  ■•.T».-     ■.;T'      .-'5      ,■  ',    -ktk  .    \r\  ..   .'.rt    'I 


I  I?  in- 


Dsc.  14. 

Atiridgtf  dee* 

at  the  time 
they  Attested : 
—  Held,  that 
the  due  execu- 
tion might  be 
inferred  from 
the  circum- 
stances. 
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sealed^  and  opposite  to  the  yigoature  the  names  of  tkreeper* 
sons  are  written,  but  there  is  no  uttestation-clause.  Two  of 
these  persons^  J.  C.  and  C*  H.^  both  deposed  to  the  de- 
ceased's coming  into  J.  C.'s  shop  and,  requesting  them  (thejr 
being  present  together)  to  sign  a  paper,  which,  he  then  look 
out  of  his  pocket  and  laid  open  before  them  on  the  counter, 
and  to  their  subscribing  the  same  in  his  presence. ;  but  tke 
deceased  did  not,  they  say,  sign  his  name  in  their  preseDO^ 
nor  state  the  nature  of  the  paper.  9oth  say  they  were  taken 
by  surprise  and  were  ratlier  flurried,  and  that  they  did  not 
notice  whether  the  deceased's  signature  and  seal  were. or 
were  not  already  set  thereto ;  they  both  remember  that, 
after  they  had  subscribed,  the  deceased  observed,  he  sup- 
posed he  should  not  die  any  the  sooner  in  consequence  of 
what  he  had  done,  whence  they  concluded  it  was  his  will 
they  had  been  witnessing,  and  both  deposed  that  R.  P.  S., 
the  other  person  whose  name  appears  on  the  paper^with 
theirs,  was  not  present*  This  person  deposed  that  the.de* 
ceased  called  upon  him  three  or  four  months  ago,  and  asked 
him  if  he  had  any  objection  to  sign  hia  will,  taking  at  the 
same  time  a  paper  out  of  his  pocket ;  thai*  he  aasentingi  the 
deceased  laid  the  paper  before  him»  and  he  signed  it ;  tbst 
he  is  sure  the  deceased  did  not  sign  it  in  liia  presence;  that, 
to  the  best  of  his  recollection,  there  were  names  subscribed 
over  his,  but  he  did  not  notice  whether  the  deceased's  name 
and  seal  were  set  to  the  paper.  On  the  evening  of  the  27th 
April  (the  date  of  the  will),  the  deceased  shpwed  the  P*P^  ^ 
his  wife,  telling  her  he  had  been  making  his  will,  and  shethea 
observed  that  it  was  signed  by  hin^  and  had  no  witnesses' 
names  thereto,  and  he  said  it  only  wanted  witnessing,  which 
he  would  get  done*  .The  will  is  in  the  deceased's  hand- 
writing, and  the  same  and  his  signature  are  written  in  blue 
ink,  and  have  the  appearance  of  having  been  written  at  the 
same  time*  By  the  will,  the  widow  was  named  sole  execu- 
trix and  universal  legatee.  Proxies  of  consent  to  probate 
had  been  executed  by  all  the  next  of  kin. 

Sir  John  Dodson,  Q  A.,  moved  for  prpbate  to  the  execu- 
trix. 


1848.]  Vk^dGAiHtWifyt.  -Iw 

'   hlK  H.  J^NKKR  ru8T,-^l' think  the  x^irCQoistahces  are      I1bo^4u 
fctroii^,  atidespeciaiTy  that  the  body  of  tWwiiian^^  Itir^^dei 

mature  of  the  testiatof  are  \ifVitteo  iii  blue  ink»  tlfie  nivnes  of    ;■  it 

the  witnesses  beingW  lilaffi 'ink,  sb  'iiikt^lier^  "is  '^mo&t  ^«^.;.^rf' 
isnfflcient  on  the  face  orthe  paper  itself  up6n  which  Jcfbome  .y  ■  ■  ■  v  ♦ 
to  the  conclusion  that  the  signature  was  there  at  the  time  ' 

the  witnesses  subscribed.  But  it  does  appear  extraordinary 
that  these  witnesses,  who  attested  the  will  no  longer  ago 
than  April,  1848^  should  not  recollect  that  the  signature  an^ 
seal  were  there,  the  paper  being  open  at  the  time.  However, 

I  am  satisfied  in  my  own  ikiind  that  the  signature  was  there.      MoUon 

'"  grunted. 
.   W,  Tawntendt  FrqctDu 


•'  Iif  THE  Goods  op  Maroaretta  jR'aVm6nd,  Wii)6v|,  a  testatrix 
iiic.— The  testatrix  died  29th  September,  1848,  lekvinj^h*^'njf.>n*''ill 
bih*sonal  property  of  the  value  of  £300,  but  entitled,  under  tested^uiTpo^ 
roe  will  of  her  brother,  B.A.B.,  to  appoint  £1,000,  of  «<*  to' execute 
^ich  she  enjoyed  the  life-interest,  amongst  her  younger  ofjei'ooo— re- 
children.  She  left  a  will,  in  her  own  hahdwriting,  un-  quired  to  be 
bttested,  dated  2nd  August,  1836,  at  the  end  of  which  was  the^^wenwof 
b!  postscript^  or  addition,  also  in  her  haildwriting,  and  signed  two  witnettes, 
by  her,  without  date  or  witnesses,  to  this  effect:  "  The  j[j[  ^J^-JT^U*'^ 
Bioiisand  pound  bequeathed  me  by  my'brbther  B.,  it  is  my  tbe  will,  un- 
Ae^e  that  it  may  be  equiaHy  divided,  according  to  the  pur-  ^dd^ih  tlhe 
j^i^^  his  will,'  amongst  my  three  youn^eir  chilidren,  J.  ft'.»  addition,  wlie- 

W.  P..  and  W.R.     The  thousand  tooutid  i^^in  the  haricfs^*'  operative 
V.  1         •       »      « "  -.4       <  .vw--^^**  an  appoint- 

or J.  B.,  executor  to  my  late  bromer.      By  the  will  of  ment  or  not, 

ri;  A.B.,  the  appointtilent  k  redulffed  t8  be  by'Wftl  or  coai-  m«ist  form  part 

u     .  *.      r  ^^     -  i  ..  \:  ■.,)••    t -^      v.;  of  the  probate. 

da  ^edited  m  the  presence  of  two  witnesses,  Aid  m  de- 

Rtoft  thereof,  the  sum  is' to  be  equally  dlvidei)  amongst  t(ie 

atildren  of  the  test^rix,'  by  her  hu^bahd,  th;^  Rev.  iS.  ft:J, 

Otfa^than  and  ^cept  aii' eid^t  lilcin  or  orilysoti.    l^e^a^fli-^ 

fibn'  ti^thb  will  disposes  of  the  £^060  accotdlng  ib  thia 

distribution. 

''^BdjifdM,  Br.i  itfovod  «ir  prbbkt^'  cif  the  will,  ej^^uctin^  Motiok. 

the  addition,  or  postscript. 


-/;,  !»■£•' 


Dbckxb. 
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Vmc.  14.         Sir  H.  Jbnmbr  Fust — ^Why  it  that  part  to  be  exdaded? 

jj  "3  Ac  "^^^  ^^^^  "  ^*^  ^"  ^^^»  •"^  therefore  does  not  require 
the  attesUdon  of  witnesses.  The  testatrix  had  property  of 
her  own  to  dispose  of,  and  had  a  power  of  appohitnieiit  of 
£1,000,  to  be  executed  in  the  presence  of  two  witnesies; 
and  though  the  addition,  by  which  she  purports  to  ditpoie 
of  this  sum  amongst  her  younger  children,  may  be  inopers- 
tive  in  itself^  that  is  no  reason  why  it  should  not  be  in  the 
probate.  The  appointment  is  not  required  to  be  altaUd, 
and  perhaps  it  may  have  been  ngned  in  the  presence  of  two 
witnesses.  If  it  had  been  in  the  body  of  the  will,  there  ah 
be  no  doubt  that  it  must  have  been  in  the  probate;  snd 

Probate  with  assuming  that  the  appointment  would  be  inoperative,  yet  it 
the  ■dditioD.     ^^^^  ^^^  p^  ^^  ^^  probate. 

Bkekbum,  Proctor. 


I^igl^  <Sourt  of  Ammriltv* 

AMCowrtDay,  December  2U 

Collision,  be-      Thb  "  LoRD  Saumarez." — Cause^  by  Plea  and  Proof.^ 
inff-vetsei  and  '^^''  ^*®  ^^  action  by  the  owners  of  the  steamer  Trident, 
a  steamer,  dur-  belonging  to  the  Steam-Navigation  Company,  to  recover  the 
HelcT  tha?  the  <^™<^u"^  ^^  damage  occasioned  to  their  vessel  by  a  collisioD 
Milling  -  vessel  with  the  brig  Lord  Saumarez^  on  the  morning  of  the  ^ 
^The  ^^''  January,  1848,  in  the  neighbourhood  of  Orfordness.    The 
ing  of  studding.  Lord  Saumarez,  coal  laden,  was  proceeding  from  Hirtle- 
drcamsunces''  P^^  *°  London ;  the  steamer,  of  617  tons,  with  eaginetor 
imprudent        ISO-horse  power,  was  on  her  passage  fVom  London  to  LeMii 
with  goods  and  passengers.    The  weather  was  foggy ;  the 
wind  was  alleged  by  the  TridenVs  owners  to  have  been 
N.N.E.,  and  by  the  other  party  N.N.W.     A  croas  actioD 
was  brought  by  the  owners  of  the  Lord  Saumarez  against 
the  Trident.     Each  party  charged  the  other  with  want  d 


good  iook-out ;  the  steamer  Uxed  the  brig  witt>  fflQfing 
tpp  much  sail,  and  with  starboarding  her  helm  iiu^^^^pf 
Parting  it ;  and  the  brig  attributed  the  accident  portly. Ip  thi\ 
fog,  which  brought  her  suddenly  into  near  conUct  ^i^l^  U:((J 
steamer,  and  partly  to  the  latter  having  ported  her,he)qt)if^ 
atead  of  keeping  her  course,  ,        <■  i   . 

The  Court  was  assisted  by  Trinity  Masters.^  , "  ,,,  ,,, 
^  .^dilams'^anil  Robinson,  Drs.,  for  the  steamer,  fate^  t^ 
t^rgil.t  Harding  and  Ba^ord,  Drs.,  for  the  \nig,.t^:^ 
yie  Jtmerant,X  and  the  Wirral.^  ,..]|.,,i  ;  .k, 

'^:{'^W.^\Mm^;hh  turn  ^i^t.,1 

the  time  of,  the  coUiMon,  the^Jyi^dSq^^ref^yiafg^ffO^f      ouiiittb.  arti 
ing  under  all  her  saila  set,  with  the  exception  of  having 
taken  in  her  lower  studding  sails;  and  it  bks''V}C«!f''Mn- 
tended,  on  the  one  dde,  that,  considering  the  state  of  the 
wind  'and  weather,  and  the  locality,  the  Lord  Saumaret 
ought  not  to  have  ''^niffl  "*  ^'^q-  "  p""'  of  sail ;  while,  on 
the  other  hand,  it  is  said  that,  whatever  might  be  the  quan- 
tity of  sail  she  carried,  it  was  not  at  all  instrumental  to  the 
collision,  and  to  the  damage  in  question.     In  support  of  the 
latter  avemurt;  dkattfA^  M  ttell'CLfVn|l9*!tf  was  cited. 
Now,  it  is  most  important  that  this  question  should  not  be 
subject  to  misapprehennofl,  Atid  Jrod  will  excuse  me  for  re- 
fer^^^  what  tptJn  pJ,4G*jn>A«  f</^«ran^"  a»d  shewing     .■       ..     ; 
▼^i^UiBiealj>5i»pp]e  which  the  Cloiirt»d9pt«d»/Wa9'  '';"  ,.,!;'!' 
tafn^,.by  tie,gpjjtt(!B)qi.Qf  the/TriP%  HoH»^„iii,  t)4i     !    ,';..'.  '^ 

fpattac,.,  ;-■;.  ^  ,■'.<-.  1  ..-.■■-.■■.:.'■  I...  ■   — '  ^i,  r".,. ^  .;;; 

rt,if^i»IW  I  ^„JbeU«r,fifst  )rt»te  the,g«^eTa1,{lirinQV^    ,1V,wHw 
^yi>m»Bbip,i»,flai;tJ!ing.«,gi;fft.pres»flf,,sajl|jif  dpw  .W ''™" "' 
iijiy^j^ffrilyjplhiw,  lli^Hgh  k,)nflj,bp  ai(  act  of  JD^ 
•^i»,(W*l1b#t^,Mi  ^jCflll'siwi'W'f^.'""*.*'''*  ••  »P*** 

nct?AJfalM*fCa.  5;//.rMb^Jmi<aWilt.  ,^it/diUW,  lODi'  /  /> 
<  .,^9^?h  V.,:, ,.^.o,   .    ..^    .  .  : 
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Dtc.  91.     prmnating  the  oollMioOj  it  is  «  ciKouialaoce  to.  be  entMy 

"2^       hid  out  of  the  caae»    But  i£^  on  Ahe;#lh«r  band,  leoldag  it 

fftnwiMwi.     the  «tete^  the  wind  and  the  woftther,  an  improper  pNtsaf 

sail  was  contribntory  to  the  coHiaon^  then  tt  is  a  mud^ 

■aanor  for  whidi  the  pat^  so  acting  nmst  aufcr#    latbt 

Ths^'Itmeramr  ctLiii  oe  the  **  liinmud;'  when  M|adtbe  pJaaMf«:or  beu^ 
abated  by  gentlemen  fimm^youl!  Boaed».I  raocdleft^pflrfeetiy 
JsrsU  that  they  oiMiaidered  it  aaase  oCseey  groai  iospertsnce^ 
wndi'  in  Gonsequancei  we  not. oo^. retired  io  tbettiest  leosib 
but  the  Trinity  Masters  requested,  fiifthar  turns  tat  conn- 
deration^  and  the  case  was  therefore  postponed  for  nearly  t 
month.  The  result  was  diis:  on  the  28rd  January.  UM, 
the  Court  prononnoed  that  the  oollision  was  the  jpesult  of  iar 
eyitable  accident;  and,  in  dellTering  ray  juc%ment»  I  ssid: 
^<  Tiie  opinion  of  the  Court  is,  that  it  might  have  been  pra- 
dent  for  the  Itineront  to  have  taken  in  h^  studding  saih ; 
but  the  Court  is  also  of  opinion  that  the  collision  was  nol 
occasioned  by  the  omission  of  the  Itinerant  so  to  do;  that, 
considering  that  the  conduct  of  the  Itinerant  might  not  ban 
been  in  all  respects  strictly  prudent,  still  that,  tis  die  damage 
did  not  arise  from  that  imprudence,  but  from  the  state  of 
the  weather^  she  is  not  responsible.*' 

Now,  in  that  case,  the  fog  was  of  the  very  densest  disrsc* 
ter,  so  that  the  two  vessels  could  not  descry  each  other  till 
they  were  almost  in  immediate  contact ;  and  although  the 
gentlemen,  by  whom  I  was  then  assisted,  were  of  opinioo 
that  the  Itinerant  was  in  one  sense  of  the  word  to  bLssoe  in 
carrying  so  great  a  press  of  sail,  yet,  lo<^ng  at  the  whob 
case,  they  considered  that  the  carrying  such  sail  was  not 
contributory  to  the  collision,  and,  under  those  circumstances) 
I  could  not  hold  that  vessel  to  blame.  But  let  it  not  go  forth, 
as  by  your  authority,  that,  whatever  may  be  the  drcais- 
stances  of  the  case,  a  vessel  is  at  liberty  to  carry  a  great  press 
of  sail,  to  the  imperilling  the  safety  of  other  ships.  That 
never  was  a  doctrine  laid  down  by  this  Court  or  by  yoor 
Board. 

Press  of  sail.         In  the  present  case,  looking  at  all  the  circumstances  and 
at  the  locality,  considering  whether  it  was  a  track  in  whidi 
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it  was  likely  to  meet  other  vessels,  you  will  have  the  good*  Dtc.  9L 
ness  to  state  to  roe  presently  whether  you  are  of  opinioa  "jT^ 
that  die  carryhig  so  large  a  press  of  sail  was  or  was  not  ceo^ 
tributory  to  this  collision ;  whether,  if  less  sail  had  been 
earned,  more  time  would  have  been  allowed  after  the  disoo^ 
▼ery  of  the  vessel  to  adopt  those  measures  whidi  ought  to 
have  been  taken  to  avoid  the  collision.  That  will  be  the 
question  so  far  as  relates  to  the  press  of  sail,  if  you  think  k 
of  importance.  The  next  point  ia  this— the  wind  is  repre- 
sented to  have  blown  at  the  time  from  two  different  qoarw 
ters.  On  the  side  of  the  Trident,  it  is  alleged  to  have  been 
N  .N.E. ;  and  on  the  other  side  N.N. W.  But  it  does  not  strike 
me  that  that  is  a  matter  of  very  great  importance ;  for  it  is 
admitted  the  Lord  Simmarez  had  a  free  wind  and  the  tide 
in  her  favour.  Under  these  circumstances,  she  comes  into  a 
fog,  and  we  will  presume^  for  a  moment,  that  there  wos  a 
perfectly  good  look-out  kept  on  board  the  Lord  SaumareM, 
She  discovers  a  light ;  of  course  it  could  not  be  at  a  great 
distance,  because  it  could  not  be  called  a  fog  if  the  light 
was  discernible  a  long  way  off.  The  precise  distance  no 
man  can  attempt  to  say ;  it  would  be  at  all  times  a  matter 
of  great  difficulty  to  determine  the  exact  distance  of  a  vessel 
in  a  fog  ;  bat  as  to  extracting  the  precise  distance  from  this 
evidence,  it  would  be  a  hopeless  task.  When,  however, 
the  light  was  discovered,  what  ought  the  Lord  Saumaret  to 
have  done  ?  It  is  not  denied  that  primd  facie  she  ought, 
under  the  circumstances,  to  have  ported  her  helm ;  but  it  is 
said  that  she  had  no  occasion  to  do  it  in  the  first  instance ; 
■he  might  have  believed  that  this  was  a  vessel  at  anchor, 
and,  by  porting  her  helm,  she  could  not  have  escaped  a 
vessdl  at  anchor,  inasmuch  as  the  light  was  seen  one  point 
on  her  starboard  bow.  Now,  it  is  for  yon  to  say  whether 
this  excuse  has  any  probable  foundation.  I  cannot  say  iftis 
so  likely  that  a  vessel  would  be  found  at  anchor  in  Aat 
locality,  where  such  a  multitude  of  veasels  are  passii^  that 
when  you  see  a  light  you  can  conclude  that  it  is  a  ship'  at 
oBchor.  You  will  have  to  detefmine  thatpoial^  from  your 
knowledge  of  the  subject;  all  I  can  say  is,  thatift  is^gi  the 


Dfc.  Sli     greatott  importance  ihat  «  •g«9eTBl.iriile.i«)loiMWiw4tiactif 
2^        observed,  and  a  vessel  should /HoI  be  exempted  irom  the 

Su9mw€»k  general  rule,  unless  it  is  proved  that  there  was  adeqwte 
reason  to  believe  that,  where  a  veaael  vaa .  at  ranehor,  hy> 
porting  the  helm/  aheooold  not  avoid  nimiing  into  her.  & 
much  for  the  oondoct  of  the  Lord  Saummrrst  Ido^ne^tbiak 
it  necessary  to  enter  into  the  queatioB  aa  to  wfaetber  there 
was  a  good  look-out  or  not ;  if  I  were  to  do  ao^  I  aboold  be 
inclined  to  aay  that  I  aee  no  reaaon  to  auppoae  tbattheiiirrf 
Soumarez  did  not  fceep  a  awffident  loob^out.  : 

I  now  oome  to  consider  the  queation  aa  .to  the  T^idmi, 
The  Tridmdt  being  a  ateamer*  mustrof  eoorae  be  oonsideffed 
aa  a  vessel  always  saiUng  firec^  though  tha  nAoA  and  tide  ait 
against  her.    It  is  di£Bcult  to  say  what  iwaa  the  pvaeiae  n*t 
at  which  ehe  was  proceeding  immediately  bofoce  the  aoO" 
dent ;  it  ia  clear  from  the  whole  of  tba  evidence  that  she 
was  not  going  fiut^  and  when  she  entered  the  iag%  her  far* 
mer  speedy  whatever  it  mi^t  be^  was  moderated.    It  iasaid 
tfaat»  with  regard  to  the  meaaares  adapted  by  the  THinAt 
there  is  a  great  discrepancy  in  her  evidenoe>:^md  that  It  it 
hardly  becoming  in  a  party  to  come  before  ihe  Coartaad 
tell  a  tale,  when  their  witoessea  give  accoonta  aa  entiidy 
different  one  from  another,  and  also  ftom  the  plea*    Let  ai 
see  how  that  stands.     It  cannot  be  denied  that  the  Mi 
article  does  not  state  the  case  at  all  clear^  and»  looking  at 
the  evidence,  there  is  an  abundance  of  discrepancy  with  ft- 
spect  to  the  distance  of  the  two  vessels  from  each  otheri  tbs 
time  which  elapsed  before  the  collidon  took  plaoe»  tbs  lats 
of  sailing,  whether  the  vessel  was  stationary,  or  wheth^  she 
had  head  or  stern* way.     But  who  iare  the  witnesses?   They 
consist  of  two  classes,  the  firemen  bek>W)  and  the  parties  «o 
deck,  and,  having  had  diveree  mesns  of  observation,  thne if 
every  reason  to  expect  a  certain  degree  of  diserepMicy,  aad 
I  should  not  have  believed  the  story  if  I  had  found  thematt 
speaking  in  one  uniform  manner.   But  at  is  of  no  importaaee 
whether  there  was  stern-way  or  not,  if  proper  orders  were 
given  and  the  measures  were  proper.    It  will  be  for  yoale 
say  whether,  under  these  circumstances,  the  TVMeaioagbt 
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not  to  have  pat  her  helm  to  port  as  she  did^  stop  her  englnest      Dtc.  91. 
and  reverse  them  if  necessary*  hard 

Another  point  has  been  very  ingeniously  raised  by  the  iS^smmr. 
Counsel  for  the  Lofrd  Saumares.  They  say  that  the  man  on  the 
fbrecastle  of  the  Trident  not  only  saw  that  the  Lord&anmaifex 
was  approaching,  bat  that  her  helm  was  starboarded,  and  she 
was  coming  in  a  direction  in  which  a,  collision  was  likely  t^ 
take  place,  the  helm  of  the  TriderU  being  ported ;  and  he 
oagbty  they  say,  to  have  given  notice  to  the  master,  and  the 
master,  seeing  that  the  helm  of  t^  steamer  was  ported,  and 
that  of  the  brig  starboarded,  should  have  starboarded  his 
helm,  and  so  have  escaped  the  collision.  That  argutnedt 
does  deserve  the  praise  of  very  great  ingenuity ;  but  whether 
it  be  sound  cfr  not,  I  most,  after  another  observation,  sab* 
ndt  to  your  consideration*  In  the  first  place,  the  whole 
length  of  time  before  the  collision  took  place  was  two  or 
three  minutes  from  the  time  the  vessel  was  first  seen ;  so 
that  there  was  no  long  period  for  this  change  of  measures^- 
Secondly,  is  it  consistent  with  a  just  regard  to  the  rules  of 
navigation,  first  to  port  the  helm,  and  then  all  of  a  sudden^ 
Wlien  the  other  vessel  is  coming  down,  to  starboard  it  ? 

It  is  now  for  you  to  determine  whether  you  think  the  Tri^  Questions, 
deni  did  right  in  the  first  instance,  and  whether  you  think 
it  possible  or  probable  that,  having  done  right  by  porting 
lier  helm,  afterwards,  in  the  short  space  of  time  that 
occurred,  she  csould  be  fully  aware  that  the  liord  Samrnatm' 
wtfs  coming  down  with  her  helm  starboarded,  so  as  to  avaii 
htfrself  of  the  opportunity  to  starboard  her  helm  } 

^Captain  Ellsrbt. — We  are  of  opinion  that  there  is  no  OnmoN. 
Uame  attributable  to  the  Trident  at  all ;  that  everything 
i^nired  on  her  part  to  be  done  was  done;  and  that  Uie 
Ittrimary  cause  of  the  collision  was  the  Lord  Samnarei! 
pvtthig  her  helm  to  starboard,  contrary  to  the  rules  laid' 
down  by  the  Trinity  House.  At  the  same  time  I  must  mak^ 
csM  observation :  in  the  situation  in  which  the  Lord  Sau" 
mmr£M  was,  it  would  have  been  much  more  prudent  fbr  her 
t#  have  had  no  studding  sails  at  all ;  and  I  think  there  is 
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Dec.  21.      great  praise  due  to  the  master  of  the  steamer  in  acting  as  be 

r^        did  after  the  collision  took  place. 
Savmartz, 

JoDGMKifT.  Pkr  Curiam. — I  must  pronounce  for  the  damage,  with 

coats,  and  the  croaa  action  muat  follow  this. 

Proctors  :—To2GBr,  for  the  TridaU;  Glmade^  for  the  Lord  St/trnm. 


END   OF  MICHAELMAS  TERM,    AND  OF  THE 
SITTINGS  AFTER   TERBf. 


.  I 
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HILARY    TERM,    1849. 


mig^  eontt  of  aumtralts* 

January  12. 

Thb  *'  StnPBBiOR."  —  Cauie^  by  Act  m  Pdkimi^TYm     ColUsion.  -^ 

was  an  action  by  the  owners  of  the  briir  Zior  to  recover  the  ^ ,  ^*^.«^_i  '* 

^  ...  ^ot  jostioed  in 

amount  of  damage  sustained  by  her  in  a  collision  with  the  departing  from 

schooner  Superior,  on  the  28th  of  December,  1847,  near^«.  "?'*"    f 
-*  navigation,  al- 

Coalhouse  Pointy  on  the  north  side  of  the  Thames.    The  though  it  might 

briff,  of  240  tons,  from  the  Baltic,  with  a  cargo  for  Lon-  have  happened, 

under  extrsor- 
don,  was  proceeding  up  the  river,  the  wind  being  about  N.  dinary  circum- 

and  by  W.   According  to  her  statement,  on  rounding  Coal-  stances,  that, by 
house  Point,  being  on  the  starboard  tack,   when  nearly  collision  would 
abreast  of  the  Point,  she  saw  two  schooners  coming  down,  **'^?,^^  * 
the  headmost  of  which  kept  her  reach  to  the  windward,  exception  to  a 

and  the  hindmost  (the  Superior)  was  following  directly  in  general    rule 
-  ,  jvii-i..   II         C^  most  be  most 

her  wake,  and  when  about  three  ship  s  lengths,  or  more,  satisfactorily 

from  the  Zior,  she  put  her  helm  a-port,  to  cross  the  hawse  proved. 
of  the  ZioTf  and  being  unable  to  do  so,  the  collision  took 
place,  owing  to  the  misconduct  of  the  Superior^  which 
should  either  have  kept  her  course  or  put  her  helm  to  star- 
board. On  the  part  of  the  Superior ,  a  vessel  of  91  tons, 
laden  heavily  with  flints  from  Northfleet  to  Chester,  it  was 
stated  that,  on  rounding  the  Point,  a  brig  was  observed  to 
take  the  ground,  and  the  man  at  the  helm  was  ordered  by 
the  master  to  keep  her  away  a  little,  when  the  Zior  was 
discerned  coming  up  the  river  under  the  lee  of  a  light 
schooner  sailing  down,  and  the  Superior's  helm,  which  had 
been  put  to  port,  was  put  hard  a-port;  but  the  brig's  helm 
being  put  hard  a- starboard,  the  collision  ensued ;  whereas, 
if  she  had  kept  her  course,  according  to  rule,  it  would  not 
have  happened. 
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Jan.  18.  The  Court  was  assisted  by  Trinity  Master*,'^ 

Sm^r,  '^^^  ^'  DodsoMf  Q.A.I  and  Baiffordt   Dr.,  for  the  br^; 

RoherUon  and  R.  PhUUmore^  Dra^  for  the  schooner. 

Summing  or.  Db«  Lubhington   {oddresdng  the   TrimiUf  Masieri),-' 

Gentlemen :  The  course  I  purpose  to  pursue  on  the  p» 
sent  occasion,  in  order  to  bring  clearly  out  the  parricahr 
questions  upon  which  the  Court  is  desirous  of  your  jo4gr 
ment,  will  be  this :  to  endeavour  to  ascertain,  Ihmi  theAdi 
which  admit  of  no  dispute,  what  was,  according  to  the 
general  rule  of  navigation,  the  duty  of  each  vessel  to  do; 
and  then  to  see  whether  there  are  any  narticular  drcaur 
stances  proved  which  would  justly  form  an  exception  ai  to 
either. 

NoW|  there  are  some  facts  which  are  placed  beyond  iB 
doubt.  In  the  first  place,  it  is  admitted  that  the  Supaior 
ported  her.  helm,  and  that  the  Zior  starboarded  hetsj;  tkit 
the  Zior,  a  vessel  of  240  ton^  was  coming  up  the  river  i^ 
a  flood-tidoi  and  with  the  wind  somewhere  about  N»  tfj^ 
by  W.  (dividing  it  between  the  two  statement^);  apd:tfai 
the  Superior,  going  dojvn  the  river,  ^as  aj^  thp  tim^  nwPli* 
ing  Coalhouse  Point. 

Questions.  The  first  question,  as  it  appears  to  me^  is  this :  whetU? 

the  Zior  had  or  had  not  the  wind  free.  She  was  oo,tiy 
starboard  tack,  and  the  Superior  on  the  larboard  tack-.  A^* 
cording  to  my  apprehension,  it  is  clear  she  must  hste.)Ml|l 
the  wind  free.  I  am  not  able  to  fiiQ  preciady  Jtbe  vcry^ 
at  which  the  Zior  was  .at  this  tiipe»< — whether  sbe.hfd  l^ 
tually  rounded  Coalhouse  Point  or  jaot;.  bi:(t  it  appea|[i> 
me  that,  whether  she  had  or,  had  not^  still .  sh(  piust.h^ 
had  the  wind  free,  coming  up  jthe  river.  ,  With  Wgu^ff 
the  Superior^  she  was  on  the  larlxMir.d  tack^  and  yqR  )j 
have  to  decide  whether  she  ha^  the  wind  iree  or  not  A^ 
cording  to  my  mind»  she  clearly  bad,  supposing  shf  bwlf 
rounded  the  point  If  so,  and  if  it.  be  jclear  that  tl^  ^ 
bad  the  wind  free»  although  sh^  .was  qn,  tbs^^lfa^^fiffi^lf^ 
yet  ahe  ought,  according  tp  Qrdin|iry7:^l^.^;^ 

*  Captain  EU^rby  iM  Curtain  Farrer. 
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her  helm,  whether  the  Superior  had  or  had  not  the  wind       Jan.  12. 
free.     Why  did  she  not  port  her  helm  ?     We  shall  see  whe-      Superior. 
ther  there  was  any  justifiable  reason  why  the  Zior  did  not 
port  her  helm. 

The  case,  it  appears  to  me,  depends  on  two  questions : 
fmtf  the  nature  of  the  locality  the  vessels  were  in ;  and 
second,  the  circumstance  of  the  Zior  having  met  two  schoo- 
ners.    With  regard  to  the  locality,  it  is  not  alleged  on 
the  part  of  the  Zior  that  there  was  any  danger  of  getting 
aground ;  and  not  only  is  it  not  alleged  that  there  was  any 
danger  of  getting  aground,  but  whilst  it  was  alleged,  on 
the  part  of  the  Superior,  that  the  master  declared  he  had 
starboarded  his  helm  for  the  purpose  of  avoiding  getting 
aground,  the  statement  is  expressly  negatived.     Then  it  ap- 
pears that  there  were  two  schooners  coming  down  the  river, 
—  at  what  precise  distance  is  disputed ;  it  is  alleged  on  one 
mde  that  it  was  three  shipVlengths,  and  on  the  other,  six  or 
seven.     The  only  course  we  can  adopt  on  these  occasions, 
where  there  is  conflicting  evidence,  is  that  of  taking  the 
imedium.     If  there  be  any  circumstances  which  throw  a 
light  upon  it,  then,  of  course;  you  will  form  your  owh 
opinion  as  to  what  was  the  actual    distance.    Is  it  a  sttffi- 
^ent  reason  for  the  Ztor  starboarding  her  helm,  that  the 
Birst  schooner  kept  her  haul  to  the  windward,  and  the  brt^ 
liad  passed  her  safely  by  starboarding  her  helm,  and  Dot 
SBoHing  it?     It  is  said,  on  the  part  of  the  Ztor,  that  it  was 
%ipbs6ible  for  her  to  have  ported  her  helm,  because  thei^ 
'^Wks  not  room'  to  have  passed  between  the  two  schoonei^. 
*^at  involves  another  consideration,  whether*  she  ought  tfdt 
\ifhave  ported  Irer  helm  on  passing  thc<  first  Vessel.    I  iniHi- 
ion  this  circumstance,  because,  if  you  once  establish  ^^ 
^eral  rule,  yon  cannot  admit  any  exccfj()tlon  from  it,  iml^s 
i^  1>e  most  satisfactorily  proved  as  a  fact,  and  unleis  it  Be 
^SSBclent  to  take  it  out  of  the  general  rule.    In  the  ccbe  df 
^e*'GazeUei*'*  I  said  that,  of  course,  there  tbust  be  excep- 
wbs  to  the  general  rule ;  that  is,  there  must  be  such  txtep* 
%Aii'as  f!hat  nd  v^s^l  h  required  to  dd  am  act  wUdHrduM 

*  2  Notss  of  Ciu  43. 
VOL.  VI.  4   I 
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Jam.  12.  leftd  to  her  own  certain  destnictaon  ;-  no  Veaiel  isteqiM 
g^I^f.  to  obey  the  general  rule  and  go  onsiioire';  tiod  tldkit  cut$, 
which  it  is  nnnecessary  to  etiumefate :  precisdy  tf  b 
respect  to  the  law  of  the  road ;  the  law  of  the  road  doa 
not  require  that  a  carriage  should  be  driven  into  an  opci 
drain. 

Now,  you  will  have  to  determine,  firrt,  wfaedier  jottr 
general  rule  applies  tothe  Z»r/  'wfiether,  accordhgt^il; 
she  ought  to  have  ported  her  helmf, '  as  ahe^  did  not ;  she  ■» 
nifestly  starboarded  it;  ahd  you  will  hxteto  decide  wkU 
she  was  justified  in  so  doing  by  the  particular  ftctstif  tt 
case.    With  regard  to  the  Superior^  the  qnestion  will -fit 
simply  this :  ought  she,  according  to  the  jgetieral  nie/1» 
have  ported  her  helm  ?  '  8cip{iosing'  both  veeaek  ihin%^ 
I  apprehend  she  was  quite  ri|^  in  'portSiig  Itefh^tt*  "ff 
she  had  been  close-hauledi  though  on  t)ho  laidboaid  tuA  I 
appnehend  she  ought  to  have  kept  her  course, — at  lesst  thit 
would  have  been  best.     She  ported  her  helm.    Wu  die 
wrong  in  so  doing  ?     Are  there  particular  facts  which  justi- 
fied her,  and  again  ^rmlin'S^ptionto  the  general  role.* 
If  so,  what  are  these  particular  facta  ?     The  only  pardcokr 
fact  is  this,  that  another  schooner  had,  by  pursuing  a  diile* 
rent  course — ^l^efe^pg^clo|e  to^ttie  Bhcnre-^Mi^ed  the  Zior  in 
safety.   But  fVas  struck  Sy^rifimark^6t^DV.^.  PhiUinwre. 
that,  supposing  the  fiyst  scbpoo^  had  committed  an  enff 
with  impunity,  it  was  no  justification  for  a  aecond  vessel  to 
follow  the  same  erroneous  course.   But  the  immediate  poiat 
is  this — whether,  looking  at  all  the  flicta  of  the  caie^  the 
Zior  was  justified  in  departing  from  the  orfinary  mknf 
keeping  her  course.    That  is  a  nice  and  dedicate  qoeito 
and,  if  you  please,  we  will  retire  and  cohrider  both  poiM 
because  cases  of  exception  to  a  general  rale '  alwajrs  mpi^ 
the  most  deliberate  consideration. 
(After  Consultation.) 

I  ■  * 

'■  '  J  .      "  ■  -■        L  » 

OrxMioK  and     Dr,  Lush iKGTON.— The  geintldneh  by  whofd  the  Ooiot 

'^'       is  assisted  are  of  opinion  that  tfie  Zi&r  in  to  blime-inhail^ 

starboarded  her  helm.    With  re^d  to  tiie  Supenor,  IA9 

are  of  opinion  that  she  did  right  ihbkviri^  ported  hefbdv; 
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ftod  although  it  might  have  happened,  under  extraordi-      J*"-  It. 
nary  drcunutancea,  that,  had  the  Superior  kept  her  course,      g^^ior, 
this  accident  might  have  been  avoided,  yet,  on  the  other 
hand,  if  she  had  kept  her  course,  and  the  Zior  had  followed 
the  general  rule  of  navigation,  and  ported  her  helm  (which 
it  was  natural  for  the  Superior  to  have  expected  she  would 
do),  a  collision  would  have  taken  place,  and  the  Superior 
vould  have  been  to  blame  for  not  having  followed  the  pro- 
per course,  of  porting  her  helm.   It  is  not  to  be  expected 
that  any  vessel,  except  under  very  peculiar  circumstances, 
will  violate  the  tales  of  the  Trinity  House,  in  expectation 
tlimt  thereby  ■  collirion  would  be  avoided,  and  that  another 
Tcsad  would  not  pursue  the  rule  that  ought  to  be  followed 
nnder  the  circam stances.    Therefore,  I  prtHiounce  against     Cium 
the  cUim  of  the  Zior,  with  costs.  E^iTL***' 

'    PMcton  I  —FUlda,  for  tbe  Zior  i  Forfwltf,  for  the  iS 


f-"        '■        ■  JaiW»*r  19.       ' 

j,.,,Xh¥  Of^ick  or  the  Judge  promotijd    by   Buhder      Artielei 

35ijH^jfl.-Co«w^..-Jfh^8.:»as  a  cause  of  office  promoted  by  ?»^*„,^'lSj; 
•|j^5,flIfih4Sl*S^*''A."SW'^  the  Rev.  Richard  Hale,  Vicar  oi'dfrs,   for  irre- 
Ssm^^lfK,'^  4ipcfi»e,  or  Ripoo.  and  Rector  of  Gold^  r.hl^p^tpt 
(^ODfgq,,  in  ^t^^  ,samp  4ioceiie,  and   brought   by  virtue   of  and  brawl ing  in 
^^pf.^^um  &pm.tl.c   Bishop  of  Ripon,  under  the  hi.°v«j_ch«r=b. 
Clergy  Discipline  Act,  calling  upon  the  defendant  to  anawer 
to  certain  Articles  imputing  to  him  that  he  had  caused  great 
•candal  to  tbe  Church  by  hh  irreverent  and  unseemly  con- 
^gt)ift!^l^f.ji«lp^,  ,h)J^>efor?4«nd  ^ufin^.the  timft  of    .     .    . 
m^i»g^^rmon,,j^  al^  by  auwrellin^ 
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>A^.  M        t  imThe^^g^iiari^^larm    3-»i6.  itrblit;  ifii  1861,  iMi&lfiiifr  wk^  ii*- 
daoted  to  l^enear&g^  of  Hamttood  (4h0imcaBi9O  bdbig^^iiMB  in 
tlM'di^ceMof  York,  bal  mnrm  tiiatio£-rRipQii^;ABdiiulM3te 
Articles.  mia  inducted  to  the  reelurf  «l 'Geldebdrougfa. .-  6  mud  7.^Ita^ 

during  the  lt8t  two  yearo,  Mr.  Bade  had  been,  mxthe  htita%,  ki  ihi 
ohord^  of  Hareweo^  of  o^hkhig' ^eBiMe  l^parsalfi  kwiibi  ifri 
eNerratioiie,  in  a  cdiidittg,.qii»Talfib|[^  dnd  bikvUiig  taanaeiv^ 
inanf^el^hi^  pariribioBetv^  'and  othera^  and*  fly  hie  inBareoHtaad 
iineeemly  coBdtteliieiind'dkiised  gientabdnda^tofthB  Ch«rdi;aid 
gMn  greM^odbace^  10  hbi^iBriikionii)3iiiBdyi«f<«didD 
oeMeeqiieatte  bwa  oompeMedr  to'4d>Mi»iibom  ifceqiMtlayd^ 
elHR-di^  and  aaeengst  othcvf  tbaBiclldM  IHetwitwiidlTlpikiMii 
and^'ilbirifkmily^iiipmi^luknvheiihad^ijaK  inany  pcwpi^itj  mm^ 
ditcedtidiiwr«  'gn^l^offediivei  andtialandiinnai^cUMelnBalioai  into 
^irier^diiMoiie. '  8«'tFteiJb((iiii^eiMiJ4d«wd>eK|  IM5|  a  >dinn^:M 
flire»  at  llave^i^ood  Nodae/to  edc^ti(ttaie»)biarir>d^:je6d)ef^^ 
4bttiil  Laad^ltea,  MBit  wkiohntat  Uaikhi^Qtf^lSi^ibiehapidddjdeifyif 
€hv'dload<enaribo|ii^piai»dv^  Mdnthii^laitwere^dd^illTiMBiiaiBHecdl 
Mitptb]Kritd«Mier.byIlli«  Rai^.tMrUabe}dieid/i«HiB  ci  lkei.cUq|r 
:oe^4b«r(idleiceBiBi  mdf^i^iB^mi.'tisdioJibiiadgJSmtAity^ 
kW^wk&bt^Ua^mrlmtA,  altuded  tbithaftj^qnerini 
^>t|y»'(ftdngregMt^rtotbliridreit^  f^.Itookniif);tii 
ik)li  trttd^«M^^aibag^tittdiidikti«f4 
^H«  #eiekV'4  9^ittief  toaaied'iihk^ibialiopof'  U^ 
'^e¥gy,J  Wbefi!'0<i9  4f'  ilsyTeveraiMi  bcdtheintii^  ;i^vi  KMepiaf 
dhJkik' td  iietufn  thliiiksi^  ^7*  Tbatj  >mv4Bii»ky;^liardii  lat^  ^Mfi, 
Mr.'Ha4e;  pMVloiia  to  giving  but' tltotexk^iaddreaaed^coagN- 
gaiidn  tn  a  chiding;  ^^uaniiltonM^hnd  titawiiiig/mattnecv'to.tUf 
4ffedt?  ^<  Wfaftki'I  am  ndniflttr  of -tiiia  poiiBb^i  I:«dB8id«r -d^^tf 
l^MpOttslble  fdr  the  Trotettanti  wdrahi|y  in  «)ns>|dinr«h  ^i  htm 
M^servi^  *lat4%^i^Me>'^eraoti8ib(iini^raHi^  onutsejfhi^  e^Kd  ^ 
^mmncin^  tbtfiditoa  of  Ja«a8$>if  i«  «enian«^,diebdtt>tli)DBitiaia 
'P«i«wral^inM9/>^nd'wiIl<^iid  oceoKfa  to  IbqneeiihBnit  jfa^liilf 
^bdf^re^itbe  cbngmgation^'^i  I'O^Mldillui'Vhat^iifitihilb  %;fav.dqa 
^&Pi  he  «etit  the  folkilrtng'  lettbr 'to-Air.  andKJdraaBanalC.ijlIk 
p«riaktonerft  y  **<Mr.  Hai^  ie  ytryj  jaalooa.'of  enir  pbpialiivcQilMiii 
.being  intrediiotd  into  the  PrOCoBtant  woi^]^4ji  baoicbiiceh^aiidjti 
♦he  <tnaking^  bow^'  or  louirteeyii  al'4b^*iBasneiia£iiediieidfli{0tt  tf 
those,  and  has  «io  anthority  from  Scripture  orltbe  Prayer iBoil^ke 
cAiall  feel  it  bis  daty  to  notice  in  iA0r&«rc&thoee-vdie,iiiidfli0iit 
of  his  adraonitiont,  periiat  in  obtenring  llieine  MntHaleke^ 
'that  the  pervsal  of  the  ctutloeM  lVactwiIlxw9iriivBe«Mr.  BttdiMoi- 
-Darrett'oC'tkeimproprieiy  of  aoi:h'eiMll6ttis.^.}'v»8}1lHti  iwte- 
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day,  iha  8t(b  .M aifiAi,  1846,  Mr^  Hdle y  in  the  oeurst  of r  lus^flenDon,      Juiir.  4111 
addffe»ed  lilie  eoogsegatioii  to  this  efftctiJ^Tbere  38  «  noonan 
biielf  settled  amongst  ii8,irho  is  endevrouriog  to  introdnce  popish 
cuatdma ;  I  know  the  aehool  ia  which  aha  haa^  baen  brought  up^  .  / 

and  I  eautioQ  her,  if  sho  continuea  to  do  so»;I  must  pttblicljr 
^BKpose  her/'  Mr.  and  Mra.  Banrett  heing  tibaa.  pveasBt  in.ithe 
ckuzeh.     IX  That,  oil  Sundasr,  the  15th  March,.  1846^  Yiseouat 
Laacdka  tmd  the  Hdn;  i^rthur  Laac^aa  attended  fiarewood 
ObfDrohiriKh  aiitrodp:  of  Yeamanryy  of  \rhieh. they! were. in  oomt 
inaAd,  and,<d«iing/hiaisermott^Mn  Hakfinada  a  peraaaal  attach 
■^ni^beoi^.vaiid  imd^ewBff  them  ili^*a^n>iarre]a(mi*,  ehidim^and 
bflSMtiiagiiDanaer,  aaid^  f'^i  haro  g^  javthere^inrtharpsn^aaid  oaisr 
Ijnaitt  lash: yon  }'^/ land  anada  rtnadyf o£Giwii%  alanderouSb/abiuaTWb 
•ttd  Bnaaand^  obsanrHtions  -upon  thnJSarL  of,  Hardwood  iandbla 
iaaili^jinilA^  T^Bit^  on- Sunday,  i  ithe  fl2QdiM«rah,r',18i6»..ttiO  Alf!t 
•AiiAsadNewloans^iVicar  of . libomer«> York, Kaa< .atMnndltig : 4mm 
temoe-aKiHanwiood  Ohumh^'  and^  in  the  eourse  :o|:  hi»  jermoi^ 
Mri  Halaisaid,  fM3iere.  aielAfmiiiian  t^achararboth  inih»  cbniflh 
-fOfA  but itf  it s  there  la  t)tif  «if  thMi  hafe  to-day ;  ''.juad  thaiD^  tiaraJaff 
«ouiidlkod4ddreanng.Mr<  Nefarlore,:aaid^^^  Now,  Sir^  letmaihairo 
hr^tiitdbtsalk  with  you;  Tott.wiU?  tedl  me  thai  we  arettobe  aavfil 
isfte  Jtisrtotn'panditioni^^what  are  lho8ei<^nditton8ii    l.supgK^ 
^mubitt'tett  me  that  Waatfe  jtoidotall^hat  o«r  |^fatb«ff  iim4  9fi4r 
siDthers  pvomlsed-foir  us;atioUr  b^^an.;^  CMihf)|)kliotih<700  9114 
:f|Dflya£>wa  hfnre  'tb^tiioi  doJ  ft>i)«)  .amoDSflr  cUbetnibin^mwe,  fg%-  to 
^hpt0  our  nkif^oviititm)<mne\rmi]^—ffre  we^lMlft^  rhfau^'tfSiQitkf^ 
-liove n^tf  ft gobddflal  beMf rn'f^ ittid> a^cptakwgijof ^^elejiUf- 
aHlDK^hovflia  jaid^  tahghlt  be>kB€nm  Cuom-jth^  .fiiotiofrhki  oomilif 
ItoaidrinfgfovakuIkiQgintq  anotfaev  naB'apariah*  Mr».li9h'wi,j^^ 
bC  itiy[B^uul<anco^ibaen;.toihttn*lhmiflei^g|ya9lM^90l|^^ 
hsflHeddthv'inan  i£herienda  what'he.tliOMfiliit  fthfrntWoii^AB 
trxstdidli  (ihdt.thanaanDoa  waa-an«h  la  wmtumiJotcUmimd 
^^irt^kiii  thafr(tio<apid  -opaipaie  it  toiilndtbiiitoibntfdiafdiawffdM^t 
ayrfnimaiff  ofiiiDipaifi^dfl  bagpi^ns;)?  that^^diafiBgathe  4leliiM)i^#f 
aflie^iiaBiaOBerriib^zihe  r^soiyed^jt  Aanti^iwouhl  sit'tW^'  Qi^lta^ 
aln1svwkid^I}nMghlohaTa>lpspcwfd  ^rithijaly  ihtmly  fonMNtioMli" 
aaittntbrfmadded^  1f.SpilpQaa  ihai^MiArshbiahopibfidtfiifffli^niada 
1«talt(ii^ihiajQBlbadrali)haapilf>8a.  the  jQaaen  had/^mUdfiinianOQaiof 
flifip(sbflbas^*tha|»laaia^iaqe'  sermon  <^!mit)ei9aaiiild;bav)S/{]Dat>Mr. 
^kaiBlbnay:a(iBoaa.jdnti^  V V 15.'  That^fua  tbsioUo^riBgi  Siitiday;;Mr. 
aili^iabUiebbarae 'tf  iiM^wnSaoify  alluding  lOtMir^iNciwlofai  msA 
.wpHnHof^.W  tofrpesr^htre'^hidhlfed  aUt^^aaidtiftia  T«vy  iMitenl.add 
-maSLtad  tinriSbf<WDicli»^^^HMi)fiiha8^  stray ^^hsff.«kjidk^ 


Bmdtrj.BtJk. 


Jam.  ISl  cburckbat  Sondaj,  and  tbmiglit  to  mucoact  hnmelf  faflhiiidtlie 
pev,  but  I  Boon  found  him  oiit»  and.  70a  wmf  recollect  bov  I 
rapped  him  i  I  thmk  he  will  not  haTC  the  impfiidcnce  lo  ahow  Ui 
large  black  whiskera  in  my  church  again."  16^  That,  on  the 
aame  Sunday  (March  29th),  Mr.  Hale>  in  hia  aanaoi^  addraanng 
hia  congregatipn,  and  alluding  to  Mre.  Bannett»  anid,  "  I  aea  thM 
woman  still  continues  to  insult  me  by  bowing  al  the  name  of 
Jeaua;  where  is  her  modesty^  I  ask,  when  she  knowa  a  han- 
dled heads  are  turned  to  look  at  her?  A  aaocyj  pert  iBftnuler 
— ^whera  is  her  husband'a  authority  ?  But  I  d«Hibt  that  abesdf 
the  grey  mare  has  become  the  better  horse.''  17-  Tbat^  on  Sos- 
day,  the  10th  January,  1847t  previous  to  giving  out  hia  tei^  bt^ 
in  a  chiding,  quarrelsome,  and  brawling  naaanflr^  addnaaad  tlw 
congregation  to  the  following  efiect :  **  I  have  racanned  mcMBf- 
mous  letter,  saying  that  some  young  men  would  attaod  tha  dnadk 
this  day,  from  Leeds,  to  take  notea  of  my  diaooOBaab  te  in 
diievous  purposes;  I  do  not  see  them  present,  althomhlion 
generally  one  reporter,  and  I  know  that  he  ia  here  te-di^^**  «fl 
then  turning  round,  and  addreasiog  his  remaike  towaida-iMkA 
Gregory  Smith,  a  aurgeon  and  parishioner,  procaedej.!  ^Ti^iaal 
spy  in  the  House  of  God-^I  say,  a  paid  spy  in  ihe  Hopan  o( jBA 
eking  out  a  limited  income  from  the  mimi^  ^  AUiefDafilhiVii 
no  pity  for  one  who  can  take  garbled  extiaota  of  agK.|en^ppe<(l^ 
miscbievous  purposes.;  I  would  not.f^a.tf  her.wffwW  jteVe  jjtiflft 
down,  word  tot,9f^ArtM,jpA^ 

disaeminate  the  Goap^  ^uths  ^.butr)iA,9in,^9affuaa  tbip  jiirl^aaay% 
and  proceed  U>4Qy  text;?;  pidp, duyiifg  ih% gwwwyftwniwg \pmuh 
Mr.Smith'a  ^^m^mi^sA^w^vn^Mx^Siti;^ 
said,  "  Put  it  down,  reporter  j  take  i|  to  y«iw;iffiwJAJ9^^  l!MMrlH 
get  your  wages i- you  ;are  a  Ifuaeyit(S,-nTmiy#  :yan>.are,vir«|ife.t]w9{f 
PusQyite^.l  baliew  ypu  to.be  a  Jeipi^f'?,^  i^gPV^  '*}„\i^^i, 
owe  mpr^  tp  tba^ws  joI  the  ,land  for  my.p^faqn^  pn^(W^  ^ 
fpirrai^y  low  wiiei<rft.wr,pfWVbiwW:Ww/^V#f*%«^ 

r^pprt^;;,  ,^.'J?i^,ojti§uj^y,ia«fei(ffh^tiwi«FK»ii^ 
W^cl^Wg,/^.  AWiWn»9J^,Mf,J8aj^^^^^fR5^^ 
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ikicket  anid  k  gidlipot  in  the  other; '^  and  again,  afluSnig  iofk.      Jan.  191 
Petkr  denyhig  our  Lord,  he  tornted  to  Mr.  Subrth's  pew,  and  said,  ^^^^jrJ 
whh  great  emphasia,  that  he  was  **  a  fyingf  sconndnBl.'* 


.  An  Allegation  respoHMve*  to  tlie  Articles  "was  brought  in 
by  the  defendant,  atiid  lulmitted' aft^  rtfot^ttiationy  whidi 
pleAded:—   "     ■  '   '   ' '.  '' -      'r  ''■''- 

'    1;  That  Mr.  Hale  had  tl^en  for  loHy-iSve  yeidi  -Hbaif  of  Hari»*     Responsire 
ift^^ood,  and  during  all  that  toAic  had  eohttttotly  i^^  and  oiffi-  AUegation. 
ciat^  in  his  parish ;  thathe  had  '*  endeatmnied-earpdsfl^  ksA  ate* 
mxOf  to  profit  the  Ghu^ch'  of  €k>di«  domg'''ihb''thhiffa'^hieli 
aiipeiti^  to  hoBMty  Wd^d'idf  Ui^i^liflaiftiiiW^oW^^ihfttM 

Cd'«hlfi^ped|>l^M'beHfi^e^BeeOiidhg(ljf'ai  lAe«ndtiJeWdod;'ahd4J]? 
]|^'*^;.ai^^'^hi«tiiimy.^  '^.  CRidefier^yds  ttH'ldttii  ik&'J^ 

Ml»kiMMi'4h  m^^my  M^ombrnj^^ime-^^  w&^fSSt 

AlSS^'tiim^  df^lift  paiMilmlnenr;' b]^  wbtai^he^i^^tiy  ^ 

^2i]f -ind  tumvih<^^,  eHdeiibln^peatablii^tidiy'fo^&ifipiHiiM 
ihAAtre  tuf  las  ^F«^  flfhd1ntei«per«ed  #i^<stih^ttid1itil^ti^^^^ 
iidbilfiBik^  and"  re^rodf/lbedottit^'  ssAmi^  ff^VM^^.'^.Ti^ 
W^ffMad  i^  M?aisiki/diffinir  Oie  liii^iiii^Jiii^fetkil^ 
d6i«s'MiMs  ttlift^a^^  ii|k^'th^Eari'<^'t^iU^7if'Bd^ 
^Mio% '^rXhdr'fat^ity ;  ihae -alU^ 

fii'Mitfi  iir  tht^iMdHihfti  I6i4,  ih^  hUl  iten^sttM'aUdil^tl^ 
^firit^cfaafreh.  4and5  were tejecfb^:  '  5.  ThaiMr.  Halei  flttiji^ 
BiifMAtt)^,  siEi^'Oiiedrmore  of 'his  panshiotoetB^  depen^ts'iitf 
JSM  nif^a^odd,  tddng  notes  trf  it^'  and  reportsrs  ifhnn  LeedawM 
^lo^^i^^to  attend  iha  diurdi  to  trite  ttotss  i^ 
Amqiltb  fi  That  the  words  imputed^  the  defendant  in  tlie  ffOk 
JCHid^'itt  tafersneeto  the  dinner  at  Harewood  Honse,  Were  ntk 
tttiar«f  6)^  him  as  there  pleaded ;  bat  that,  dniiafg  tibe  we^  {mto- 
^Mfih^'iha'9th'lNoteiBber,  tfiere  Were  public  rtjoidngii' for  fitre 
dl^^  BarewoodrWhiehwaaaaceiiabrprofeneneiM'aQd  ^iraiikeii>- 
flfitarte  iftkawfol  extent,  and-on  the JJhmdajr  iAetitiimed»  Bfir.  Hale 
d^bi^tiiliis  dttiy  to  aflifde  in  his  aeimon  to  the  dismderly  pro^ 
ditifflB^/iud  after  xemair>teg  thttreoA  getterdly)  obserred:  ^I 
rijkfl  itf 'Aie  li^apapers  ah  aceouat  df  Ae  pi^iAceedjngs  of  tldi  week* 
dtiVsiWt!^''tfatarC»iartAt^  wail  dhnk       a  toast  it  tiia  pvblic 


610  CHANCERY  OF  YORK.  [Hii.  T. 

Jaw.  19»      dinner,  when  «n  aged  clergymany  with  silTery  locks,  rose  to  Rtnn 

thanks  for  the  Church  over  a  ailyer  goblet  of  port  wine ;  I  do  not 

Bwrderw,  Hah.  know  what  the  Church  had  to  do  with  such  a  matter ;  I  amcertse 
that  the  Church  of  Christ  had  nothing  to  do  with  it ;  how  sbodud 
and  astonished  Pftul  would  have  been,  had  he  been  alire,  to  hire 
heard  the  Church  connected  with  such  ecenes  I "  and  denies  the 
use  of  the  words  "  When  one  of  my  reverend  brethren,"  &c^  or 
any  words  of  a  similar  import.    8.  Counterpleads  the '9tfa,*  ISth, 
and  I6th  Articles,  and  pleads  that  Mr.  Hale  being  greatly  oppoied 
to  certain  doctrines  and  practices  then  or  latdy  prevalent,  andeoi- 
sidering  them  to  have  a  tendency  towards  the  Roman  Catbdic  icfi- 
gion,ielt  himself  justified  in  guarding  against  their  introduction  into 
his  parish ;  that  bowing  always  at  the  name  of  Jesus  had  been  kMff 
generally  disused  in  the  parish  church  of  Harewood,  and  Mr.  Hik 
considered  the  re-introduction  of  it  a  party  sign,  and  obienriqf 
that  some  of  his  parishioners  had  adopted  the  practice,  be  ftk 
himself  bound  in  the  conscientious  dischaiige  of  his  duty  toproM 
against  it,  and  accordingly  made  some  general  and  strong  renmb 
and  observations  thereon  in  his  sermon,  but  not  in  a  chi&^ 
quarrelsome,  or  brawling  manner.     9.  Counterpleads  the  13^ 
Article,  denying  the  words  attributed  to  Mr.  Hale  on  the  ocesMii 
10.  Counterplcttds  the  14th  and  15th  Artidee,  and  pleads  tbit  lir. 
Newlove  entered  the  church  very  late,  when  the  curate  wm  wi^ 
ing  the  Communion  Service,  and  Mr.  Hale  did  not  in  his  senMi 
address  Mr.  Newlove  personally,  nor  say,  "  Now,  Sir,**  bnt  Vi- 
tirely  addressed  his  sermon  to  lus  congregation  generally   IK 
Counterpleads  the  l7th  Article,  and  pleads  that,  during  dwjfm 
1845  and  1846,  there  were  frequently  four  or  five  persons  in  iSs- 
ent  parts  of  the  church  taking  notes  whilst  Mr.  Hale  was  pnsih* 
ing,  some  of  whom  were  connected  with  a  printing  establiihiBaC 
in  Leeds,  and  hired  to  attend  for  the  pinpose ;  that  he  had  to  n- 
pleasant  correspondence  with  Mr.  Smith  in  consequence  of  moe 
notes  in  his  handwriting  having  been  found  in  his  pew  whicbsai 
pleaded  to  have  been  a  very  gross  perversion  of  the  meaning  a^ 
words  of  the  sermon  pretended  to  be  reported  and  to  have  gircii 
false  colouring  to  what  had  been  said,  and  under  those  drcns- 
stances  he  thought  it  right  to  allude  to  the  un&ir  annofanctk 
had  been  subject  to;  that,  accordingly,  on  Sunday,  the  10th  Jssi- 
ary,  after  giving  out  his  text,  he  alluded  to  the  subject  in  the  tt* 
lowing  words :  "  I  have  received  an  anonymous  letter  firom  LeA 
apprizing  me  that  some  reporters  intend  bdng  present  at  cfasd 
to  report  me  for  mischievous  purposes,*'  and  then,  after  lookim 
round  the  congregation,  he  proceeded :  **  I  do  not  see  than  pff- 


s^nty  though  I  believe  an  old  repoFter  U  here,  having  come  to.s{)y.      Jau.  J  9, 

out  the  nakedness  of  the  land  :  what  a  despicahiek  character  that  _     „  . 

zaan  mu6t  be,  who,  in  order  to  eke  out  a  limited  inoome,  which  hia  ^'^'^'^  .««•«* 
own  talents  are  not  likely  to  increase,  becomes  a  paid  spy  in  the 
House  of  God  I  Again  I  say,  a  paid  spy  in  the  House  of  God  i  I 
do  not  fear  my  sermons  being. read  by  the  whole  pariah>  ptrovlded 
they  are  correctly  reported,  and  not  garbled ;  if  the  reporters  or  re* 
porter  would  deal  fairly  with  me,  he  is  welcome  to  report  my  ser- 
mons, and  to  show  them  to  the  whol^  parish :  I  will  in  that  case 
make  him  my  missionary  to  disseminate  Gospel  truths  in  thtt 
neighbourhood,  though  I  suspect  it  would  not  serve  his  purpoan 
to  write  the  spiritual  parts  of  my  sermons,  but  those  only  which 
can  be  construed  into  personalities;"  that  he  did  not  then  use  the 
words  ''  But  let  me  dismiss  this  jackanapes  and  proceed  to  my 
t^xty"  but  he  did  use  them  in  a  subsequent  part  of  his  sermon  ^ 
for,  after  speeking  of  the  hatred  and  persecution  which  must  neeet^ 
•ftfily  be  incurred  by  faithful  piinieters  of  the  Gospel  in  the  di«« 
charge  of  their  duties,  he  proceeded  to  say,  "  I  know  by  painful 
experience  what  these  are;  a  parishioner  wrote  me  a  lettei;, 
obiirging  me  with  preaching  doctrines  contrary  to  God's  word ; 
but,  }e^  me  dismiss  this /jackanapes  and  proceed  with  my  text  ;^ 
t^  when. he  used  those  words,  he  did  not  look  at  or  turn  to^  Mr^ 
Scpithy  and  he  did  not  ia  any  part  of  his  aennop. speak  ii^  a  brawjp 
i^,  jqi^^nner,  and  lie  did  np^  a^^neaa  Mr.  Smith*  smd  aay, , "  Pujb  .il 
di/^i^,., reporter^  take  it  to  j^cmr, employers.;,  you/will.get  yipw 
mges;  jouares^  Buaeyite;  nay^  youare  wor^pthan.a.FayBejiitef 
{^^eve  fou.^  h€  a  Je9ui^":..>j[2.  <>)^iy[itfi^ieads  the  lath.ATt^T 
c4^;ind:pleada  thi^ff(|^r..)^ had^ivjeup^^  on tMiJay^ h^ 

Ifl^/*  ArA  youTipc^nfilfl  .r^ydy  <jh<»q;^^ftd  ?/put  it,a)l  4o^,  wq^ 
f(l^.^<wffJ,.  aiad  take^if^to  youy  ^i^Xqyf^.i^  .th.ejr,;nay  ^^^  iti.f» 
9^^4tipn,s  X.^p^ta^epqrt^r  wlw>>ifi;pbW^  ^  apmd,^op^ 
p^try  Tjrhi<^,b(5  dQeaji\9t,)ate,  (^o  ^ake  ^pfefi^/pr.cfthVfft.liW'-t 

^j^h?oft>fWidfoh»  .4)ie4^f^  aji4.,t)ie  pprt  yijcif  ;.tet,m^  tc^yQ^ 
t|h^';thiogar ve?i^  to.bfi,l4»igt)^ at^  \^\\^%\^p..i  rf^j^Pt^X'^j^x^y 

S»44ftf?*r W^  Jw^Pr.^^r^Hiblff.ftfjWqVina  W  tj)e„f%pl^,.,^]»r^cbp^ 
W«A8ffWly.:Fa^^<=ff.i^  *P  l^'^dfs,HpM8<J.Jtrr4q^tfl9t.lpj^i|3fJ 
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Jan.  19.  namely,  the  reporting  of  his  sermons  in  the  presence  of  the  cod- 
r~  jj  >  ff^'^^^i^^n  ^^  ^is  ^^^  parish  church  ;  that  he  did  not  tue  the  words 
'  **  bray  it  in  your  mortar/'  hut,  in  the  course  of  his  aermoD,  he 
quoted  from  the  27tli  chapter  of  the  Proverbs.  "Though  tboio 
shouldst  bray  a  fool  in  a  mortar,"  &c. ;  and  it  denies  that  Mr. 
Hale,  in  any  part  of  his  sermon,  uttered  the  words,  **  lying  scoiia- 
drel.*'  13.  That  several  experienced  reporters  had  attended  tbe 
church  on  behalf  of  the  Earl  and  Countess  of  Harewood,  on  differ- 
ent occasions,  and  had  taken  full  and  accurate  reports  of  Mr. 
Hale's  sermons,  which  do  not  contain  any  offensive  personal  re- 
marks, and  display  nothing  of  a  chiding,  quarrelling,  or  brawling 
disposition. 

Jan.  18.  R.  Phillimore,  Dr.,  for  the  Promoter. — The  Articles  in 

•       this  case  charge  more  acts  of  brawling  than  all  the  recorded 
cases  in  the  Books  from  the  time  of  Sir  George  Lee  to  Jfr. 
Langley*s  case,*  and  there  are  acts  proved  of  gross  and 
offensive  brawling  which  are  beyond  all  precedent.    Mr. 
Hale's  own  plea  puts  him  out  of  Court ;  some  acts,  which 
no  interpretation,  however  lenient,  can  taike  out  of  the  legal 
term,  have  been  admitted.    A  feature  in  this  case  whidi 
distinguishes  it  from  all  others  isy  that  there  has  been  here 
a  long-continued  habit  of  brawling,  and  that  the  defendant 
has  held  his  incumbency  for  forty-five  years,  and  isseventj- 
five  years  of  age,  which  aggravates  the  offence  of  Mr.  Hale, 
who  has  not  the  excuse  which  might  be  urged  in  favour  oT 
a  young  man.     The  charges  respecting  Mr.  Newlove,  Mr* 
Barrett,  and  Mr.  Smith  are  all  most  distinctly  proved  by 
the  evidence  of  a  cloud  of  witnesses  in  all  classes  of  life,  not, 
perhaps,  uniform  in  the  letter,  but  uniform  in  its  spirit,  dis- 
passionate and  modest  in  its  tone.    In  the  case  of  Mr.  Lang- 
ley,  who  had  been  guilty  of  only  one  act,  the  sentence  was 
suspension  for  eight  months ;  but  there  is  no  precedent  for 
the  measure  of  punishment  for  a  case  so  unprecedented  as 
this. 

Travis,  on  the  same  side. 

Blanshard,  for  the  Defendant. — Mr.  Hale  is  accused  not  ^ 
of  immorality,  nor  of  preaching  against  the  doctrines  of  the 
Thirty-Nine  Articles  ;  he  is  proceeded  against  for  brawling 

*  Burder  v.  Langl^,  1  Notes  of  Ca.  MS. 
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in  his  own  pulpit, — for  using  strong  language,  which  has      Jan.  19. 

l>een  allowed  by  the  Church  from  the  earliest  times,  and  „    ,       „  i 
,.  ''  ,       ,  Burdery.HoM* 

which  Mr.  Hale  conscientiously  directed  against  practices  of 
which  he  disapproved.  Had  this  been  a  proceeding  under 
the  Statute  of  £dw.  6,  it  could  have  been  easily  shown,  par- 
ticularly when  the  strong  language  of  Bishop  Latimer  was 
remembered,  that  that  Statute  was  not  intended  to  apply  to 
preaching,  or  to  any  language  from  the  pulpit,  but  to  put 
down  brawling  and  open  fighting  in  the  Church.  If  Mr. 
Hale  has  erred,  it  has  been  through  excess  of  zeal,  and  an 
anxiety  to  maintain  a  pure  worship  in  his  church,  and 
although  he  may  have  expressed  himself  strongly,  like 
Bishop  Latimer,  Bishop  Hall,  and  others,  he  has  done  no- 
thing more  than  he  considered  it  was  his  duty  to  do,  and  it 
is  most  difficult  to  limit  the  latitude  of  those  who  bear  the 
responsibility  of  the  cure  of  souls.  Much  that  is  charged 
in  the  Articles  is  explained ;  nothing  is  left  but  the  strong 
and  nervous  language  of  a  minister,  not  intent  upon  innova- 
tions, but  zealous  in  defence  of  purity  of  worship  in  the 
Church.  Freedom  of  speech  in  the  pulpit  is  essential  to  the 
Church's  stability,  and,  in  the  present  unhappy  state  of  the 
Church,  a  precedent  should  not  be  introduced  which  may 
hereafter  be  employed  to  its  ruin. 

The  Chancellor  (Granville   Harcourt  Vernon,  Jed.  19. 
Esq.). — It  would  have  been  far  more  agreeable  to  my  own  J"'>°'*«'"- 
feelings,  as  well  as,  perhaps,  more  consonant  with  the  so* 
leinnity  of  the  duty  I  have  to  discharge,  if  I  could,  con- 
sbtently  with  the  exigency  of  the  case,  have  postponed 
fbr  some  time  the  delivery  of  a  sentence  of  so  much  im- 
portance as  that  which  it  is  now  incumbent  upon  me  to 
give.     The  anxiety  with  which  I  should  otherwise  have 
approached  my  decision  is  much  relieved  by  the  persuasion 
that  this  case  involves  no  question  of  which  a  layman  may 
not  reasonably  be  regarded  as  a  competent  judge.     Had 
.  Ilbnie  unorthodox  doctrine  been  imputed  to  the  reverend 
j  defendant,  he  might  have  been  disposed  to  repudiate  in  his 
J  %6art,  even  if  he  had  uttered  no  such  protest,  the  theological 
•nfficiency  of  the  tribunal.     I  am  the  jaioxe  disposed  to  con- 
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Jan.  19.      gratulate  myself  that  I  do  not  sit  to-day  in  judgment  on  any 
^      '    ^_^,   charge  of  heresy,  or  unsound  doctrine*  because  it  is  obvious 
that  this  case  has  stood,  very  nearly,  on  the  threshold  of  s 
controversial  question. 

It  is  evident  that  the  exciting  cause  to  the  errors  and 
eccentricities  alleged, — and,  I  regret  to  be  obliged  to  add, 
proved, — against  the  reverend  defendant,  has  been  a  ten- 
dency  in  his  mind,— -a  uniform  controlling  tendency, — to 
revolt  against  ordinarily  accepted  opinions  entertained  by 
the  clergy  and  the  great  bulk  of  the  laity  who  belong  to  the 
Church  of  which  he  is  a  minister.     In  illustration  of  this,  I 
mention  the  evidence  that  appears  of  his  strong,  inveterate 
hostility  to  that  practice,  of  bowing  in  the  church  when  the 
name  of  Jesus  is  pronounced,  which  has  been  sanctioned  by 
the  Canons  to  which  he,  at  least,  as  a  clergyman,  is  bound 
to  defer.     At  his  Ordination  and  at  his  Institution,  he  pro- 
fessed obedience  to  these  Canons ;    and   yet  one  of  the 
gravest  articles  imputed  to  him  by  the  Promoter  is  thtt, 
publicly  and  privately,  he  has  been  in  the  habit  of  denoanc* 
ing  that  practice.    He  has  even,  at  last,  been  led  to  denounce 
it  with  so  much  fervour,  as  to  have  brought  himself  sped' 
fically  within  the  offence  of  brawling  and  chiding  in  the 
church.     Now,  brawling  and  chiding  in  the  church  may 
be  consistent  with  the  opinions  of  the  party  being  well 
founded ;  but  if  these  opinions  are  expressed   in  an  irre- 
verent and  scandalous  manner,  calculated,  instead  of  pro- 
moting edification,    or  discharging  the   solemn   duty  for 
which  he  was  appointed  there  as  minister, — the  encourag- 
ing of  devout  feelings  in  his  congregation  ;  if  the  manner 
of  expressing  even  true  doctrines  should  be  such  as  to  give 
reasonable  and  just  offence,  and  to  disturb  that  devotion ; 
even  then,  the  party  would  be  liable  to  the  charge  of  brawl- 
ing and  chiding  in  the  church.     But  what  shall  we  say  to 
a  case  in  which  a  minister  of  the  Church  of  England  de- 
nounces with  vehemence,  and  pertinacity,  and  personality, 
a  practice  enjoined  in  the  18th  Canon,  which  he  is  sworn  to 
observe?      I  confess,  it  passes  my  understanding  bow  a 
devout  minister, — for  I  will  do  him  the  justice  to  say  that  I 
believe  him  to  be  an  extremely  earnest,  conscientious,  rdi- 
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gious  man, — how  he  can  find  in  his  heart  to  characterize,  as      Jak.  }9^ 
bordering  on  popery,  a  practice  so  beautifully  described  in  n^^JZTjj  il 
that  Canon. 

After  having  taken  up  this  hostile  attitude  towards  a 
practice  so  honoured  and  so  prescribed  by  the  ordinances 
of  the  Church  of  England,  there  is  in  the  evidence  of  one 
of  the  witnesses  something  bordering  on  a  censure  in  refer- 
ence to  the  rite  of  Baptism,  and  to  our  consequent  obliga- 
tions and  hopes.  There  are  allusion^,  far  otherwise  than 
respectful,  generally,  to  the  bishops  and  clergy.  .  Now, 
when  a  minister  of  the  Church  of  England  talks  thus  of  the 
bishops  and  clergy  of  that  Church,  such  sweeping  censure 
is  calculated  very  near  to  place  himself  without  its  pale; 
for  while  he  has  denounced  them  as  popish  in  their  prac- 
tices, he  has  set  himself  up  as  the  authorized  judge  as 
to  what  practices  shall  be  observed  and  followed  in  his  own 
church ;  he,  forsooth,  says  that,  under  his  appointment  to 
that  church,  he  has  a  right  to  prescribe  tlie  manner  in 
which  service  shall  be  performed  therein ;  thereby  setting 
at  nought  the  authority  of  the  Church  of  England,  which 
he  was  ordained  to  subserve,  and  to  perform  the  duties  pre- 
scribed to  him  by  it. 

There  is  another  circumstance  which  I  cannot  pass  by 
altogether  without  notice*  In  the  evidence  of  some  of  the 
witnesses  examined  on  Mr.  Hale's  behalf,  it  is  stated  that 
he  has  a  uniform  habit  of  preaching  almost  exclusively  on 
thfc  doctrine  of  Election.  Two  of  his  witnesses  speak  as 
follows,  upon  cross-examination.  After  denying  that  there 
was  anything  unseemly  or  irreverent  in  his  sermons  (which 
ia  the  general  tenour  of  the  testimony  of  Mr.  Hale's  wit- 
nesses), one  of  them  says :  *'  In  his  discourses,  Mr.  Hale  said 
Irtquently  that  he  confines  his  duties  to  the  elect  and  chosen, 
and  the  others  he  passes  by,  leaving  it  to  God  to  reveal  it 
to'  their  hearts,  or  to*  reveal  the  truth  to  their  hearts."  An- 
other witness  states :  **  I  could  almost  fancy  I  have  heard  him 
aay,  that  he  only  thought  about  those  who  were  elected  and 
chosen,  and  that  he  had  no  reason  to  care  for  those  God  had 
tf^cted,  or  to  that  effect."  Now  although  I  have  no  plea- 
sant duty  to  discharge  in  noticing  the  much-vexed  question 
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Jam.  19.      of  that  17th  Article^  upon  which  so  mudi  of  Mr.  Hale's  dis- 
nMwdZ^njm^  courses  have  turned ;  yet,  as  it  appears  in  evidence  Uefbre  me 
that  he  was  in  the  habit  of  impu^ng  the  doctrines  of  other 
ministers  of  his  own  common  Churchy  and  as,  in  particulsr, 
he  is  proved  to  have  summoned  to  a  sort  of  controversy  one 
clergyman  whom  he  got  within  his  grasp,  I  must  be  allowed 
just  to  remark  upon  this  practice  which  Mr.  Hale  has  set 
up,  and  on  which  he  seems  to  hav«  founded  hia  own  im- 
pression that  he  was  alone  the  minister  of  Gospel  trath,  and 
that  any  one  who  took  down  his  sermons,  or  notea  of  them, 
would  become  useful  missionaries  of  Gospel  troth  ;  that  the 
same  Church  under  which  he  serves  has  made  this  observa- 
tion, as  the  concluding  paragraph  of  that  Article,  which 
Article  appears  to  have  been  framed  at  a  time  when  Csl- 
vinist  and  Arminian  were  set  against  one  another  in  very 
hostile  attitudes,  and  conformably  to  the  benign  and  libcnl 
spirit  in  which  the  Church  of  England  was  founded,  and  k 
pursuance  of  which  its  Articles  were  framed,  there  appesn 
to  have  been  an  earnest  disposition  not  to  give  offence  to 
either  party,  but  to  include  as  many  as  possible  within  the 
pale  of  the  Church  ;  thereby  realizing,  as  far  as  may  be  in 
such  things,  freedom  of  private  judgment,  consistently  with 
some  general  method  and  order  of  worship.     The  psssage 
to  which  1  allude,  and  to  which  I  would  moat  eamesdy 
invite  Mr.  Hale's  attention,  when  he  shall  resume,  as  I  tro9t 
he  may  do  in  a  different  spirit,  the  ministrations  he  will  be 
called  upon  to  exercise  in  his  church,  is  the  following: 
•<  For  curious  and  carnal   persons^  lacking  the  spirit  of 
Christ,  to  have  continually  before  their  eyes  the  sentence  of 
God's  predestination,  is.  a  most  dangerous  downfal,  wberebj 
the  devil  doth  thrust  them  either  into  desperation,  or  into 
wretchlessness  o{  most  unclean  livings  no  less  perilous  thin 
desperation."    Mr.  Hale  has  made  hia  congregation,  it  ap- 
pears, or  some  earnest  members  of  it,  feel  that  he  does  not 
consider  himself  as  in  charge  of  those  persons  who  have 
not*  under  his  view  of  predestination,  the  benefit  of  bang 
God's  elect.    I  should  like  to  know  what  he  regards  as  the 
use  or  benefit  of  preaching  at  all,  or  the  performance  of  any 
divine  services,  if  he  considers  the  whol^  matter  as  having 


1849.]  CHANCERY  OF  YORK.  623 

been  previously  arranged  ?  Those  who,  in  the  language  of  Jaw.  19, 
Scripture  and  of  reason,  were  those  who  were  most  to  be  p^nferv  Hale 
cherished  by  him^  in  order  to  reclaim  the  lost  sinner^  he  con- 
siders out  of  the  pale  of  his  ministrations,  and  he  no  longer 
cares  for  them.  Does  he  mean  to  deliver  them  over,  in  the 
language  of  this  Article,  to  '^that  wretchlessness  of  most 
unclean  living,  no  less  perilous  than  desperation?"  He  is 
too  good  a  man  not  to  refute  by  his  practice  the  language 
of  his  theory,  and  accordingly  he  seems  to  have  entertained 
especial  pleasure,  which,  however,  has  led  him  into  some  of 
his  difficulties,  in  seizing  hold  of  any  persons  whom  he  con- 
ceived to  be  in  that  predicament,  and  in  endeavouring  by 
controversy  to  reclaim  them. 

Lord  Harewood  has  been  alluded  to  in  this  case,  more,  I 
think,  than  necessary.  It,  perhaps,  has  resulted  from  that 
tendency  on  the  part  of  Mr.  Hale  not  to  attack  an  absent 
person  ;  but,  during  the  period  of  two  years^  within  which 
my  jurisdiction  is  confined.  Lord  Harewood  has  been 
made  very  slightly  the  subject  of  animadversion  by  Mr. 
Hale.  He  seems  to  have  a  tendency,— -rather  a  pugnacious 
tendency,  I  would  say, — to  attack  persons  when  present. 
.  Phrases  have  been  proved,  such  as  those  which  were  ad« 
dressed  to  Lord  Lascelles  and  Mr.  Lascelles  with  the  YecK. 
manry ;  '*  when  he  had  got  them  into  his  pen,  he  would  rap 
them  soundly."  I  do  not  quarrel  with  the  words ;  they  are 
singular,  but  we  ought  not  to  be  too  jealous  of  a  particular 
phraseology  where  there  is  nothing  substantially  amiss ;  but 
in  that  case,  as  well  as  in  that  of  Mr.  Newlove,  it  seems  that 
lie  considered  himself  as  peculiarly  stimulated  or  excited  by 
the  presence  of  a  person  with  whom  he  was  at  variance* 
This  might  be,  if  it  were  not  irreverent,  all  in  pursuance  of 
|i«  feeling  of  justice, — a  feeling  which  operates  upon  men  in 
^Iber  places,  not  to  attack  persons  behind  their  backs.  But 
fee- what  inconvenience  and  mischief  this  habit  entails.  The 
feeaon  why  a  person  is  not  to  be  attacked  behind  his  back 
^'  |i  because  he  ought  to  have  an  opportunity  of  replying  to 
^:  pijf  attack ;  but  that  is  the  very  reason  why  the  laws  of  the 
f  'fiharch  have  wisely  provided  against  chiding  and  brawling ; 

^  became,  if  k  begint  on  one  mde,  where  is  it  to  stop  ?    if 
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Jan.  19.  one  person  denounces  another,  not  merely  generalising  his 
r~  ,  language,  who  is  to  say  that  the  person  denounced  is  not  to 
'  be  entitled  to  answer  ?  And  in  what  a  position  would  this 
Court  be  placed,  if  Mr.  Newlove^  or  Mr.  Smith,  or  Mr. 
Lascelles^  or  Mrs.  Barrett,  had  risen  to  remonstrate  agunst 
the  language  addressed  to  them  ?  Had  they  yielded  to  the 
temptation,  they  also  would  have  incurred  the  penalties  of 
chiding  and  brawling ;  but  Mr.  Hale's  offence  would  have 
been  doubled  ;  he  would  not  only  have  been  the  chider  and 
brawler  himself,  but  the  cause  of  chiding  and  brawling  in 
others.  The  temptation  in  such  cases  may  be  irresistible^ 
and  undoubtedly  those  who  should  yield  to  it  must  be  re- 
garded with  considerable  leniency  as  compared  with  Inm 
who,  from  his  position,  should  of  all  others  have  been  the 
last  to  originate  such  a  scandal. 

Some  of  the  charges  against  Mr.  Hale  are  virtually  ad- 
mitted by  himself.  It  is  impossible  to  read  his  own  explsns- 
tion  of  the  language  he  addressed  to  Mr.  Smith,  and  of  the 
motives  which  led  him  to  address  that  language,  without 
seeing  that,  by  his  own  admission,  he  has  greatly  viohted 
those  rules  of  forbearance,  of  Christian  charity,  and  public 
decorum,  which  he,  of  all  men,  in  that  churcb,  was  loott 
bound  to  have  observed. 
Extent  of  the  I  will  succinctly  state  to  what  extent  I  consider  etch  oi 
^^^  the  charges  to  be  proved ;  and,  as  no  sinister  motive  bts 

been  shown  to  influence  the  witnesses  for  the  Promoter,  I 
am  bound  to  adopt  their  distinct  statement  of  words  whidt 
either  have  been  noted  down  by  them  at  the  moment  tbey 
were  uttered,  or  as  to  which  their  recollection  has  been  coa* 
firmed  by  some  circumstance  impressing  it  upon  thcil 
memory,  in  preference  to  the  more  general  n^pative  evi* 
dence  of  the  partisans  of  Mr.  Hale,  or  to  the  v^tnesifii 
whose  impressions  as  to  the  particular  language  used.beff 
date  only  from  the  period  of  certain  conferences  held  in 
order  to  discuss  the  defence,  and  tp  ascertain  by  connoQ 
consent  what  language  had  actually  been  used  many  montW 
antecedent,  and  to  which  no  such  particular  attention  had 
been  called  at  the  time.  And  Mr.  Hale's  general  manoesof 
preaching  is  so  peculiar,  and  has  so  much  o£  eccenCrid^r 
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about  it,  that  undoubtedly  it  would  not  be  the  same  in  his  Jan.  19; 
case  as  in  that  of  an  ordinary  clergyman,  where  any  devi-  SurderT.  BoUk 
ation  from  the  usual  solemnity  of  manner  which  charac- 
terizes the  pulpit  would  naturally  have  been  observed,  or 
would  have  attracted  such  specific  attention  as  to  have  ena- 
bled the  parties  to  remember  minutely  what  fell  from  the 
reverend  defendant  at  a  future  time.  I  ought  also  to  add 
that  there  really  does  not  appear,  in  the  conduct  of  this 
case,  any  disposition  to  bear  too  hardly  orhostilely  upon  the 
reverend  defendant.  There  is  scarcely  one  of  the  witnesses 
who  speaks  positively,  and  distinctly,  and  boldly  through- 
out to  the  different  charges  on  which  they  are  examined. 
When  I  observe  that,  notwithstanding  the  hostility  and 
acrimony  which  would  be  naturally  expected  to  grow  out  of 
the  contention  so  long  existing  in  this  parish,  there  is  an 
indisposition  to  press  with  too  much  severity  on  the  pastor, 
I  think  I  can  discern  in  that  fact  evidence  that  that  pastor 
baa  conciliated  the  affections  of  his  parishioners.  It  is  quite 
evident  that  they  regarded  him  rather  as  a  misguided  man, 
than'  as  one  who  was  operated  upon  by  any  unkind  or  un- 
feeling motives,  when  he  personally  chastised  or  vituperated 
them  ;  and  there  did  not  result,  therefore,  from  these  squab- 
bles, that  animosity  and  dislike  which  would  probably  have 
otherwise  characterized  their  evidence. 

The  more  prominent  case  I  consider  to  be  that  of  Mrs. 
Barrett,  because  there  not  only  the  manner  but  the  matter 
was  grievously  exceptionable.  Mr.  Hale  is  severely  to  be 
condemned  for  having  blown  up  the  fires  of  that  memo- 
rable controversy  which  pervades  the  length  and  breadth  of 
our  land,  and  which  I  refused  permission  to  him  to  intro- 
duce into  the  records  of  this  Court,  about  Puseyism.  He  is 
greatly  to  be  condemned  for  characterizing  the  decent  prac- 
tice, which  our  Church  has  enjoined,  of  bowing  at  the  name 
of  Jesus,  as  a  Puseyite  or  Roman  Catholic  practice.  I  can- 
not perceive  in  these  proceedings  that  he  alleged  one  fact  or 
act  in  the  parish  which  would  warrant  him  in  saying  that 
he^  perhaps,  was  seduced  into  an  excess  of  zeal  by  the  ter- 
rors of  popery  that  were  menacing.  He  did,  in  his  Allega- 
tion, introduce  a  fact,  which  I  would  not  permit  him  to 

VOL.  VI.  4  L 
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Jak.  19.  prore,  that  a  minister  of  our  Church  had  been  allowed  to 
„  r~"i-  .  visit  one  of  his  schools,  and  he  characterised  that  minister 
as  one  whose  disposition  was  to  propagate  Fusejrism  in  dm 
parish.  I  considered  the  article  irrelevant  altogether,  and 
I  stigmatized  at  the  time  the  use  of  language  unintelligiUe 
to  this  Court,  and  certainly  not  calculated  to  promote  Chris- 
tian feeling  anywhere  else.  Undoubtedly,  it  would  have  been 
competent  to  Mr.  Hale  to  plead  this  matter  of  bowing  in 
the  church,  if,  instead  of  its  being  the  Church  of  England 
practice,  it  had  been  a  popish  practice,  or  any  other  practiee 
which  he  might  consider  had  a  similar  origin  and  tendency. 
But  there  does  not  appear  the  slightest  foundation  for  tke 
fiction  that,  because  Mrs.  Barrett  did  that  whicJi  €or  three 
centuries  her  ancestors  had  done  before  her,  therefore,  Mr. 
Hale  was  to  be  permitted  to  stigmatiae  her  in  the  tone  Ik 
adopted.  The  language  he  addressed  to  her  was  indecent  and 
unfit  in  every  respect.  Even  if  the  practice  had  been  oae 
which  he  was  competent  to  denounce,  he  did  not  denounce tt 
in  fit,  effective,  or  persuasive  language.  The  Imaguagt  ht 
used  was  far  more  calculated  to  make  a  party  obstinately  or 
perversely  continue  in  a  practice  even  if  not  in  itself  kod- 
able,  and  his  congregation,.»all  of  them,  at  least,  who  were 
in  the  habit  of  deferring  to  the  opinion  of  the  Chardi  of 
England, — must  have  felt  that  the  observation  was  unjo^ 
tifiable.  This  was  not  a  casual  instance ;  it  was  repeated  oo 
two,  if  not  three,  Sundays.  The  language  on  the  lait  of 
these  occasions  was  the  worst ;  but  the  matter  was  broagirt 
forward  in  frequent  sermons,  and  was  rendered  persona)  ob 
at  least  two  occasions. 

The  case  second  in  importance  in  my  view  is  that  ef  tie 
Rev.  Richard  Newlove.  In  this  case,  again,  there  was  no 
provocation  ;  Mr.  Newlove  attended  that  chnix^h,  as  every 
one  has  a  right  to  do,  and  Mr.  Hale  ought  to  have  been 
(and  he  says  he  was)  glad  to  have  an  opportunity  of  ex- 
pressing his  own  opinions  and  doctrines  in  the  presence  of 
Mr.  Newlove ;  but  was  it  likely  he  would  gain  mudi  h 
Mr.  Newlove's  opinion  when  he  addressed  him,  at  he.did, 
in  language  which  certainly  no  miniater  of  the  CSuncfaof 
England  should  feel  to  be  deooroiis  towards  another.    The 
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language,  however,  which  Mr.  Hale  addressed  to  Mr.  New-  Jam.  19. 
love  himself  was  not,  in  my  opinion,  so  objectionable  as  his  ^^^JZT'sUk, 
recurrence  to  it  on  the  following  Sunday.  What  had  the 
congregation  on  that  Sunday  to  do  with  the  presence  of  Mr. 
Newlove  on  the  former  Sunday  ?  One  may  attribute  some- 
thing to  the  excitement  of  seeing  a  controversial  opponent 
In  one's  presence ;  but  it  was  a  little  departure  from  Mr. 
Hale's  general  habit  not  to  assail  the  absent,  when,  on  the 
following  Sunday,  he  spoke  of  Mr*  Newlove,  saying  "  he 
had  rapped  him  soundly;"  and  when,  in  terms  certainly 
calculated  to  destroy  the  devout  feelings  of  any  congrega- 
tion, he  spoke  tauntingly  of  a  brother  clergyman  as  "  that 
black-whiskered  gentleman."  One  witness  thought  he  said 
••  jackanapes,"  which  was  probably  a  favourite  word  with 
him ;  but  he  might  have  been  mistaken. 

The  third  case  in  order  is  the  severe  attack  upon  Mr. 
Smith.  Now  it  was  in  the  power  of  Mr.  Hale  to  have 
proved,  in  this  case, — for  he  alleged  it,  and  I  altered  the 
article  with  the  view  of  enabling  him  to  prove  it,  nay  more, 
of  pinning  him  down  to  prove  it,— -that  Mr.  Smith  had  made 
notes  of  a  former  sermon  of  his,  which  were  unfair,  garbled^ 
jiBd  inconsistent  with  the  truth.  I  stated,  that  if  it  should 
appear  in  evidence  that  the  notes  which  were  found  by  Mr. 
Hdle  subsequently  in  Mr.  Smith's  pew  were  such  as  he  had 
described  them,  it  might  furnish  something  like  a  reason- 
'  able  ground  for  denouncing  the  practice  which  Mr.  Smith 
ffUM  following,  of  taking  notes  of  his  sermons.  In  a  tem- 
npevata -manner,  there  would,  perhaps,  be  no  objection,  on  a 
future  occasion,  in  his  referring  to  the  fact,  and  expressing 
f^'Us  deshre  that  any  one,  who  took  notes  of  his  sermons,  if 
r  Aey  did  not  refer  to  him,  would  at  least  be  very  careful  not 
«lo  issue  garbled  or  unfair  representations  of  them.  Mr. 
^'Jiale  has  not  proved,  although  he  had  the  opportunity,  that 
mj  such  notes  were  **  unfair,  or  of  a  mischievous  tend- 
^  '^'•ncy,"— the  language  he  used  in  his  plea.  We,  therefore, 
^  "Jhnte  to  take  it  simply  on  the  broad  ground,  that  a  gentle- 
^  •(jMan  was  seen  taking  notes  of  his  sermon.  There  ought  to 
'^^  ')<lMtye  been  no  provocation  in  that.    True  it  is,  that  Mr.  Hale 

^^  ^iiys,  ^''If  you  will  come  to  me  afVer  church,  I  will  give 
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jAtr.  19.'      you  not^  of  my  ftermon  ;  and  if  jtm  ^ill  tnke  eorrto  nottt 

Bur^^rTHtiiL  ^^  *^'  ^^^  ^'^^^  ^  *  Taluable  inisaionai^  for  thcf'disBenma* 
tion  of  Gospc^l  truth.**     But  it  is  one  thing  to  take  notes  of  a 
sermon  actually   addressed  to  a  congregation,'  and  quite 
anotheir  to  accept  certain  notes  which  Mr.  Hale  might  grre 
him  subsequently  in  his  own  house ;  bedltise  he  might  have 
found  in  these  notes  not  one  tittle  of  diose  observations  for 
which  Mr.  Hale  is  brought  before  me.     If  clergymen  Will 
adopt  the  practice  of  extemporaneous  preaching,  they  do  it 
at  their  own  peril,  subject  to  all  inconyeniences  that  nuj 
redound  to  themselves.    ^It  is  impossible  for  any  man  accus- 
tomed to  public  speaking  not  to  be  aware  that  many  exprei- 
sibns  escape  him,  of  which  he  is  not  conseiofas  nntil  he  sees 
the  painful  evidence  in  black  and  white.     Therefbre,  era 
Mr.  Hale's  disclaimer  of  the  expressions^  iitoputed  t6  bin  il 
not  the  best  evidence  that  he  did  not  use'theni,  and^if  the 
iMguage  which  Mr.  Hale  did  use  in  these  '8efmons,--4]lei6 
extemporaneous  addt^ssl», — ^goed  fbith  to  thejpuMiCy'it  w8l 
be  no  remedy' either  to  the  parties  whom  he  may  have  im* 
^    justly  6r  unfitly  assailed,  or  to  the  doclKne'Wbidi  toviy 
have 'Negligently  or  iheoh'dctly  etpbundM ; — it  will  not  let 
rfght  either  the 'characters  of  th<Me  pRt^etiy  ot  tfaie'positiflak 
he  may  have  taken  id  those  addr^s^  on  subjects  of  dod' 
trine, — that  his  notes  at  home  contain  nothing  obje<?tioMbiei 
When,  therefore,  a  person  addresses  to  a  con'gtiegatibi>e!(- 
tem'poraheous  discourses,  it  is  thcfst  particularly  *unobJee^ 
donable  that  'paYties  should  take  notte  of  thote  ^se^llo■t 
What  tise  may  afterwards  be  made  of  thesie  notes  i«  ailalto 
qxiestion;  but  cer'tafniy  there  was  no  provocatioil' in*  tite 
fact,  that'otid  6f  hib  dongregation  was  habitaally  Ukkg 
notes,  that  couTd  serve  ais  the  least  extenaatSon  of  any  pis- 
sioh  or  violence  "Excited  in  Mr.  Hale  in"  cohsec^uencetiftfast 
"being  observed  by  him.     I  therefore  i^ot  only  see  lio  JtistiO- 
cation,  but!  should  have  said  that  Mr.*  Hale  otight  rather  to 
have  felt  flattered  by  the  fact  that  persons  were  suiBdsndy 
ititi^^sted  in  his  discourses  to  take  notes  of  theMr.    He, 
l^bwever,  upon  observing  this  persob  taking -notes;  asHilt 
hirh  in  a  volley  of  vituperation^— hot  such  as  was  vmeA,  k 
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the  good  old  days  of  Latiiner,  towards  vices  or  follies  even.     Jan.  19. 

in  the  highest  places,  and  not,  perhaps,  sparing  allusion  to  «^      ^  j^ 

the  names  of  the  parties,  but  characterizing  under  the  vices 

of  some  persons  the  vices  of  all.    To  address  an  individual, 

and  to  suggest  to  him  the  influence  that  weighed  upon  his 

mind^ — the  ham  and  port  wine, — as  if  that  very  honourable 

profession,  of  a  surgeon,  was  to  be  treated  with  contempt,-— 

riding  about  with  a  gallipot  in  his  pocket, — to  treat  a  pro* 

fession  as  respectable  as  his  own  in  that  tone  of  contumely, 

—and  a  great  deal  more  in  the  same  strain, — I  consider 

to  be  extremely  derogatory  to  Mr.  Hale's  character  as  a 

clergyman. 

I  shall  pass  by  very  lightly  the  remaining  charges.  I  am 
willing  to  give  Mr.  Hale  the  benefit  of  a  charitable  construe- 
tioii  of  the  language  he  held  on  the  subject  of  the  festivities 
at  Harewood  House.  I  feel  reluctant  to  believe  it  possible 
that  he  really  could  have  said,  as  applicable  to  Mr.  Shep* 
herdj  whom  he  well  knew  personally,  and  must  have  known 
to  be  incapable  of  such  conduct,  <'  that  a  clergyman  rose 
bic^uping  drunk  to  return  thanks."  I  said  at  the  hearing 
I.  was  willing  to  give  him  the  benefit  of  that  assumptioi:^ 
because  the-  principal  witness,  and  the  witness  most  preoisey 
beitause  he  took  notes  at  the  tiroe>  does  introduce  an  alterr 
native,  '' I  presume,"  or.'^I  sqppoae/'  or  '' I  have  heard^'* 
4V#v  I  do  not  believe  that  Mr.  Hale  did  hear  any  such  f^tji^i 
JsMi^'he  might  have,  used  the  expression  when  he  wi|9  de^ 
.iMMiiicing  the  festivities,  and  the  injurious  consequences  to 
HvMch.  such  •  festivities  might  have  led  ;  and  when  he  consi- 
-dbred  that  a  clergyman  did  not  perform  his  proper  functions 
j|ij^ attending  on  those  festivities,,  he  might  have,  used. th^ 
.oxf^ression,  <'I  presume  a  clergyman  got  ijip  to.  returp 
ilhlinks,'*  without  meaning  pefsonally  whajt  he  ^aid  to  apply 
^  j|li;J^,. Shepherd.  1  do  not  say  that  this  wAS^a  matt^ 
^  drhidi  be  might! not  notice;  I  only  regret  the  indiscreet 
^  jtligrng"^.  and-rlanguage  which  savour^  tof  very  bad  taste, 
'  ffitf  could  not  lead  to  any  adificatioo^  But  it  woulci  I^ve 
'  JMn  so.  gross  and  sl\amelefs;a  libel  if  it  \^9^  b^en,  ,the 
finrtrni^nt  of  a  fact,  and  it  would  have  b^en  so  scandalous  ^a 
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Jav.  10.      thing  to  have  repeated  it  as  havnig  lieard  it»  be  hinirif  nol 

Bm4aTBah.  ^^^^"fif  ^^»  ^^^  ^  *™  willing  to  beliave  that  tbe  cAer  ii 
not  a  just  explanation  of  the  matter. 

There  was  another  occasion  on  which  tonse  Itfigoage  Ml 
from  Mr.  Hale  which,  if  it  had  stood  alone,  I  shoald  han 
felt  regret  that  any  notice  had  been  taken  of.  An  m* 
usual  event  occurred ;  the  Yeomanry  attended  chwrch,  and 
Mr.  Hale,  having  the  extraordinary  opportonity  of  addras- 
ing  the  officers  and  Yeomanry,  would  mjike  use  of  it  ts 
give  them  a  wholesome  lecture.  That  seems  to  be  the  sum 
and  substance  of  what  he  said ;  but,  as  usual,  in  saying  it. 
with  the  eccentricity  peculiar  to  his  manner  and  dispositioii, 
he  could  not  help  using  certain  phrases  which  he  had  bettor 
have  left  alone. 

Result.  The  result  of  these  matters  is,  that  Mr.  Hale  has,  I  sb 

sorry  to  say,  habitually  practised  a  mode  of  addressing  lui 
congregation  which  is  unfit,  which  in  some  instances  vai 
inconustent  with  a  knowledge  of  his  duties  as  a  minister  d 
the  Church  of  England^  and  in  all  of  them  deviadng  fnm 
that  manner  of  performing  those  duties  whidi  can  akNie  leD* 
der  them  practically  available  for  the  objects  for  which  Me 
Hale  is  a  servant  of  God.  Tbe  Connsd  for  the  Pnaislsr 
has  brought  under  my  attention,  as  I  beltere,  the  only  stsK* 
lar  ease  which  has  come  before  a  Court,  that  of  Bmrder  v. 
Langley.*  in  that  case,  the  Court  felt  itself  bound  to 
punish  the  irregularity  proved,— -4i  single  instance  of  invgii* 
larity»-<-by  a  suspension  of  eight  months.  There  is,  bsqr> 
ef«r,  one  snaterial  diffisKence  between  theirregalaiitypioiei 
in  that  case  rand  the  matters  befbre  me.  In  all  the  snstsnett 
proved  against  Mr^'Hale,  they  wenfrfwrtions  of 'his  acrtooD 
that  were  objected  to.  In  the  case  of  Mr.  Langley,  the  se^ 
vice,*— 4he  Liturgy,— was  inteitupted  by  a  violent  and  shn* 
sive  discourse,  not  intrbduced  as  part  of  the  sermon,  bat  is 
a  part  of  the  service  in  which  tbe  minister  had  no  cd\  ta 
address  his  congregation  ;  and  in  which  it  was  in  itsdf  in- 
decent, and  against  the  laws  of  ^e  Church,  that  he  sbouM 
address  them  at  all.    This  varies,  in  my  mind,  the  obaraelcr 

•  1  Notes  of  Ca.  548. 
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of  the  offence ;  because,  although  it  it  quite  neoesMry  that  J  aim.  10« 
Mr,  Hale  should  be  taught,  and  that  the  clergy  generally  SwdiarTHti^ 
should  know,  that  there  are  limita  to  the  latitude  which 
tiiey  possess  in  the  pulpit ;  yet  one  would  certainly  ooafer 
a  much  greater  latituder— and  that  latitude  has  been  ob* 
aerved  in  all  times,  with  very  different  degrees  of  lirait,—^ 
where  the  party  is  called  upon  to  exercise  his  judgment  as 
to  what  may  be  the  demand  on  his  conscience  on  the  part  iH 
Ids  congregation  to  chastise  particular  offences,  or  to  set 
vight  particular  conditions  as  to  the  morality  or  doctrinee  of 
the  parish.  He  may  err  in  the  discharge  of  that  duty ;  he 
aaay  wander  very  far  either  from  the  temper  or  the  discre* 
tion  which  becomes  him  in  that  place;  he  may  do  harm  in* 
stead  of  good ;  but  he  may  be  misled  by  the  fervour  of  his 
seal,  and  there  is  some  allowance  to  be  made  for  him.  ■  And 
I  am  bound  not  to  forget  that,  at  the  great  a^  Mr.  Hale  has 
attained,  the  judgment  may  not  be  so  sound,  the  discretion 
not  so  perfect;  and  I  therefore  do  not  think  that  I  awtd)«> 
acdutely  bound  to  regard  that  precedent  as  my  exact  goidtt 
I  oertainly  have  seen  with  regret  that  tbere  has  not  been»  hi 
the  present  case,  that  which  has  existed  iii  othcp  eases,  a 
ttndency  on  the  part  of  the  reverend  geotlemaB.to  oonfbM 
•himself  to  the  views  which  he  mast  know  would  be  enterw 
tained  of  his  case  by  an  Ecclesiastical  Conrtv  If  Mr.  Hale 
Jsnows  anything  of  his  diltiesy  he  must  kno#  that  he  hiis 
.erred;  and  it  would  be  well  if  ha  had^  at  Jtaait  to  that  eoD- 
4aftti  made  an  admission  of  it,  because  there  wOuld^bava 
IseetraQore  motive  for  the  Court  to  treat  him  with  bnienoy, 
<heeaute  more  hope  that  that  kniency  wodld  net  he  abusedr 
n<'>NoWj  dfler  the  sentence  shall  have  heed  passed,  and  so 
4Wfore  and  heavy  an  admonition  has  thus  been*  addressed  tf> 
41  dergyman,  if,  after  Mr.  Hale  shall  resume  his  dtttie%  at 
Ahe  ^expiration  of  the  sentence^  he  does  not  reform'  his  maiv- 
mg^  does  not  conform  to  that  mode  of  performing  the  ser- 
ened 'which  the  Church  c»f  England  has  a  right  to  exact  fren 
SMia^her  ministers,  one  single  well-proved  oase>  of  ;devia^ 
«|gn  friAn  the  limit  of  hie  duties  will  be  siiffideait  to  warrant 
any  Court  to  suspend  him  from  his  functions  for  the  rest  of 
liis  days.    If  he  flatters  himself  that,  because  others  huve 
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Jan.  19.  been  indecorous^  his  own  indecoram  is  a  trivial  ofienoe^  he 
Burdirw'Hab. "  ■•^J  mistaken.  The  indecorum  which  he  would  say  wii 
as  great  as  his  own  must  be  taken  in  relation  to  the  age  ia 
which  the  parties  lived.  What  would  be  indecorum  in  one 
time  would  not  be  indecorum  in  another.  The  same  phnm 
which  might  have  been  necessary,  or  would  give  no  offence, 
at  all  events,  in  the  times  of  Charles  1  or  Charles  2,  snd 
James  1  (as  read  by  the  learned  advocate  for  Mr.  Hale), 
would  be  extremely  offensive  now.  That  learned  advocite 
pressed  me  not  to  deliver  any  judgment  that  should  operate 
on  the  freedom  of  the  pulpit.  I  certainly  do  not  consider 
myself  as  sitting  here  as  an  arbiter  of  taste ;  still  less  do  I 
consider  that  it  would  be  consonant  with  my  functicms  to 
limit  the  freedom  of  censure  which  the  pulpit  enjoys ;  God 
forbid  that  I  should  do  so.  But  if  clergymen  have  tbeir 
rights  and  duties,  so,  on  the  other  hand,  the  laity  have  t 
right  to  be  protected  against  the  tyranny  of  the  uncontrolled 
license  of  the  pulpit,  or  the  disturbance  of  their  devodom 
in  the  Church  of  God|  by  the  unlawful  eccentricities  even 
of  their  pastor.  The  clergy,  too,  have  a  claim  on  this  Coait 
so  to  exercise  its  discretion,  that,  under  its  superintendeooe^ 
their  brethren  may  not  bring  scandal  upon  their  order,  but 
may  exercise  their  ministry  in  obedience  to  the  solemn  en- 
gagements into  which  they  entered  at  their  ordination ;  so 
that,  whilst  they  do  not  omit,  on  the  one  hand,  *<  with  all 
faithful  diligence,  to  banish  and  drive  away  all  erroneotti 
and  strange  doctrines,  contrary  to  God's  word,  and  to  me 
both  public  and  private  monitions  and  exhortations,  as  w^ 
to  the  sick  as  to  the  whole,  within  their  cures  ;**  so,  on  the 
other  hand,  "  that  they  will  maintain  and  set  forward,  as 
much  as  lieth  in  them,  the  exercise  of  quietness,  peaces  and 
love  among  all  Christian  people,  and  especially  among  those 
that  are  or  shall  be  committed  to  their  charge." 
Sentence.  I  have  now  only  to  state  the  sentence  which  I  shall  decree 

for  the  offence  proved  against  the  reverend  defendant,  and  it 
is  some  satisfaction  to  me  to  know  that  I  have  the  highest 
authority  in  this  Province  for  the  view  I  have  taken  of  the 
extent  of  that  sentence.  The  province  of  the  Judge  is  inde- 
pendent of  the  opinion  of  his  Metropolitan ;  but  it  is  a  great 
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rdief  to  my  mind  to  be  enabled  to  state  that  ihe  view  which      Jan.  1ft 
I  have  taken  of  my  duty  vrith  respect  to  this  sentence  meets  mu-jZZ^jl 
with  his  'CODCurrence.     The  sentence  is,  that  the  reverend 
defendant  be  suspended  from  his  ministrations  and  functions 
for  the  period  of  six  months;  that  he  be  condemued  in  the  Saipensionfoff 
coiU  of  the  suit,   and  be  admonished  to  refrain  for  the  "*  ™<>n^»- 
lutare  from  the  practices  which  have  been  alleged  against 
him. 

Proctors  i-^AtkwUh,  for  the  Promovent ;  MiUt,  for  the  Defendant. 


VHtfi  Ootttt  of  jantitiralts . 

January  23.  2nd  Seu. 

The  "Juliet  Erskine.** — Cause,  bi^  Act  on  PeiUion.—  Colli8ion,dar- 
This  was  a  cause  of  damage,  in  which  the  owners  of  the  iSg*^''^"^**^ 
schooner  Rosebud,  of  90  tons,  sued  the  barque  Jvliet  Ers-  eviuble  acci' 
kine,  of  297  tons,  to  recover  the  loss  sustained  by  the^®"'**"*®P**^ 
schooner  in  a  collision  with  the  barque,  off*  the  coast  of  which  should 
Spain,  in  the  night  of  the  3rd  Marcli,  1848.  The  main  have  ported  her 
fiiits  were  not  disputed.  The  barque  was  on  the  larboard  j^^^  i^jj  which 
tack,  with  the  wind  three  points  free ;  the  schooner  was  on  was  proceeding 
the  atarboiaird  tack,  close-hauled ;  the  former  was  bound t>y  ^-j^j  q,  nine 
tfib  rules  of  navigation  to  have  ported  her  helm,  and  it'wi^s  miles  an  hour, 
admitted  on  tie  other  side  that  she  did  so/'but  not  in  time  ^|!^what"u 
to  prevent'  the  collision.  It  was  replied,  on  tbe  part  of  the  "inevitable  ac- 
barquer  that  the  weather  was  so  dark  that  the  schooner  was  ?™j|  consi- 
not  seen  until  within  a  cable's  length,  and  that  the  collision 
was  the  result  of  inevitable  accident. 
The  dourt  was  assisted  by  Trinity  Masters.* 
^Addams  and  Twiss,  Drs.,  for  the  Rosebud,  as  to  the  law 

*  Captain  Probyn  and  Captain  Bax. 
VOL.  VI.  4  M 
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Jam.  2S,      of  the  case,  where  the  plea  of  inevitable  accident  is  set  up, 

JMuJ^ikim.  ^^^  '^^  ''VirgiW*^  and  the  "  Mdlonc'^f 

Bayjord  and  jR«  Phillimoref  Drs,,  for  the  barque. 

BoMMiiio  UP.  Dr.  Lushinqton  {addressing  the  Trinity  MasUrs)^^ 
Gentlemen  :  It  is  admitted  that  it  was  the  duty  of  the  JwSd 
Erskine  to  have  ported  her  helm ;  it  is  also  admitted  thit 
she  did  so,  but  that  it  was  too  late  to  prevent  the  coUisioO' 
The  question  really  is  this  :  whether  the  delay  in  porting  the 
helm  is  justified  or  not  by  the  circumstances  of  the  case. 

On  behalf  of  the  Juiiel  Erskine,  it  is  said  that  she  kept  t 
good  look-out,  and  that  she  ported  her  helm  as  soon  as  the 
darkness  of  the  night  would  permit  her  to  discover  the 
other  vessel.  The  question  then  assumes  this  aspect :  they 
'  say  that  this  collision  resulted  from  inevitable  accident  In- 
evitable accident  has  been  pleaded  on  many  former  occa- 
sions, and  the  definition  I  have  given  of  it^  and  to  whidi  I 
MThat  ii  in-  must  adhere,  is  this :  where  a  collision  takes  place  when 

dent.  every  prudent  measure,  consistent  with  ordinary  seaman- 

ship, has  been  adopted  and  carried  into  effect  by  the  vessd 
proceeded  against.  Inevitable  accident  is  not  this :  where 
a  man  proceeds  carelessly  on  his  voyage,  and  afterwards 
circumstances  arise,  and  it  is  too  late  for  him  to  do  what  is 
fit  and  proper  to  be  done.  If  he  can  show  to  your  satisfac- 
tion that  he  did  everything  which  an  experienced  mariner 
could  do,  adopting  ordinary  caution,  but  a  collision  never- 
theless took  place,  of  course  he  will  be  exonerated  from  all 
blame.  It  is  said  this  is  a  case  of  inevitable  accident  arising 
from  the  darkness  of  the  night.  Let  us  consider  how  that 
stands.  The  night  was  either  very  dark,  or  it  was  not ;  if 
the  night  was  not  dark,  I  see  no  reason  why  the  Juliet  En- 
kine  should  not  have  seen  the  Rosebud  in  due  time  to  have 
ported  her  helm,  and  thus  have  avoided  the  collision.  But, 
assuming  the  night  to  have  been  as  dark  as  stated,  the  ques- 
tion then  is  this :  Was  the  Juliet  Erskine  justified  in  proceed- 
ing under  the  quantity  of  sail  she  carried  fit  that  time,  and 
at  the  rate  at  which  she  was  sailing  ? 

*  2  Notes  of  Ca.  500.  f  5  Notes  of  Ca.  isa 


184a]  ADMIRALTY  COURT.  eS5 

With  regard  to  the  cases  cited  in  Argument,  what  I  have      Jak.  23. 
always  said  is  this :  I  am  not  competent  to  say  what  is  a  j^jut  Erkkm$. 
proper  quantity  of  sail  and  what  is  not ;  but  I  am  compe- 
tent to  form  this  opinion ;  that  if,  on  a  dark  night,  the. vessel 
is  proceeding  at  such  a  rate  that  those  on  her  deck  have  not 
sufficient  command  over  her,  so  as  to  avoid  all  reasonable 
chance  of  accident,  then  that  is  too  expeditious  a  rate  to  Rate  of  sailing, 
sail  at,  because  it  is  the  duty  of  those  who  navigate  the 
commercial  marine  of  the  country  to  take  care  that  they  do 
not,  for  the  sake  of  expedition,  injure  the  property  of  other 
people.   That  was  the  case  of  the  "  Iron  Duke,"*  which  was 
a  most  important  case. 

Now  you  will  inform  me  whether  or  not — assuming  the  Qaestion. 
night  was  as  dark  as  is  stated — the  rate  the  Juliet  Erskine 
was  going  at  was  improper.  Observe,  it  is  alleged  to  have 
been  nine  miles  an  hour ;  the  other  side  say  eight.  Look- 
ing at  the  place  where  the  collision  occurred,  do  you  think 
that  the  Juliet  Erskine  was  sailing  at  such  a  rate  as  to  neces- 
sarily place  that  vessel  not  sufficiently  under  command,  so 
as  to  avoid  all  reasonable  chance  of  accident? 

Captain  Probtn. — We  quite  agree  with  you,  that  the  Owmow. 
collision  occurred  in  consequence  of  the  Juliet  Erskine  not 
having  ported  her  helm  in  sufficient  time  to  clear  the 
schooner ;  and  if  the  night  was  so  dark  that  a  vessel  could 
not  be  seen  until  you  were  nearly  on  board  of  her,  the  mas- 
ter of  the  Juliet  Erskine  ought  to  have  shortened  sail,  and 
to  have  proceeded  with  more  caution,  more  especially  in  a 
locality  where  he  was  likely  to  fall  in  with  so  many 
vessels. 

PsB  Curiam. — I  pronounce  for  the  damage.  JoDaMiwr. 

Procton :  —  F.  Clarkson,  for  the  schooner;    Bathwrst,  for   the 
barque. 

*  4  Notes  of  Cm.  9i,  585. 
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ind  Sess.  JaNUART  30. 

Nullity  of  roar-       MiLBS  V.  ChiLTON,  FAL8BLT  CAZ#LINO  HBBaBI.F  M1LI& 

"r^biffa  '*'*?°  — ii^gflrfibfi.— This  was  a  cause  of  nnllity  of  marriage  by 
the  roan  against  reason  of  bigamy,  promoted  by  Mr.  Gieorge  Frederick  Wil- 
^e  woinan^  ]j^^j^  Milest  otherwise  George  Miles»  against  liavinia  Jane 
legation  by  the  Mason  Chilton.  The  Libel  pleaded  that  a  lawful  marri^ 
latter,  pleading  ^qq|j  place  between  the  party  proceeded  against  and  Mr. 
tion  atidcogni-  Harrison  Chilton,  on  the  2nd  December,  1844,  and  that,  00 
zanceof the/or-  the  5th  April,  1847,  Mr.  Chilton  then  being  aliYC,  she  in- 
on  the  part  of  ^^'x^^^cd  with  Mr.  Miles.     A  Responsive  Allegation  was 

the    former,—  brought  in,  which  pleaded  as  follows : — 
reiecteo."^  x  ne 

misconduct  of  1.  That,  in  January,  1845,  the  party,  at  such  time  a  minor, 
ceedi^g'm  s^ui^  *°^  resident  at  Liverpool  with  her  then  husband,  Mr.  Chfltan, 
cases  is  no  bar  was  induced  by  Mr.  Miles,  then  an  officer  in  tlie  7th  Hot- 
to  a  sentence  g^-g^  to  leave  her  husband,  and  that  she  eontinaed  tm  live  with 
The°"wlfe  'de  ^°^  ^^^'  Miles),  at  various  places,  from  such  time  up  to  thsiz 
/acfo  is  entitled  separation  in  July,  1847.  2.  That,  about  the  n^dle  of  1845  or 
to  alimony  pm-  beginning  of  1846,  Mr.  Miles  proposed  to  her  that  sha  should  be 
of  marriage  be-  ^S^^y  divorced  from  Mr.  ChUton,  and  thatj  when  so  divorco], 
ing  alleged  and  she  should  marry  him ;  that  she,  being  wholly  ignorant  of  the  law, 
in  issue.  having  consented  thereto,  he  promised  that  all  the  necessary  legal 

steps  should  be  taken  to  obtain  such  divorce  as  would  enable  her 
lawfully  to  intermarry  with  himself;  that,  at  such  time,  Mr.  Chiltoo 
was,  from  want  of  means,  wholly  unable  to  carry  on  effectually 
any  legal  proceedings  for  obtaining  such  divorce,  and  Mr.  Miles, 
who  well  knew  such  £act,  voluntarily  undertook  to  advance  lU 
necessary  funds  for  such  purpose,  on  condition  that  Mr..ChiltoD 
should  duly  proceed  therein,  to  which  he  consented ;  that  soch 
arrangement  was  carried  on  by  the  agency  of  Mr.  T.  Y.,  an  inti- 
mate friend  of  Mr.  ChUton,  also  well  known  to  Mr.  Miles,  and 
who  acted  therein  as  the  agent  of  and  with  the  consent  and  by  the 
express  authority  of  Mr.  Miles  and  Mr.  Chilton.  3.  That,  in  pur- 
suance of  such  arrangement,  Mr.  Miles,  at  some  time  previous  to 
the  5th  February,  1846,  paid  to  T.  Y.  divers  sums  of  money  on 
account  of  the  necessary  legal  proceedings  on  behalf  of  Mr.  Chilton 
for  his  obtaining  a  divorce.  4.  That,  in  pursuance  of  the  aforesaid 
arrangement,  in  January  or  February,  1846,  a  proctor  was,  with 
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the  knowledge  of  Mr.  Miles,  instructed  and  employed  either  by  Jan.  90. 
T.  Y.,  or  by  some  other  person  acting  as  the  agent  of  Mr.  Miles  ^T^tt^ 
therein,  on  behalf  of  Mr.  Chilton,  to  procure  a  divorce  between  ^™"^-^^''*""' 
Mr.  Chilton  and  his  wife  in  this  Court,  on  the  ground  of  her  adul- 
tery with  Mr.  Miles ;  that,  accordingly,  such  proctor,  on  the  5th 
February,  1846,  extracted  a  Citation  against  Mrs.  Chilton  in  a  suit 
of  divorce  on  that  ground.  5.  That,  shortly  after  the  issue  of 
the  Citation,  T.  Y.  having,  with  the  knowledge  of  Mr.  Miles,  made 
all  the  necessary  arrangements  in  respect  to  the  personal  service 
thereof  upon  Mrs.  Chilton,  who  was  at  such  time  residing  with 
Mr.  Miles  at  Hammersmith,  drove  the  person  who  effected  the 
service  of  the  Citation  down  to  the  house  in  his  cabriolet,  and  the 
service  was  effected  in  hb  (T.  Y.'s)  presence ;  that  Mr.  Miles  was 
then  in  the  house,  in  an  adjoining  room  to  that  in  which  the  ser^ 
vice  was  effected,  and  was  cognizant  of  the  same,  and  immediately 
after  the  service  he  entered  the  room  and  took  a  copy  of  the  Cita- 
tion out  of  Mrs.  Chilton's  hand,  telling  her  it  was  not  fit  for  her  to 
read.  6.  That  the  Citation  was  returned  on  the  11th  February, 
1846,  and  on  the  21st  April,  1846,  the  proctor  of  Mr.  Chiltoa 
brought  in  a  libel  on  his  behalf  pleading  the  adultery  of  his  wife 
with  Mr.  Miles,  and  also  pleading  that  he  (Mr.  Chilton)  had  pre- 
Tiofusly  commenced  and  afterwards  abandoned  proceedings  against 
his  wife  in  the  Ecclesiastical  Court  for  want  of  means,  but  that  he 
had  since  been  furnished  with  means  by  his  relations  and  friends  ; 
although,  in  fact»  he  had  not  been  furnished  with  any  means  for 
the  prosecution  of  such  suit  by  any  other  person  than  by  Mr. 
&filet,  as  before  pleaded.  7*  Pleads  the  original  Libel  in  the  said 
cause,  entitled,  "  Chilton  v.  Chilton."  8.  That  such  Libel  was 
admitted  on  the  29th  April,  1 846,  but  no  witnesses  were  examined 
thereon,  and  the  cause  was  dismissed  on  the  27th  November,  1846, 
on  the  ground  that  no  further  steps  had  been  taken  therein  on  the 
part  of  Mr.  Chilton;  that  it  was  well  known  to  T.  Y.,  and  also  to 
Mr.  Miiesy  that  such  suit  was  not  duly  prosecuted ;  and  that  no 
sentence  was  ever  given  therein,  and  that  no  other  steps  whatever 
were  taken  to  commence  any  other  suit  or  action,  or  to  obtain  any 
such  divoBce.  9*  That,  shortly  after  the  dismissal  of  the  suit,  Mr. 
Miles  renewed  his  solicitations  and  overtures  for  marriage  to  Mrs. 
Chilton,  on  the  ground  that  she  was  at  such  time  lawfully  divorced 
and  free  from  all  matrimonial  alliance  with  Mr.  Chilton,  and  at 
liberty  to  contract  a  new  and  lawful  marriage ;  and  further  to  con- 
vince her  thereof,  and  induce  her  to  agree  thereto,  he  agreed  to 
pay  her  an  annuity  of  £200  for  her  life,  and  to  effect  a  Pohcy  of 
Insurance  for  £5,000  on  his  own  life  for  her  own  ultimate  benefit. 
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Jak.  dO.      by  way  of  marriage  settlemeot,  and  that,  in  purananee  of  ludi 
MiuT'aii/itm^  agreement,  a  Policy  of  Insurance  for  £5,000  was  effected  by  him 
in  January  or  February,  1847;  that  Mr.  Milee,  about  the  same 
time,  wrote  and  addressed  to  her  a  letter,  in  which  he  stated  that 
the  Policy  was  intended  solely  for  her  separate  advantage;  thst 
this  letter  was  sealed  up  and  deposited  with  the  Policy  in  thi 
hands  of  E.  F.,  a  witness  examined  on  the  Libel  in  this  cause; 
that  the  said  letter  and  Policy,  if  not  lost  or  destroyed,  are  still  in 
the  possession  of  E.  F.,  who  refuses  to  deliver  the  same  to  her,  ind 
in  so  refusing  he  is  acting  by  the  directions,  or  requests,  or  at  dK 
suggestion,  of  Mr.  Miles,  who  has  never  paid,  or  has  ceased  or 
omitted  to  pay,  the  premiums  upon  the  Policy,  which  had  become 
void  by  reason  thereof.    10.  That  Mrs.  Chilton,  fully  belienof 
that  she  was  then  legally  and  effectually  divorced  firom  Mr.  Chfltoo, 
and  able  to  contract  another  legal  marriage,  at  the  renewed  and 
urgent  entreaty  of  Mr.  Miles,  consented  to  be  married  to  him; 
that  he,  accordingly,  in  January,  1847,  made  inquiries  and  arrange- 
ments for  that  purpose,  but  having  ascertained  that  he  could  not 
obtain  a  license  without  making  an  affidavit,  he  determined  upoa 
their  proceeding  to  Jersey,  with  the  view  to  their  marriage  there. 
11.  That,  in  pursuance  of  such  arrangement,  about  the  end  of 
March,  1847,  the  parties  sailed  together  in  Mr.  Miles's  yacht  from 
Cork  to  Jersey,  where  they  arrived  on  the  2nd  April,  1847,  and, 
immediately  on  their  arrival  at  Jersey,  Mr.  Miles  alone  went  to 
and  had  an  interview  with  the  Dean  of  Jersey,  for  the  purpose  of 
procuring  the  celebration  of  the  intended  marriage,  or  a  lioenie 
for  the  purpose;  that  no  affidavit  in  writing  is  required  by  the 
Dean  of  Jersey  prior  to  the  granting  a  license  for  marriage,  and 
that  a  license  is  granted  at  Jersey  on  application  by  one  of  the 
parties,  provided  the  Dean  is  satisfied  from  the  answers  of  die 
applicant  that  no  legal  objection  exists;   that  on  the  occasion, 
Mr.  Miles,  wholly  without  her  knowledge  or  consent,  made  diTcn 
false  statements  or  declarations  to  the  Dean  of  Jersey,  in  order 
to  procure  the  license ;  inter  alia,  that  she  (Mrs.  Chilton)  wsa  a 
spinster,  and  that  her  names  were  Lavinia  Jane  Mason  Chilton, 
and  that  she  was  the  daughter  of  one  Isaac  Chilton,  gentleman, 
and  was  bom  at  Gould,  in  Yorkshire ;  that  the  Dean  of  Jener, 
being  satisfied,  and  ignorant  of  the  real  facts,  granted  a  ficenee 
for  the  solemnization  of  the  marriage  between  the  parties.    13. 
That,  after  Mr.  MUes  had  procured  the  license,  he  informed  her 
that  he  had  seen  the  Dean  of  Jersey,  and  made  the  necessary 
arrangements  for  the  lawful  solemnisation  of  the  marriage  on 
the  5  th  April,  and  that  such  marriage  would  be  perfSeclly  vabd, 
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and  she  folly  believed  such  representation ;  that,  jost  before  the      Jaw.  ao. 
celebration  of  the  marriage,  he  stated  to  her  that  she  must  be         — ~ 
described,  or  must  describe  herself  if  she  was  asked,  or  sign  her  '»***^'^*'*'*''' 
name,  as  being  a  spinster,  or  as  being  single ;  and  that,  accord- 
ingly,  on  the  5th  April,  1847*  they  were  married  by  the  Dean  of 
Jersey,  in  virtue  of  the  license  aforesaid.     13.  That,  from  and 
after  the  solemnization  of  the  said  marriage,  he  introduced  her  as 
his  lawful  wife,  and  constantly  addressed  and  wrote  to  and  spoke 
of  and  owned  and  acknowledged  her  as  such  to  his  relations, 
friends,  and  acquaintance,  and  that  they  lived  together  in  great 
harmony  as  lawful  husband  and  wife  until  July,  1847,  when  un- 
happy differences  having  arisen  between  them,  they  ceased  to  live 
and  cohabit  together;  and  that,  since  February,  1848,  Mr.  Miles 
has  ceased  to  pay  her  any  part  of  the  before-mentioned  annuity  of 
£200,  and  left  her  wholly  unprovided  for. 

The  admission  of  this  Allegation  was  opposed,  as  well  at 
the  reception  of  an  Allegation  of  Faculties,  asserted  in  order 
to  found  a  prayer  for  an  allotment  of  alimony  pendente  lite. 

Addame,  Dr.,  for  Mr.  Miles.— -With  respect  to  the  Allega«  AaaaicBirT. 
tion  of  Faculties,  I  admit  that,  in  ordinary  cases,  where 
there  is  a  fact  of  marriage,  the  rule  is,  that  costs  and  ali- 
mony must  be  allowed ;  but  here  the  woman,  on  her  own 
confession,  has  been  guilty  of  bigamy.  In  the  case  of  Bird 
al.  BM  v.  Birdy*  the  question  at  issue  was  whether  the  for- 
mer husband  of  the  woman  was  alive  or  dead  at  the  time  of 
the  second  marriage ;  but  here  it  is  not  denied  that  Mr. 
Chilton  was  alive  at  the  time  of  the  dejacto  marriage  with 
Mr*  Miles.  The  Responsive  Allegation  sets  up  misconduct 
on  the  part  of  Mr.  Miles,  in  order  to  disentitle  him  to  a 
sentence  whatever  be  the  proof.  But  if  the  fact  of  bigamy 
be  established,  no  matter  what  the  conduct  of  the  plaintiff 
may  have  been,  he  is  entitled  to  a  sentence,  and  there  have 
been  numerous  cases  of  persons  taking  advantage  of  their 
own  wrong,  and  yet  obtaining  a  sentence  of  nullity.  Orme 
V.  HoUaway.f 

R,  PhiUimore^  Dr.,  on  the  same  side. — The  reason  why 
alimibny  is  allowed  to  a  wife  isy  that  she  has  no  property  of 
her  own,  and,  where  a  dejacto  marriage  is  in  issue,  until  its 

«  1  Lee's  Rep.,  209, 418, 531, 621.  f  5  Notes  of  Ca.  267. 
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Jam.  ao.      validity  is  disproved^  the  Coart  will  aaeiinie  it  to  be  a  good 

MilJ~~ciulum.  ™^^^£>^ '  ^"^  ^^  ^®  ^^^®  admits,  in  substance,  as  in  tfaii 
case,  the  second  marriage  to  be  invalid^  there  is  no  ground 
for  allowing  alimony,  and  it  would  be  a  novelty  in  principle 
to  receive  the  Allegation  of  Faculties.  Smyth  v.  SwoflL* 
Then  the  other  Allegation  is  in  no  way  responsive.  It  amomits 
merely  to  this:  <*  You  are  equally  criminal,  and  your  advice 
and  entreaty  induced  me  to  commit  the  offence.**  Mr.  Mils, 
if  this  Allegation  were  admitted,  would  explain  the  matter 
in  a  counterplea ;  but  suppose  the  av^rmeDts  were  all  tne, 
they  set  up  no  defence.  The  Court  could  not  refuse  to  ii- 
terfere  on  behalf  of  Mr.  Miles,  sitting  to  adjudicate  in  me- 
ters affecting  the  interests  of  the  public.  Hamke  v.  Corri\ 
Legge  V.  DutnbleUm.X 

Sir  J.  Dodmmt  Q.  A.,  for  the  wife.  —The  general  role  it 
not  denied,  that  the  wife  is  entitled  to  costs  and  alimooj  is 
suits  of  nullity  of  marriage.  This  rule,  founded  npoa  tk 
ancient  law,  was  expressly  laid  down  by  Sir  George  Lee,  in 
BUrd  V.  Bird,  and  was  followed  by  Lord  Stowell,  in  Wim 
V.  Wilson,^  who  recognised  it  as  a  general  rule  of  then 
Courts,  that,  '■  in  suits  instituted  either  by  the  husband  or 
the  wife,  the  wife  is  a  privil^^  suitor,  as  to  costs  and  sfi- 
mony,  on  the  principle,  that  the  whole  property  is  suppoMd 
by  law  to  be  in  the  husband."  It  is  said  that  the  wife  tv- 
tually  admits  the  fact  of  the  first  marriage  ;  but  this  »  Dst 
correct ;  there  is  no  such  admission.  With  regard  to  tbe 
Responsive  Allegation,  it  is  admissible  because  it  pleidi 
facts  which  preclude  Mr.  Miles  from  bringing  forward  fail 
case  and  obtaining  relief.  He  is  barred  by  his  own  ndscos- 
duct,  and  cannot  be  permitted  to  take  advantage  of  his  ova 
wrong.  In  Hawke  v.  Corri,  a  suit  of  Jactitation  ot  mtt^ 
riage,  the  Court  upon  that  ground  refused  to  grant  tk 
husband's  prayer ;  and  in  NarUm  v.  ^etofi,||  which  wait 
suit  of  nullity  by  reason  of  iropotency,  the  husband  alleging 
his  own  impotency  at  the  time  of  the  marriage,  the  Court 
refused  to  entertain  the  suit,  the  husband  having  beat 
guilty  of  a  fraud  upon  his  wife. 

*  2  Add.  254.  f  2  Hagg.  C.R,  2Bfk 

I  9  Jiir.  lU.  §  2  Htgg.  C.  R.  S(Mw  ||  3  PhHL  147. 
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Harding,  Dr.,  on  the  same  side. — The  principle  in  every  Jan.  SO. 
contract  is,  that  a  man  shall  not  take  advantage  of  his  own  j|/£ig.""^A-, 
wrong ;  and  marriage  is  a  civil  contract  as  Avell  as  a  reli- 
gious vow.  Blackstone,  Comm,*  Stephen^  Comm.f  Turner 
V.  Meyers  I  It  is  upon  this  principle  that  connivance  and 
condonation  are  dealt  with  :  volenti  nonjit  injuria.  In  other 
Courts,  where  an  illegal  contract  is  entered  into  by  two 
parties,  one  will  not  be  allowed  to  proceed  against  the  other. 
Pickard  v.  Sears.§ 

Addams,  on  the  ca$es. — In  Norton  v.  Seton,  the  Libel  was 
rejected  on  the  ground  that  the  husband  must  have  known 
his  condition  at  the  time  of  the  marriage,  and  upon  the  im- 
possibility of  proof  after  the  lapse  of  seven  years ;  but  par- 
ties continually  come  before  these  Courts,  avow  their  own 
fraud,  and  obtain  a  separation.  In  Hawke  v.  Corriy  the  de- 
fence was  that,  although  there  was  no  legal  and  effectual 
marriage,  the  pretension  of  the  party  had  been  fully  autho- 
rized by  Lord  Hawke,  and  this  was  admitted,  for  the  first 
and  last  time,  in  that  particular  form  of  suit,  of  Jactitation 
of  marriage. 

Dr.  Lushington. — Two  questions  are  raised,  and  if  I  Judgmbht. 
entertained  any  doubt  as  to  the  decision  of  either,  it  would 
be  my  duty  to  take  further  time  to  deliberate  on  the  judg- 
ment which  I  ought  to  give.  But,  as  I  do  not  think  there 
is  the  smallest  probability  of  my  opinion  being  changed  by 
any  further  consideration  of  this  case,  I  think  the  delay 
which  would  arise  from  postponing  the  delivery  of  that 
opinion  would  not  be  compensated  by  any  pains  I  could 
bestow  in  drawing  up  a  more  formal  judgment  than  I  can 
now  deliver,  while  the  subject  is  fresh  in  my  mind* 

In  this  cause,  Mr.  Miles  is  the  plaintiff*  in  a  suit  of  nullity 
of  marriage  brought  against  a  person  denominated  in  the 
proceedings  '*  Chilton,  falsely  calling  herself  Miles,"  and  the 
facts  contained  in  the  Libel  are,  as  they  ought  to  be,  exceed- 
ingly simple, — alleging  that  the  marriage  took  place  between 
the  person  proceeded  against  and  Mr.  Harrison  Chilton  in 

•  B.  l,c.  15.  t  B.  d,c.2. 

t  1  Hagg.  C.  R:  417.  §  6  Ad.  &£.  469. 
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Jaw.  80.       Decemberi  1844 ;  that  another  marriage  took  plaoe  between 

Mile  "ciutom.  ^^''  Milef  and  this  same  party  on  the  5th  of  April,  1847, 
and  that  Mr.  Chilton  was  alive  at  the  time  when  this  second 
marriage  took  place;  and,  therefore,  alleging  the  secood 
marriage  to  be  null  and  void,  by  reason  that  the  wife  woqU 
otherwise  have  two  husbands  alive  at  one  and  the  sbbk 
period. 

Questions.  The  two  questions  which  arise  are  these: — first,  whether 

the  Court  ought  to  receive  an  Allegation  of  Faculties,  the 
result  of  which  is  a  prayer  made  on  behalf  of  the  wife,  or 
the  person  asserting  herself  to  be  the  wife,  that  she  is  enti- 
tled to  alimony.  The  other  question  is,  as  to  the  admi«- 
bility  of  the  Responsive  Allegation ;  whether  it  ought  to  be 
received  as  relevant  in  the  principal  cause. 
Aliegttiooof     With  respect  to  receiving  the  Allegation  of  Facultiei,  I 

Facultiefl:  apprehend,  without  reference  to  the  Allegation  in  the  prin- 
cipal cause,  that  there  neither  is  nor  could  be  the  slighteit 
degree  of  doubt,  because  the  party  proceeding,  in  his  Libd, 
must  of  necessity,  in  order  to  found  his  prayer,  admit  snd 
declare  the  second  marriage ;  therefore,  the  fact  of  thit 
marriage  appears  before  the  Court  admitted  on  the  part  of 
the  individual  who  himself  is  seeking  a  remedy  in  this  Court. 
It  is  a  very  different  case  from  that  of  Smyth  v.  Smr^h, 
because,  where  a  wife  is  proceeding  to  obtain  a  separation 
by  reason  of  adultery  and  cruelty,  she  of  course  alleges  the 
marriage ;  but  that  is  an  allegation  in  her  own  favour.  On 
that  occasion,  the  marriage  not  having  been  admitted  on  the 
part  of  the  husband,  if  the  Court  had  allotted  alimony,  it 
would  have  done  it  on  the  allegation  of  the  person  inte^ 
ested ;  but  here  the  averment  is  made  by  the  party  who  n 
interested  directly  the  other  way,  and  every  one  is  bound 
by  his  own  admission  of  a  fact  operating  against  him.  Tbe« 
cases  are  not  parallel,  and  I  think  no  serious  doubt  can  exist, 
looking  at  the  practice  which  has  prevailed  from  the  deci- 
sion of  Sir  George  Lee,  in  Bird  alias  Bell  v.  Bird^  that  tn 

admissible.        Allegation  of  Faculties  ought  to  be  received  and  duly  con- 
sidered. 

But  it  is  said,  upon  the  present  occasion,  that  the  contents 
of  the  other  Allegation,  which  I  am  now  about  to  consider, 
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are  a  bar  to  the  admission  of  this  Allegation  of  Faculties*       Jan.  30. 
That  leads  me,  of  course,  to  the  consideration  of  the  whole  ^^^fv  ChilUm. 
Allegation,  for  the  purpose  of  deciding,  first,  whether  it  is 
admissible  at  all ;  and  secondly,  whether  admissible  or  in- 
admissible, what  effect  it  will  produce  upon  the  reception  of 
the  Allegation  of  Faculties  ? 

I  will  state,  not  in  detail,  but  briefly,  what  I  appre-  Responsive 
hend  will  be  deemed  by  the  learned  Counsel  who  have  Allegauon. 
signed  this  Allegation  to  be  a  fair  representation  of  the  real 
contents.  It  is  an  averment  that  Mr.  Miles,  the  party  pro- 
ceeding in  the  cause,  carried  off  this  lady  from  her  first  hus- 
band ;  that  he  knew  that  the  first  husband  continued  to  be 
alive  during  the  whole  of  these  proceedings;  that  he  de- 
ceived and  cajoled  her,  by  representing  that  a  suit  had 
been  instituted  to  procure  a  divorce,  that  proceedings  had 
been  had  in  Parliament  for  the  purpose  of  annulling  the 
marriage,  and  that  she  might  be  lawfully  married  to  him  ; 
then  that  these  proceedings  were  discontinued,  and  so  forth  ; 
that  he  took  her  to  the  Isle  of  Jersey,  and,  knowing  her 
first  husband  was  alive,  he  induced  her,  by  false  representa- 
tions of  the  legality  of  the  second  marriage,  to  contract  such 
marriage. 

Now,  take  all  these  facts  to  be  true,  and  let  me  consider 
whether  or  not  they  are  admissible  in  a  suit  of  this  descrip- 
tion :  the  result  of  all  these  facts  being  what  is  stated  by 
Counsel,  if  all  these  facts  are  true,  undoubtedly  Mr.  Miles 
would  be  assenting  to  the  commission  of  felony.  So  he 
would  be  if,  knowing  none  of  the  facts  to  be  true,  he  knew 
that  the  first  husband  was  alive  at  the  time.  Mr.  Miles  was 
a  party,  and  that  he  himself  knew  the  first  husband  to  be 
alive  I  cannot  entertain  any  doubt  whatever.  I  take  it, 
therefore,  that  is  the  state  of  circumstances  in  this  case. 

Then  it  is  alleged  he  is  barred  fVom  the  prosecution  of  Averments  in 
this  suit  personali  exceptione^  and  the  argument  of  Counsel  ^*^' 
isy  that  marriage  is  a  contract,  and  a  person  who  himself, 
at  the  time  he  entered  into  the  contract,  was  cognizant  of  its  Contract 
illegality,  is  always  barred  from  any  proceedings  in  relation 
to  that  contract    Authorities  have  been  produced,  and  I 
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Jan.  30.      entirely  and  altogether  accede  to  the  principle,  showing 

MiktTchUiom  ^^**>  ^^  ®^^  ^^  proceedings  to  which  thej  have  reference, 
the  doctrine  has  been  held,  that  no  man  can,  at  commoo 
law  or  in  equity,  ask  for  law  or  equity  where  be  bti 
entered  into  a  contract  knowing  it  was  illegal  at  the  time. 
But  the  question  is,  whether  these  authorities  apply  to  the 
contract  of  marriage  ?  It  is  true,  the  marriage  ceremooj 
must  be  considered  a  civil  contract,  though  it  is  somethio; 
more ;  for  it  is  not  only  a  civil  contract,  but  a  contract,  if 
celebrated  at  Church,  with  the  addition  of  religious  rites. 

Now  I  naturally  ask,  before  I  allow  the  introduction  of 
such  a  principle  as  this,  whether  the  records  of  this  Cooit 
furnish  any  precedent  whatsoever  for  the  admission  of 
an  Allegation  of  this  kind,  barring  a  husband  from  tiie 
prosecution  of  a  suit  for  the  purpose  of  having  a  senteoce 
pronounced  that  such  a  marriage  wasy  what  it  most  a 
reality  have  been,  null  and  void  ?  There  certainly  hsn 
been  a  very  great  many  suits  in  my  own  time,  as  well  as  b^ 
fore  me,  in  which  parties  have  come  before  the  Court,  and 
called  upon  it  to  pronounce  a  decree  of  nullity  of  anla^ 
riage  which  had  subsisted  many  years,  and  they  were  con- 
scious of  the  nullity  of  that  marr'age ;  where  aflSdavits  btfe 
been  made  that  the  parties  were  of  age»  when  they  kncv 
that  such  affidavits  were  untrue.  There  was  the  case  of  Jtk^ 
ston  V.  Parker y*  in  which  a  marriage  was  set  aside  aftff 
the  birth  of  no  less  than  seven  children  and  a  cohabitatifln 
of  about  twenty  years.  I  never  recollect  that  in  any  of  these 
cases  it  was  ever  suggested,  as  a  sufficient  defence,  that  either 
the  husband  or  the  wife  was,  in  consequence  of  their  om 
misconduct,  barred  from  such  proceedings ;  I  never  recol- 
lect, I  say,  any  such  suggestion.  I  have  known  cases  where 
the  Court  has  expressed  itself  with  some  indignation  at  socb 
a  suit  having  been  brought,  on  the  ground  that  the  hss* 
band,  though  entitled  to  a  sentence,  had  violated  every  obli- 
gation of  a  moral  character. 

So  much  with  respect  to  suita  in  order  to  a  sentence 
of  nullity  under  the  Act  of  Parliament.     With  regard  tt 

*  8  PhiU.  39. 
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suits  precisely  the  same  as  the  present,  namely,  for  the  Jan.  30. 
purpose  of  having  a  sentence  of  nullity  of  marriage,  where  ..j,  ni^ftML 
the  wife  or  the  husband  had  a  husband  or  a  wife  alive  at  the 
time  of  the  second  marriage  ;  there  have  been  several  cases 
of  this  kind — not  a  small  number  in  the  last  thirty  or  forty 
years — and  I  never  recollect  an  objection  of  this  kind* raised. 
The  only  case  which  has  been  brought  under  my  considera- 
tion, in  which  the  Co.urt  refused  to  pronounce  a  decree  of 
nuUity,  is  that  of  Norton  v.  Seton;  and  certainly,  if  that 
case  had  any  application  to  the  present,  it  would  be  a  very 
high  authority,  and  one  to  which  the  Court  would  be  bound 
to  pay  the  greatest  attention.  The  case  of  Norton  v.  Selon  Case  of  Nor^ 
was  not  a  case  in  which  the  marriage  was  null  and  void,  by  '^  ^'  ^"^^ 
Act  of  Parliament  or  common  law,  in  consequence  of  there 
being  another  husband  or  wife  alive ;  but  a  Mr.  George 
Norton  alleged  that  he,  at  the  period  of  his  marriage,  was 
impotent,  and  he  prayed  a  decree  of  nullity  of  marriage  at 
that  time ;  or,  in  other  words,  he  prayed  a  decree  that  no 
▼alid  marriage  had  ever  taken  place  between  him  and  his 
wife.  The  marriage  had  been  solemnized  on  the  18th  of 
January,  1812,  by  license ;  he  was  then  forty-five  years  of 
age,  and  the  woman  twenty-three.  They  had  cohabited 
together  until  1819,  a  period  of  seven  years,  and  upon  an 
objection  being  taken  to  the  admission  of  the  Libel,  and  not 
on  the  merits  of  the  case,  the  Court  examined  all  the  authori- 
ties with  great  care,  and  gave  judgment  that  no  such  suit  was 
prosecutable  at  the  instance  of  the  husband  in  these  Courts. 
Now  upon  what  ground  did  this  judgment  of  Sir  John 
Nicholl  proceed  ?  If  it  had  proceeded  upon  the  sole  ground 
that  a  husband  could  not  take  advantage  of  his  own  wrong, 
it  undoubtedly  would  be  entitled  to  very  considerable 
weight  and  effect  in  the  determination  of  the  present  case — 
iKyt  however  that  it  would  have  been  decisive  of  this  ques- 
tion in  any  degree  whatever,  because  I  think  I  shall  pre-  . 
aently  show  there  is  a  very  wide  distinction  indeed  between 
a  aoit  for  nullity  of  marriage  by  reason  of  impotency,  and  a 
•nit  to  annul  a  marriage  which  at  the  time  it  was  celebrated 
was  ipiojacto  void  by  statutory  enactment,  a  husband  or  a 
wife  being  alive. 
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Jav.  da  Sir  John  Nicboll,  in  looking  at  this  caae*  said,  the  fint 

MilsT'odlioiL,  ^^]^^^^^  ^*®»  *^*'  ^^  instance  whatever  had  occurred  io 
these  Courts,  in  all  time  past^  in  which  a  marriage  had  been 
set  aside  on  account  of  a  man's  own  incapacity  by  when 
the  suit  was  brought.  He  then  went  on,  and  stated  the 
objection  which  arose  from  the  lapse  of  time  that  had 
occurred.  He  says :  "  The  lapse  of  time  may  act  as  an  abi^ 
lute  bar  to  the  suit  not  brought  by  the  party  injured.  Is 
Ball  V.  BaU  it  was  so  held  by  the  Delegates."  That  wm 
another  point— the  lapse  of  time  alone  might  have  beent 
bar  to  the  suit  Then,  he  went  on  :  *<  Under  these  prelimi- 
nary observations  on  the  circumstances  of  the  case,  it  would 
be  necessary,  in  order  to  support  this  suit,  that  theltw 
authorities  should  be  clear  beyond  all  possibility  of  doofafc 
It  has  been  said  that  the  public  has  an  interest  that  the  red 
state  of  the  parties  should  be  ascertained,  and  that  it  tnf 
where  the  marriage  is  void  under  the  Marriage  Act ;"— ■• 
here  he  takes  immediately  the  distinction  :— <*  but  this  b  s 
voidable  marriage,  and  laid  down  to  be  ao  by  Blackstooe.* 
Sir  John  NichoU  does  not  go  into  the  results,  nor  does  he 
state  his  ground  why  the  distinction  prevails  between  tbeic 
two  different  descriptions  of  marriage ;  but  he  undonbCedly 
gives  the  sanction  of  his  authority  to  the  fact,  that  the  dift* 
tinction  does  exist,  and  of  the  distinction  I  myself  entertna 
no  doubt  whatever.  Then,  after  having  examined  the 
various  authorities,  he  Wij^i  "If  the  marriage  was  ooS' 
tracted  scienter^  the  party  knew  of  the  defect,  and  he  ooold 
not  be  heard."  Such,  no  doubt,  is  the  principle ;  no  noD 
can  come  to  complain  of  that  to  which  he  has  been  a  wiUiof 
and  consenting  party,  and  he  expresses  that  very  same  s(D» 
timent  in  the  passage  quoted  by  one  of  the  learned  Couneel: 
<<It  is  a  maxim  that  no  man  shall  take  advantage  of  hisovn 
wrong ;  it  is  the  principle  of  the  Canon  Law  itself;  the 
principle  of  reason  and  justice." 

This  judgment,  therefore,  proceeds  upon  a  considentiaB 
of  all  the  circumstances,  combined  with  the  absence  of  A 
precedent,  the  doubtfulness  of  all  authority,  and,  in  addidfli 
to  that,  the  fact  that  the  husband,  who  complained  of  the 
injury,  had  not  himself  in  reality  been  subjected  to  any,  b^ 
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cause  he  had  cognizance  of  the  facts.     I  think  it  would  be      Jan.  30. 

injustice  to  Sir  John  Nicholl,  in  any  case,— even  if  the  pas-  Mil^wChilt  n 

aage  did  not  exist  in  the  course  of  his  judgment — to  have 

held  that  he  intended  everything  he  said  on  this  occasion 

should  apply  to  a  suit  of  a  different  description^  namely,  a 

suit  of  the  kind  I  am  now  discussing.   But  it  is  quite  mani-      Not  a  prece- 

fest  that  Sir  John  Nicholl  never  intended  that  it  should  ope-    ^^* 

rate  as  an  authority  on  these  points,  because  he  himself 

directly  takes  the  distinction,  and  in  effect,  though  not  in 

words,  says,  that  the  principle  of  the  case  of  Norton  v.  Seton 

would  not  be  applied  to  cases  of  nullity  under  the  Marriage 

Act. 

Now  let  us  a  little  consider  these  three  descriptions  of 
marriage, — that  of  nullity  by  reason  of  impotency ;  nullity 
by  reason  of  special  enactment ;  and  nullity  at  common  law, 
if  it  may  be  so  called,  where  there  has  been  a  wife  or  a 
husband  living  at  the  time  of  the  second  marriage* 

I  think  there  is  a  very  strong  distinction  in  every  respect;  Distinctions 
but  it  will  not,  perhaps,  be  necessary  to  investigate  minutely  Zr  ^^!jl:?  *^**** 
more  distinctions  than  the  first.  It  has  been  treated  by  my 
predecessors  who  have  sat  in  this  Court  as  of  a  different 
description.  From  the  first  passing  of  the  Marriage  Act,  a 
doubt  arose  as  to  whether  it  was  competent  to  this  Court  to 
entertain  a  suit  of  nullity  of  marriage  by  reason  of  the  viola* 
tion  of  that  Act ;  it  being  said,  '*  This  is  a  statutory  enact- 
ment ;  the  Courts  of  Common  Law  can  take  cognizance  of 
it ;  it  is  not  necessary  to  come  to  the  Ecclesiastical  Court.** 
This  Court,  however,  claimed  to  exercise  jurisdiction,  so 
did  the  Court  of  Arches,  on  the  ground  that  it  was  to  the 
interest  of  the  whole  public  that  the  ttatui  should  be  known^ 
not  merely  to  the  parties  themselves,  but  to  the  children; 
and  in  consequence  of  such  judgment,  and  the  reasons  given 
lior  it,  the  Courts  of  Common  Law  permitted  the  exercise  of 
jurisdiction,  and  it  was  exercised  up  to  the  time  of  the  Sta- 
tute called  Lord  Hardwicke's  Act.  Is  there  not  exceedingly 
good  reason,  both  with  regard  to  statutory  enactment  and 
that  of  common  law,  that  this  Court  should  proceed  to  exer- 
ciie  jurisdiction  and  to  declare  the  marriage  null  and  void  ? 
It  is  not  merely  as  relates  to  the  parties  themselves,  not 
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Jkv,  M      ikl^Mffim  >  trelatet,  mbreover^  to  the  thidiiiduaitf '  i#ith  Nrhon 

Ma^~ChiMt  ^^^^'V^^*  ^^J  ^oDtriloli' ^wfad  hn^ea  (WeidM inttertst in 
kvowing^what  ike  retl  jtete9  ol'fiwse  |»rtieft»it;  bdtit're^ 
lates  to  a  somewhat  more  importdttt'-qub^tibn^'iliafiidy, 'Ae' 
Itgilfitnacy  of r  the  cbUdreDr'-^lagiCimairf.'off^hiicUitri^  %Aio 
npightii'tiiilesaA  decnee  o€  (this  (ilcaoriplkion  mkn^xo^Jie  pr*» 
ilouncedi  <  if  proof  hercRfler  oouM  not  to.idiseoirqred;^  liibo> 
itftidstates  «iid(pit>peiity  to  the  diBinherisori  )of  those  who  by 
Iftw  would  be  entitled  to  succeedi  ■■  This  I » apprehend  lobe 
tbe^reaaon  why>  in  the  kut  two  oases  i  'have  mientiened, 
these  Courts  have  always  proceeded*  >   .   -    < 

Now  in  what  way  can  this  apply  td  the  ease  of  noBity  of 
marriage  by  reason  of  impotency  ?  1  will  not  soy  it  will  not 
apply  to  a  certain  extent,  because  it  is^viously  detfrtftslit 
Wonld  apply,  and  in  the  case xjf  Nm-Um-vi^ Sekmi  of  which 
I  have  a  strong  recollection,  the  argument  was  urged  and 
pressed  on  the  Conrt,  <*  If  you  will  not  entertaiin  this  silit^  the 
consequence  will  be,  that  i  child  bom  in  adultery/  |m>7ed 
not  to  be  Mr.  Norton's  by  his  impotency,  Willousft  a  child 
who  is,  under  the  entail,  entitled  to  the  prdperty.""  That 
argument  produced  no  effect  on  the  Court,  not  becanse  it 
was  wholly  destitute  of  force,  but  because  the  Court  thought, 
if  it  possessed  weight  in  itself,  yet  it  was  countervailed  by 
other  considerations  applying  to  suits  of  that  kind,  andtnore 
especially  Sir  John  Nicholl — who  of  all  the  Judges  who 
have  sat  in  this  Court  was  the  most  disinclined  to  enter- 
tain suits  of  nullity  by  reason  of  impotency  -—  looking 
at  the  doubtfulness  of  the  proof,  though  cognisant  that, 
after  the  death  of  the  parties,  there  would  be  no  reme- 
dial* proceeding  whatever,  yet  considered  that  that  was  s 
less  evil  than  entering  into  a  discussion  of  a  question  of 
this  kind,  especially  where  the  mode  of  proof  was  so  exceed- 
ingly doubtful  as  that  of  a  mere  inspection  of  the  {>er8on  (^ 
the  husband.  I  state  this  because  I  wish  it  to  be  under^ 
stood,  that  though  I  think  there  is  a  -great  distinction  be* 
tween  the  cases,  yet  at  the  same  time  I  am  of  opinion  (kod 
cailnot  honestly  refrain  from  expressing  it),  that  there  were 
reasons  which,  if  not  counterbalanced  by  others,  ought  to 
have  induced  Sir  John  Nicholl  to  entertain  tlie  case.    At 
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the  same  timey  I  do  not  mean  to  say  that  Sir  John  NichoU      Jav.  30. 
was  not  perfectly  justified  in  thinking  his  own  reasons  did  jujfejy  {ayj^ii. 
counterhalance  other  considerations^  and  therefore  in  re- 
fusing to  entertain  the  suit. 

But  there  are  many  other  reasons  to  my  mind.  These 
have  hitherto  been  plain  and  simple  cases,  in  which  the  only 
&ct8  to  be  proved  by  evidence  were  the  second  marriage  and 
the  existence  of  the  parties  married ;  but  if  1  am  to  admit 
this  Allegation^  I  must  in  every  case  open  the  doors  of  the 
Court  to  this, — to  an  examination  into  the  whole  of  the  facts 
and  circumstances  whereby  the  second  marriage  came  to 
take  place,  and  I  must  in  that  shape  of  proceeding  refuse  a 
remedy  to  any  party  proceeding  here  when  it  shall  be  proved 
that  he  or  she  was  cognizant  of  the  invalidity  of  that  mar- 
riage. I  should  defeat  the  whole  object  of  the  law  ;  but  I 
should  do  a  great  deal  more.  Suppose  I  were  to  admit  the 
Allegation,  and,  the  facts  being  proved,  refuse  to  pronounce 
the  marriage  nul)  and  void ;  what  is  the  next  thing  ?  The 
wife  would  sue  for  a  restitution  of  conjugal  rights.  What 
diould  I  have  to  do  then  ?  If  I  am  to  refuse  to  pronounce 
the  marriage  null  and  void,  am  I  to  hold  it  good  ?  or  is 
there  to  be  a  marriage  in  this  extraordinary  position, — ^that 
it  is  null  and  void  by  law^  but,  because  the  Court  refuses 
its  sentence,  when  a  new  suit  is  brought  and  the  Court  is 
asked  to  act  upon  its  own  sentence  that  it  is  not  null  and 
void,  must  it  say,  '*  No,  I  must  refuse," — for  I  must  refuse,  I 
apprehend, — "  under  these  circumstances,  to  order  the  par- 
ties to  return  to  cohabitation?"  In  fac^  I  believe,  the 
admission  of  an  Allegation  of  this  description  would  throw 
the  whole  of  the  marital  relations  into  complete  confusion* 

I  notice  the  case  of  Hawke  v.  Corri  to  say  that  it  was  of 
a  different  dracription ;  it  was  a  case  of  Jactitation  of  mar- 
riage, and  not  of  nullity  of  marriage ;  therefore  it  does  not 
apply  to  this  case. 

Now»  looking  at  the  whole  of  this  case,  admitting  the       Allegation 
facts  to  bear  the  strongest  possible  construction  that  has  been  'CJ®<^^* 
pot  upon  them  by  the  learned  Counsel  who  have  signed  the 
plea,  I  am  clearly  of  opinion  that  they  could  not,  by  any 
possibility,  affect  any  udgment  I  shall  have  to  pronounce  in 
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Jan.  an.      this  cKse ;  atid  being  of  that  opinion^  it  becomeii  my  d«ty, 
MUeiVckaiotL^y^^  all  doubt,  to  riejeCt  this'Altegittiofi.     So  nradi  for 
the  disposal  of  this  part  of  the  case*  ^ 

Now  I  am  asked  to  do  what  does  appear  a  most  extraor- 
dinitry  demand  on  the  Court, — reject  this  Allegation  because 
it  does  not  contain  Ikcts  relevant  to  di6  aHimate  dedsion  df 
the  cause^  but  bear  in  mind  the  contents  of  the  Allegation 
for  the  purpose  of  refuting  to  receive  the  Allegation  of  Fa- 
culties ;  condemn  the  lady  on  her  own  pleadingSy  calling  on 
her  to  suffer  the  privation  oi  alimony,  but  at  the  same  time 
refuse  her  any  sort  of  benefit  from  pleading  the  facts.  I 
apprehend,  when  once  I  have  rejected  the  Allegation,  I  have 
rejected  the  whole  contents  of  the  Allegation;  it  is  no 
longer  before  the  Court.  But  if  it  was  before  the  Court,  it 
would  make.no  diffiprence  with  mc^  because  I  think  the 
principle  is  this, — and  I  am  reluctant  above  all  things  to  (ie- 
part  from  it, — that  where  once  a  fact  of  marriage  is  iNroved, 
or  acknowledged,  in  that  case,  alimony  follows  as  a  matter 
of  course ;  because  it  is  given  in  all  cases,  admitted  to  be 
due  in  all  cases,  except  where  a  wife  has  a  sufficient  provi- 
sion of  her  own*  The  course  I  must  follow  is  this— tvject 
the  Allegation  ih  the  principal  cause,  and  order  the  AB^ft- 
tion  of  Faculties  t6  be  received. 

Then  I  am  asked  to  take  rather  ietfi  extraordinary  tt^.  I 
am  asked  not  to  pronotince  this  determination,  hut,  in  some 
way  or  other,  to  modify  and  qualify  my  judgment,  as  t6  tbe 
terms,  so  as  to  give  this  lady,  in  the  case  of  an  'apped,  an 
opportunity  of  going  up  with  an  AllcfgatT^h  of  Faculties 
admitted.  Now  I  very  much  doubt  whether  the  Court  is 
in  the  slightest  degree  at  liberty  to  anticipate  an  appeal.  I 
certainly  am  not  in  the  habit  of  anticipliting  ai)pesals ;  I 
think  it  is  very  seldom,  not  above  once  or  twice  since  I  have 
sat  in  this  Court,  that  I  have  ever  intimated  an  opinion  that 
a  case  ought  to  be  appealed ;  because  I  think  giving  any 
opinion  that  a  case  ought  to  be  appealed  leads  to  useless 
litigation.  I  do  not  intimate  such  an  opinion,  and  I  do  not 
act  on  the  probability.  There  is  another  reason  why  I  will 
not  act  on  the  probability.  Why,  if  the  party  has  been  so 
anxious  to  get  the  Allegation  of  Faculties  in,  why  not  have 
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got  it  b)  in  the  first  instance,  and  sUyed  it  till  the  other      Jam.  30. 
Allegation  was  brought  in  and  debated  ?    1  am  asked  to  Mg^T'chilum 
give  a  remedy  for  that  which,  if  it  be  an  evil,  is  occasioned 
by  the  act  of  the  party  themsdves.    For  these  reasons,  the 
Cour3e  I  shall  pursue  is,  to  reject  the  Allegation  in  the  prin- 
cipal cauaei  and  to  receive  the  Allegation  of  Faculties. 

.   (On  the  second  Session  of  Easter  Term,  the  Court  pro-  May  l. 
Dounoed  a  sentence  of  nullity,) 

•  lVoeton:«-7MPfia«Mt  for  tbe  party  proeeeding;  JSaUsr,  for  the  wife. 


f^lflfp  Conn  of  Sllrmitalts« 

FfiBRUilRT  L  Srd  Seu, 

This  '*  KlMoeTON-BTrSBA." — Cauief  %  Act  on  Pdiiimrr     Collision  be- 

This  was  an  action  by  the  owners  of  the  brig  Think  Packet,  ?'^®®"  ^^^  ■***" 

'  e  '  ing- vessels,  one 

of  1S8  tons,  with  cargo,  against  the  KingsUm^y»Se(h  of  184  of  tbem  being 

jtona,  in  balUit,  to  recover  for  the  loss  of  the  former  vessel  in  ^"  ^^   ^^p^ 

steanier.'"' J  u6 

a  collision  off  the  Yorkshire  ooaat,  September  6, 1849*    The  mie  of  naviga- 
;  Tkirik  PackH  was  in  tow  pf  a  stumer,  when.the  other  vessel  f**^  applicable, 
iwas  seen  two  or  three  miles  off,  reaching,  m  shore ;  having  to  a  steamer 
.tacked,  she  miased  stays  when  within  half  a  mile  of  the  towing  a  sail- 
TUrsk  Packetf  and,  soon  after,  came  in  collision  with  h^r,  '"^' 
and  that  vessel  sank.    On  the  part  of  theKingstan'bif'Sea, 
jtbe  occurrence  was  attributed  to  unavoidable  accident,  or  to 
the  fault  of  the  other  vessel. 

The  Court  was  assisted  by  Trinity  Masters.'^ 
Siia^ffrd mAIL  PhilUmore^  Drs*,  for  the  brig ;  Sir  John 
.Dodson,  Q.A*,  and  Jenser,  Dr.,  for  the  Kingdon^by-Sea. 

I>BrLnsHiNGTON  (oddrttning  the  Trinity  Mast^i).^Gen-  Svmhing  ur. 
•  .tkmyen,  the  best  course  I  can  take  is,  first,  ^  to  draw  your 
attention  to  the  various  averments  ma4e  on  behalf  of  the 

(f     J*t  '■         ■■'•  J     '  *  T    '  /       ■■  ■  '   S  f  .  .   .    , . 


Fu.  1.       TMnk'Vacket ;  ihmto tlie defenife ^HHtmSmgtkmihg^Ska ; 
Khmtom  ftii    ^^*  *  ^oulXyif  to  the  veplyl  u .  •  •  < .  j  t .    . . . .  j  •  • ;  v  ■  ^  -*  ■>  *•.*  »^ft>»xi  A 
,S^.         >    Them  IB  no  diapiite 'iur^M  tiieiplac^  iriMM  dv 

happcoed)  nor  as  to  llipiiime ji -awl  k/ianot^Jii  tinimpm^ 
Vk^  eiMimttaRoe  that  it  iook  jfJacej;'  laadim*  Mi^fi^pMiita^ 
about >  nidHlay  ;4ka^paati.thfeeia'cbold  m/otiwiifteinimil^ 
'  wben^  of  coujM«i aUipI^jocIs  ^frcrft^etaUy  f^teefaittl  NJby^adb 
Facta.  aide  and  tber  tubn^.t: •  .TJic^ TA^il lAnMeft wad'asftiidelriin^ 

prooeediog.  in.v>tpt»  i^^the  «tcattiieni(£eq!toyii]Mklc  hat 
polea.    The  qufur|eiS/]xn«.whtfih  liiejiinBd  fakvrisdlsp^itfld; 

but  we  cannot  daabi  th^t  «t  waa.adYiartato^itlfia'frencI^ 
which  wna  proeeediog  al  a  veryidow  me« .  It^ni^  be^M* 
oeasary  to  point. iGMttiUi((foii.itlio>Iiim)<|frltN()dUi^#he«&'i 
merchlintHireasd.  ii.in  .tow-xif  >»  BtMnens  >  liaa-^wcU 
that,  according  to;  yoiur  rules  (Ibimded ;  v^poa  iconinKm 
and  sound  reB»Qn)^,a:'Steanier.<is  alwarya  to  be> toisideftdai 
having  the  wind  free;  ai^d  by  itbeideciskwa  of .lIiiaCoilit»a 
steamer  is  to  be^considertd  all  lA^tbe^s^mce  fif>  thejuvsev  of 
a  vessel  shrbaailbitowyilknd  thosei'onili^afdiluit-ivdsieliais 
responsible  for  the  acta  of  the  ifteameni,  .oof  tluit  df  yiaul  sbt^ef 
opinion  that  tins  ftlNuner  waa^to-AUlaMueiitiiaiowBeiaitf.die 
STAiriifc  PacAe/^iHiiet  bear  their. aharet'Of^eUaineu  rtBa^it 
is  said,  afoteamet)  being  always  oosMidMred  aa)fa«ittg>the 
wind  free^  is  she  not;  to  bis  cpnsicbredsowllea'.ahe)ha^A 
merchantrvessei  dnt'tow^  {'Consider  that;  fk>  b^ialtdall^ 
different  case.  Itisiruejiitlfteamer  is«considcfed  ^wagwts 
have  the  wind  fireei  but  it.'dnc^  «ot  iMom  that  n  dteamtt 
having  a  merchant^  vessel  >  ia 'low  is  abirayafnee.;!  that  will 
depend  upon  ^  the  state  of  the  wind  <ivkI  weatbery  in  what 
direction  the  steamer  is  towing^ -and  what  are  theiimpedi- 
ments  to  her  course.  Therefore^  in  considerin|g  the  oondnut 
<yf  the  steamer^  we  must  consider/ <beri  not  ^aaaisteameriti 
ordinary vdrcomstances^  /but  aa  )havifig>  a  vessel .  inr  toW^  witfa 
the  wind  blowing  about  W.N.W.,  with  an  ^b  tide^  sad 
proceeding  to  Stockton* .  /.  M'>*.t    >; 

Hie  Kingsion^bif "Sea -was  also  bound  to  the  N»>  and:W^ 
perceived  at  a  distance  of  two  or  three  miles  ;kiind  these  cm 
be  no  doubt  that  both  vessels  paighthaireaecii  each  otfaecat 
that  distance. .... .  .  u^.j     ».  ».  ..i«*,  r.^/,^:iii,.f/  ^j-i  j 
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KingsUm-by-Sea  continued  to  reach  innhor^  f)^rBoaie''tahtt^,    ihlJIJZajl 
when  die  tickcii  Mid-nUe  4^  sbdrt  bomd  loff^  and  tben  tabked         aST 
againand  alood  tB't^tkrshorey  Appiffentl  y  with  thedoi^ 
of  Mng'tdfien  ii»t)o«  by>a  Meam^^gd 'tolled  XbieVkMfx^ 
ilnowlnrnaiDut  fh>m>an^«ManC!bf' theinasler  ti^il^a     Case  of  the 
Ftclpfy  that)  tiiaft  <«ra8  clearly  their  iiHenticnu '  «  That  4h«  ^' 
jKiii^j|fM»<^i$0ii  held  •  dta  her  kflt^nentioiMd  t«ik  lintil  iba 
wag  abMt  hdf\«  itaile  ihim  the  Tkk$k  Packet^i-iKAA^Aam^ 
neariff due  Ni  oa  her  statboard  hair ;  that  aH'  attempt  Vfm 
Aea  madeito  tUj  the  KtngiUm-hjf'iSea,  but  that ahe  nf u«ed 
ati^(aiid  p^ed  oflF."    This  is  a  fact  common  to  hoth'  pdf*- 
ties.  •  '^^That^tbeHeupofliher  drew  boafded  her  mtintaefc^  and 
•hailed  the  sheet  aft»  as  if  to  cross  the  hawse  of  tbe  TkirMk 
Fmeket;  thather  helm  waa  then  suddenly  pilta*we8dier>Md 
the  tryaail^^heet  eased  off;  she  attempted  to  weer^  but  with* 
out  having  squared  her  mainyalrd ;  that  the  KhigsM^-bg^Sek 
etill'Cmitintiiitg  te  approach  the  Think  Piadetf  the  masttr 
faailed-her  to  kdeph^r  helm  a^-wtether-  and  aquare  hc^main^. 
yaad,  but^  instead'  thereof^  when  she  was  about  threb  or  four 
leagi^disumt  HoMatitteThir^k  Pueket;At  pnV  her  helm  hard 
a-pdtt,  and^  at  'dle*iate*of  aeven  knots  an  hour,  cam^  ri^Kt 
intojimr  Starboard  ^de/'     This  is  the  charge  on  bdialf  of 
itheiSlMvft  Paci(e<,<antl  weshidi  see  presently  how  it^isliiiet. 
nOiieof'the  chairgeii^  that  aha  attetn{>ted  to  weav  withocit 
cfl|naring  i  het-  ■msuijrard*      You  are  to  ^  determine  '  mbk^ 
theriAat  wiiser  was  ImC  prdpev  and  stamanldie  otodnel 
It^^SiAtrther  averred  that"llici  blame  was  hnpntahleta/thb 
.Kffl^sfoaviys-iSetf,  «pon  the  ground*: that  there  waft  anqde 
tiraqtfiirher  to  haipe  adopted  any  manmuyres  which  might 
hato«beesSt|ycolatedto  avoid  the  cbllisioni »  Th^  aaytfaaly 
bemgi'tfaemsdives  in  tow,  and  under  bare^p^rfea,  they^eeuM 
tHA  adoptiaaymeasupssy  and  we#&  not  bound  by  naolfioal 
mles  to  do  so,  to  avaid  the  eblMiionv  :  They  af^r,  asnongat 
other  things,  ''that  there  was  ample  time Itfkd room' to* hmrp 
pot  her  inTstays  again^  diat,isn  order  to senable  her^toW<ear, 
her  mainyard  should  have  been  equared^' and.  hee  trysail 
shbuUl  have.heen^hrailediup,  or  herpesik'loweied^instead 
of  her  maintadi  and  sheet  being  kept  fast,  andheb  peik 
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FtB.  1.       up."    With  regard  to  the  qoestioii  of  ample  time,  wfaidi  it 
Ktnartun  hm    ^^^  distinctly  Averred  (and  ivhich  is  as  distinctly  ■denied), 
Sm*        the  affidavit  of  the  matter  tof  the  Ficimy  is  of  the  very 
greatest  importance,  hecaose  he  afaows  that,  after ^ahe  had 
missed  stays,  some  lapse  of  time^  i^  toast,  tUd  oeeufrfov  bs 
was  hailed,  and  he  refused  to  take  her  in  tow,  becanae  sbc 
waa  bound  to. Hartlepool,  and  jt  was  ioeonvenielit  to  hira  la 
go  there.    So  that  an  interval  of  time  must  have  ooeunrod: 
vbether  there  was  sufficient  tine  to  wear  or  not,  I.g^ve  na 
a|riiuon«    Another  diarge  ia  lo  ihia  effi^rts  that^after  the 
Kingdmt^bjf'Sea  had  missed  slay%abefHit  her  hdm  io  port* 
which  (die  ought  not  to  have  dene. 
Defence.  The  answer  to  these  chaigea  I>  will  twm  brii^  nnder  year 

eooaidenition.  The  owners  of  the  Kmgitan^by^Sea  my^ 
thai  **  die  missing  stays,  arose  fiiem  a  sndden  aquaU  of  wiad^ 
-r^the  wind  having  been  originBlly  W*^  and  became  W.N.W. 
I  know  not  whether  the  wind,  eomdng  from  that  quaiter,  is 
or  :iB  not  of  any  great  importance :  you  are  better  aUe  ts 
judge  :0£  that  than  I  can  possiblydo ;  buit  wt^  mnstalwi^ 
reeollrct  ihat»  from;  whatever  quarter  the  wind  blew,  di  priori, 
these.ftwjo  vessels  had  ample  Mme  to  avoid  each  other,  be- 
cause Ihey  saw,  or  ought  to  have  aeeni  each  other  at  a  dis* 
tanoe  of.  tiro  or  .threi^  miles.  In  justice  to  the  parties,  1 
must  ptft  you  in,  mind  that  it  is  alleged  by  the  Ki9ig$iim'^ 
Sea  that  the  ThUrsk  Packed  was  seen  at  the  distance  of  SOO 
or  400,  yards.  But  when  I  look  at  the  affidavits,  I  find  it 
aaid  that,^'when  their  attention  iras  first  called  to  the  Think 
Pacheii*  it  was  only  300  or  4pOO  yards  off.  Now  you  are  to 
Uetermine  whether  their  attention  ought  not  to  have  been 
/on  the  alert  at  a  much  earlier  period.  They  say  z  **  The 
.Think  Packet  was  proceeding  to  the  N«  W*  and  by  N.»  at  the 
rate  of  between,  three  and  four  miles  .an  hour,  ontheltf^ 
lioard  bow  of  the  KitigiUm'bgfr'Seai',thtdL  the  latter  being 
near  the  land,  and  there  being  no  possibility  of  weatheriBg 
ithe  Think  Packet^  the  hdm  waa  pot  .4own«  in  order  to 
.throw  her  into  stays ;  but  when  she  hod  got  head  to  wind, 
and  the  mainyard  had  been  haule(^  a  sudden  aquaU  Anmb 
>the  W.N.W.  caused  her  to  miss  stays  and  f^ll  off  the  wiiidy 
•«<«  dr^mstanoe  iMhiob  bad/never,befocff  i 


by  which  nuMitit  the  Thirgk  Packet  wm  broogbt  msurty  ahetd       Pn.  K 
ofdie  brig;  a  little  on  the  lee-bow.*'  f  .,« 

Now  one  of  the  questioDs  for  yow  to  dedde  is,  whether 
the  misshii^  stays  is  to  be  conndered  as  an  inevitable  aod^ 
dent,  or  whether  it  might  have  been  avoided,  or  at  least 
^rendered  less  possiblei>  if  proper  naotieal  measures  had  beea 
pursaed.  It  Is  alleged  by  the!  Tkirwk  Pmek^  that  she  ought 
not  to  have  squared  her  mainyard*  Whether  you  think  that 
"was  a  fit  nauticffl  manieuvve  to  be  adopted,  it  May  not  be 
n^<;e8sary  for  you  to  determine;  you  may  deride  tile  ^tm 
•more  generally*  They  go  on  to  say:  <<  The  wind  veering 
more  northerly,  and  being  abaft  the  beami  the  KimgtUm'hf' 
Staf^eif  to  agidntstiicr  heha  and  became  ilnmansgeable,  and 
there  not  being  sufficient  time  or  room  to  get  fbll  com^ 
itoand  of  thU  vesaeli  so  as  to  put  her  In  stays  again,  or  td 
wear  h^r,  the  Think  Packet  being  then  only  about  three  or 
four  ship's  lengths  tm  the  lee  bow  of  the  KiHg^Um^'Std^ 
the  heldi  of  the  latter  vessel  was  put  a-lee,  and  the  maiir- 
yat^  filled,  with  the  view  of  preventing  a  collision*'*  Nothing 
is  said  here  in  direct  tenns  as  to  whether  the  helm  of  die 
KingHm^hy-Sea  was  starboarded  or  not;  but  F  apprehend  ft 
is  meant  to  be  admitted  thalit  wis.  When  it  kn  said  that  the 
KMngsfym-by-'Sea  '*  flew  to  against  her  helm,"  I  apprehend 
it  must  be  taken  as  admitted  and  aektttiwledged;  and  a 
•gt^eal  and  important  point  for^our  consideration  is,  whether 
k  was  seamanlik^  and  proper  to  have  ported  h«r  helitt  when 
sbe  came  within  three  or  ft)ur  ship's  lengtha.  If  you  are  of 
opinidi  that^  by  keephig  her  helm  to  starboard^  the  collision 
would  have  been  avoided,  thim  porting  it  was  an  improper 
manoravre.  They  go  on  further  to  say,  that  the  accident 
was  eiUier  unavoidable,  or  owing  to  the  fault  of  the  Tkirsk 
Pack^.  Let  ui  see  what  that  Uame  is.  Firit,  that  the 
steamer  should  have  cast  her  off;  that  is  left'without  any 
reason  being  stated,  and  you  will  consider  whether  yon 
think  It  was  die  duty  of  die  steamer  to  have  done  so.  When 
I  say  ''the  duty,"  it  is  always  with  reference  to  die  facts 
ted  circumstances.  There  is  hardly  such  a  diing  as  abso- 
lute duty  at  sea  ;  it  must  always  depend  on  a  consideration 
of  all  the  facta  s  They  also  say  that  die  FAirsit  PooM  ought 
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to  have  starboarded  her  helm ;  that,  although  she  was  under 
bare  poles^  yet  she  had  sufficient  way  and  command,  and  if 
she  had  done  it,  she  would  then  have  gone  off  four  points  of 
the  wind,  and  the  collision  would  have  been  avoided. 

The  last  fact  is^  that  the  loss  did  not  arise  from  the  colli- 
sion, but  from  the  premature  abandonment  of  the  Think 
Packet^  and  in  consequence  of  her  not  being  towed  on  shore. 
Presuming  that  the  collision  arose  from  the  fault  of  the 
KingHoH-by-Sea^  the  proof  must  be  very  dear  indeed  that 
the  other  party  could  escape  the  consequences.  So  far  as  I 
can  judge,  it  does  not  appear  to  me  that  it  would  have 
been  practicable  to  have  taken  the  Thirsk  Packet  ashore^  or, 
if  the  attempt  had  been  made^  to  prevent  her  from  g<nng  to 
the  bottom  at  once. 

I  do  not  think  it  is  necessary  to  look  at  the  Reply.  It  is 
denied  that  the  collision  could  have  been  avoided  by  casting 
off  or  by  altering  the  course,  or  that  the  Thirsk  Packet  would 
have  gone  off  four  points  by  her  helm  being  starboarded. 

You  will  favour  me  with  your  opinion,  whether  yon  think 
the  collision  arose  from  inevitable  accident,  or  irom  any 
blame  imputable  to  the  Kingsion-by^SeOf  and  also  whether 
any  blame  attaches  to  the  Thirsk  Packet  9 


Opinion. 


Captain  Shepherd.— We  are  of  opinion  that  the  colli- 
sion was  caused  entirely  by  mismanagement  on  board  the 
Kingston-hy-Sea.  In  the  first  place,  that  vessel  had  a  power 
to  choose  the  distance  at  which  she  should  tack ;  if  not, 
there  could  have  been  no  look-out  at  all.  Then,  if  a  vessd 
is  put  in  stays  and  misses,  it  is  the  duty  of  that  party  to 
square  the  mainyard^  and  the  vessel  would  pay  off.  Seeing 
a  collision  about  to  take  place,  the  Kingston'by^Sea  ported 
her  helm,  which  made  matters  worse.  We  consider  that 
the  Thirsk  Packet  was  not  to  blame. 


JoDGMKNT  Per  Curiam. — I  pronounce  for  the  damage. 


Proctors  :—Bathurst,  for  the  Thirsk  Packet,'  Jennsr,  for  the  KviggUm- 
by' Sea, 
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1 

ft   liff}      ln-«.<..i  •♦•)  '.-r--        r  ./       •       ■    1 

.  t  uilMVOtatitif  icraurt  of  ^atttetrbutTB. 

,  FEBRUARY  3«       ,  3r<f  &M. 

>  f]k>ra^OooblPHM^^fiMta'i''F^idi1rsi  DKc^MdtioH,  ex^  A  testator 
port**i-iiTliet^talld*',>«JHfeiit«iitht.'dbloAtl  itt  the  Eist-liidik !»  ^"?^*,  5*^ 
CkHn^ianfj/B  ^s^Vice;'  died '  4th '  Jatraary ,  ld4&,  havitig '  dtil^  amongst  the 
e«!*fcAted^'hir  wMly'  dated  Ifch-  Jiil^,  18*1,  thereof  he  apl  P«|J^»  ^e^P"_ 

ocnMtitote,  tod  aptfoitit^  hiy  said  brother  James,  Messrs! »  A"" »"  ^,"8- 
Cockerell  dnd  Comply,  East-hidia  agents,  Aostin  Friars,  ^nd  Co.,**  conl 
Ltmdat^  atidlhef  Ri^v.  WflKam  Sturrock  aforeteid,  execu- siting  of  four 
tors  of  this  my  last  will  and  testament."  At  the  date  of  the  ^hich  firm  had 
will)  the  partners  of 'the  hou*  trading  under  the  firm  of  subsequently, 
**  Messrs.  Coekerell  and  Co.,  East-India  agents,  Aiistin  §^^^^^  l,^n 
Friars,  London,*'  consisted  of  John  8.  Brownrigg,  John  dissolved,  re- 
Cockerell,  Si^  G^rge  Likrpent,  and  John  Noble;  but,  on  ^^'J^^Ug^l^g^'. 
thtfSlst  Decehib^,  1846,  the  firm,  then  dbhdsting  of  the  —  Held,  that 
albresaid  partners,  was  dissolved,  and  a  new  firm  formed  ^^^^  ^'J^^^'^f 
uiMfer  the  til^e*  of  <' Coekerell,  Larpent,  and  Co.,"  but  the  firm  indivi- 
which  was  afterwards  dissolved,'^  and  no  longer  subsisted,  f^^'iy,^'^ 
The  question  was,  to  whom  probate  of  the  will  should  ^be  that  each  of  the 

iliiig ijiidi    >  »■  *  i'- '.'   ■ "     i. .  J  ■■•'.• .  members    was 

entitled  to  be 
»f^kme;t>^i;  mbvtfd  Ibf  piiibate'to  Mr.' Jdme^Feihaie,  reserv-  joined  in  the 

ifignpowesr  to  Mr.-Stcmrocky  as  the  only  executors,  submitting  P«>*>«^- 

tUttl^  kttL  the  ^ssolution  of  the  firm  of  Coekerell  and  Co.  ^*"'°*- 

dirtlie  Slst  De^toiber,  1846,  that  firm'  became  extinct,  and 

liilifrUb^  4ppoihtment  to  the  partners  of  that  firm  became 

tl^ri^'lfe  in^the'cacie  of  tin  executor  dying  in  the  lifetime  of 

li!^V6li£Mr  f^i^gth&  Art9ibiskof  tfTuanCs  case.*     [^br 

CdHiJii^-^Is  the  appointment  that  oi'  the  firm  collectively, 

or  the  persons  composing  thb  firm?'^  I  cannot  understaricT 

why  I  am  to  pass  these  gentlemen  over.     Why  shoqld  they 

not  give  theiricon^ent  to  the  probate  passing  to  your  parties, 

or  renounce  so  far  as  they  can  ?    I  aee  no  reason  why  either 

of  these  gentlemen  may  not  appear  and  claim  probate.]    The 

•  Re  Haynes,  3  Curt.  75.     1  Notes  of  Ca.  408, 
VOL.  VI.  4  P 
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Fkb.  a        appointment  is  to  "  Messrs.  Cockerell  and  Co.,**  and  no  such 
p  "^""jv-     ^^^  exists.     [Per  Curiam. — But  the  firm  woald  not  take 
the  grant  collectively,  but  individually.] 

DicRiK.  Sir  H.  Jenner  Fust. — I  cannot  preclude  these  gentle- 

men from  coming  to  obtain  probate ;  each  of  the  four  is  an 
executor.  I  reject  the  Motion  as  now  made,  and  decree 
probate  to  Mr.  Femie,  reserving  power  to  the  whole  of  the 
other  executors  if  they  should  apply.  This  is  acknowledg- 
ing their  right ;  but  I  think  it  is  better  that  the  members  of 
the  firm  should  renounce. 

PoyrUer,  Proctor. 


Iftigf)  O^urt  of  9llintiraltp« 

4M  Seu.  February  9. 

Wages.— A  The  "  Tecumseh."  —  Lt6e/.  —  Thia  was  an  action  by 
^^e  owner  J*™®^  Ingleton,  late  master  of  the  Tecunueh,  to  recover  hia 
being  bank-  wages,  the  sole  owner  having  become  bankrupt.'*'  The 
tufedtoilTclude  ^^^^  pleaded  that  the  party  suing,  having  been  hired  as 
in  "wages*  an  chief  mate  of  the  vessel,  bound  on  a  voyage  to  Moulmein 

allowance,  by  ^^^  ^yacli  to  the  United  Kingdom,  was,  on  the  2nd  Septem- 
agreement,  for  o         *         '  r 

cabin  -  stores,  ber,  1846, — the  master  quitting  her  at  Moulmein,  on  that 

which  is  of  the  ^y — substituted  by  him  as  master  in  his  stead,  and  his 
natureofaspe-      •''  ,,.i         ^  .i.  .  .  -^      t 

cial    contract ;  name  was  duly  indorsed  on  the  ship  s  register ;  that  be 

**"'  **®  "*y  ^  acted  as  master  during  the  rest  of  the  voyage,  which  termi- 
deductions  in  nated  on  the  arrival  of  the  vessel  at  Newcastle  on  the  26th 
his  schedule  to  October,  1847,  and  on  the  15th  December  following  he  was 
the  case  name-  discharged  from  the  service  of  the  ship ;  that  the  wages  of 
ly,  that  of  al-  the  former  master  were  at  the  rate  of  £10  per  month,  and 
t?onr^)n  \oth  ^  ^^^  finding  the  cabin-stores ;  and  that  he  had  made  un- 
sides.  availing  applications  for  payment  to  the  owner  (who  had 

*  See  antea,  p.  533. 
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become  bankrupt  on  the  20th  August^  1846)  and  the  mort«        Fu.  9. 
gagees  in  possession.  T^^Madi. 

A  Schedule,  annexed  to  the  Libel,  set  off  against  the 
amount  for  wages  and  cabin-stores,  at  £16  per  month,  and 
10s.  cash  paid^^together,  £247,  Gs. — dedactions  for  sums 
received,  £151. 10s.  IJd.,  the  balance  being  increased  by 
£6. 13s.  4d.,  for  ten  days'  double  pay,  from  the  22nd  De* 
cember,  1847,  under  the  Stat.  7  &  8  Vict  c  112. 

The  admission  of  the  Libel  was  opposed. 

Addams^  Dr.,  for  the  assignees  of  the  owner.— The  allow-  Jan.  12. 
ance  for  cabin-stores  cannot  be  recovered  in  an  action  for  AaanMiuT. 
wages  in  this  Court.  If  there  was  an  agreement  to  this 
effect  with  the  former  master,  or  the  party  suing,  it  was 
a  special  agreement,  and  the  amount  must  be  recovered 
in  a  different  form  of  action.  The  "  Isabella:'*  The 
Act  3  &  4  Vict.  c.  65  does  not  give  this  Court  authority 
to  go  into  matters  of  account  between  a  master  and  his 
owner. 

Batfford,  Dr.,  for  the  master,  in  support  of  the  LibeL — 
When  all  the  circumstances  of  the  case  are  considered,  the 
allowance  for  cabin-stores  is  well  included ;  it  was  just  so 
much  money  advanced  by  the  master,  unless  the  owner 
shows  that  he  undertook  to  provide  cabin-stores.  We  say 
that  this  was  done  by  the  master  by  agreement,  and  if  that 
be  denied,  it  must  be  by  Allegation,  not  by  objection  to  the 
Libel. 

Dr.  Lushjnoton. — I  should  be  anxious,  if  1  could  do  it 
safely,  to  dispose  of  the  objection  to  this  Allegation  at  once ; 
but  although  I  am  now  going  to  state  some  of  the  opinions 
I  entertain  on  the  question,  yet  I  shall  reserve  my  final 
decision  until  the  next  Court. 

This  is  a  claim,  not  by  a  master  originally  appointed  by 
the  owners,  but  who  succeeded  to  the  office  of  master  on 
the  departure  of  the  original  master,  and,  as  I  presume,  by 
virtue  of  some  arrangement  with  him.  In  the  Books  it  is 
said  thaty  if  a  master  dies,  or  any  particukr  occurrence^ 

*  2  Rob.  241. 
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Feb.  9.  such  as  his  insanity^  deprives  the  original  master  of  the 
J,  .  power  of  navigating  the  vessel,  the  first  mate  succeeds^  as  a 
matter  of  course^  to  the  command.  Bat  whether,  on  the 
departure  of  the  master,  a  mate  appointed  by  him  would 
succeed  to  all  the  obligations  and  contracts  of  the  original 
master,  I  exceedingly  doubt.  Another  question  may  arise. 
Supposing  the  old  master  to  make  a  new  contract  with  the 
mate  when  he  appointed  him,  what  power  has  be,  as  the 
agent  of  the  owners,  to  make  such  contract }  I  doubt  very 
much  whether  the  Court  must  not  be  driven  to  decide  the 
question  upon  the  quantum  meruit,  and  refer  it  to  the  Regis- 
trar and  Merchants  to  decide  what  the  quantum  meruit  is. 
There  are  questions  which  may  arise  in  the  further  progress 
of  the  case.  Suppose  the  Libel  to  be  admitted  to  proof  as 
it  stands,  the  party  now  suing  must  show  either  that  he  suc- 
ceeded to  the  original  contract  made  with  Shaw,  the  former 
master,  or  that  a  new  contract  was  made  by  him  with  Shaw, 
and  that  Shaw  was  competent  to  enter  into  such  contract 

The  particular  objection  to  the  Libel  is,  that,  in  addition 
to  the  wages  sued  for,  a  claim  is  made  of  £6  per  month  for 
cabin-stores,  and  it  has  been  contended  that  this  is  some- 
thing different  from  wages,  and  consequently  the  master 
cannot  sue  for  it  in  this  Court.  The  master  can  sue  only 
under  the  Act  of  Parliament,  which  gives  him  the  same 
remedy,  to  all  intents  and  purposes,  as  a  seaman  would  have, 
and  it  is  well  known  that  a  seaman  can  sue  for  nothing  but 
his  wages ;  he  cannot  sue  under  a  special  contract.  I  am 
inclined  to  think  that  this  objection  is  well  founded.  On  a 
former  occasion*  I  was  of  opinion,  and  still  am,  that  I 
should  utterly  pervert  the  intention  of  the  Act  if  I  allowed 
a  master  to  recover  his  wages,  who  was  in  debt  to  the  ship. 
At  the  same  time,  I  am  bound  to  endeavour  to  do  justice 
between  the  parties ;  but  I  should  not  be  in  a  condition  to 
do  justice  if  I  deducted  what  the  master  was  indebted  to 
the  owner,  without  allowing  the  deductions  on  the  other 
side.  Supposing  that  I  were  to  strike  out  the  £6  per  month 
for  cabin-stores,  I  must  strike  out  all  the  items,  because  I 

•  The  "  JRepulte»  5  Notes  of  Ca.  856. 
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cannot  take  a  partial  account  against  the  master,  and  say,       Fu.  9. 

"  You  have  received  so  much  money»  which  shall  go  in     y-ZZL* 

diminution  of  wages,"  while  he,  on  the  other  hand,  says  he 

has  disbursed  so  much  on  account  of  cabin-stores.     So  that 

the  result  would  be,  according  to  my  present  opinion,  that 

if  I  am  not  to  take  the  £6  per  month,  I  cannot  take  the 

deductions  in  the  shape  of  bills  or  money.     What  the  effect 

of  this  will  be,  as  against  this  claim,  I  cannot  say  at  this 

moment.   So  let  it  stand  over ;  but  I  have  in  the  mean  time 

stated  some  of  my  impressions  of  what  the  law  will  let  me 

do. 


Db.  Lushinoton. — Since  the  last  Courtly,  I  have  very  Jan.  23. 
carefully  considered  this  case,  because  it  is  one  of  much  Jwd«>«>*t 
greater  importance,  in  point  of  principle,  than  would  have 
occurred  at  first  sight  either  to  the  gentlemen  at  the  Bar,  or 
to  the  Court  itself.  It  really  involves  a  very  important 
principle  as  to  the  construction  of  7  &  8  Vict,  c  112,  sec. 
16 ;  and  I  am  afraid  there  are  difficulties  in  the  application 
of  that  Statute  which  it  is  almost  impossible  for  the  Court 
altogether  to  surmount. 

It  must  be  observed  that  the  section  speaks  only  of  the  The  law. 
**  recovery  of  wagesy"  and,  with  respect  to  wages,  it  places 
the  master  of  a  vessel  precisely  in  the  same  condition  in 
which  a  seaman  was  before  it  passed ;  and  therefore  the 
Court  must  look  at  the  ancient  law  with  regard  to  wages  of 
seamen,  in  order  to  ascertain  the  law  it  is  to  apply  to  a  suit 
by  a  master  for  the  recovery  of  his  wages.  Now,  no  one 
can  entertain  any  doubt  that  by  the  law  and  custom  of  this 
Court,  and  the  settled  practice  of  the  Court,  if  a  mariner  sued 
for  his  wages  and  had  received  advances,  either  of  money, 
clothes,  or  other  things,  the  amount  would  be  deducted 
from  that  of  the  wages  he  claimed,  and  the  mariner  have 
no  more  than  was  justly  due  to  him.  But  it  was  also  the 
law  of  this  Court,  that,  in  the  case  of  a  special  contract,  the 
mariner  could  not  sue  in  this  Court ;  he  must  resort  to  a 
Court  of  Common  Law,  it  not  being  competent  to  the  Court 
of  Admiralty  to  exercise  jurisdiction  in  a  suit,  at  the  instance 
of  a  mariner,  where  there  had  been  any  special  contract. 


ees  ADMIRALTY  COTJST.  [Uu.T. 

Fu^.  xhe  first  difficulty  that  occurred  to  me^  when  I  had  to 

TecunudL  ^PP^y  ^7  miQd  to  the  examination  and  construing  of  this 
Statute,  was  to  know  what  sort  of  contracts  they  were  which 
are  entered  into  between  owners  of  ships  and  their  masters. 
In  very  many  instances  (except^  perhaps,  in  particular  trades, 
such  as  the  coasting  trade)^  the  contracts  are,  at  first  sight, 
of  the  nature  of  special  contracts ;  they  are  not  simply  for 
wages,  but  for  other  advantages,  which  are  either  specified 
in  the  original  agreement,  or  dues  according  to  custom.  Will 
this  preclude  the  Court  from  dealing  with  the  matter  ?  If  1 
were  to  consider  the  whole  of  these  contracts  as  special  con- 
tracts, I  should  go  far  to  annul  the  Statute,  or  make  it  in- 
operative. On  the  other  hand,  if  I  were  to  open  the  door, 
and  say,  **  I  will  take  cognizance  of  all  contracts  between 
owners  and  masters,"  I  should  be  assuming  a  wider  juris- 
diction than  this  Court  has  exercised  in  suits  between  mari* 
ners  and  owners. 

This  being  so,  the  course  I  have  endeavoured  to  fol- 
bw  is  this :  I  will  not  consider  an  ordinary  contract  be- 
tween a  master  and  his  owner  as  a  special  contract,  ousting 
the  jurisdiction  of  this  Court;  but  I  will  give  him  the  wages 
which  are  stipulated  to  be  paid  according  to  that  contract, 
and  I  will  take  cognizance  of  nothing  further,  unless  the 
owner  comes  in  and  says,  "  You  will  do  me  injustice,  be- 
cause, though  it  is  true  I  contracted  to  pay  him  such  and 
such  wages,  yet  he  has  received  so  much  money,  and  either 
he  is  not  a  creditor  at  all,  or  for  a  much  less  sum  than  be 
claims."  That  is  the  course  I  pursued  in  the  case  of  the 
*^  Repulse.*'  If  I  had  held  my  hand,  the  remedy  would 
have  been  altogether  taken  away  from  the  master;  wheress, 
by  the  course  I  take,  if  I  have  really  no  jurisdiction,  the 
parties  may  go  to  a  Court  of  Common  Law  for  a  Prohibi- 
tion, or  to  a  Court  of  Equity  for  an  Injunction.  I  thought  it 
better  for  all  parties,  though  with  very  great  difficulty,  to 
take  the  course  I  did  in  the  ''  Repulse"  and  in  this  case  I 
am  about  to  follow  the  same  course. 

On  the  present  occasion,  the  objection  is  not  to  the  rate  of 
wages  sued  for,  but  to  the  £6  a  month,  in  consideration  of 
finding  the  cabin-stores.     Now  that  was  either  a  part  of  the 
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original  agreement  or  it  was  not.  If  I  were  to  take  it  as  Fxb.  9. 
part  of  the  original  agreement,  the  question  would  arise  XeaniueL 
whether  or  not  it  was  a  special  agreement,  and  my  jurisdic- 
tion would  be  ousted  altogether;  or  whether  I  am  at  liberty 
to  separate  the  agreement  into  parts,  and  take  cognizance  of 
so  much  as  relates  to  wages,  and  refuse  to  take  cognizance 
of  what  relates  to  cabin-stores.  Looking  at  the  novelty 
of  the  case  and  at  the  form  of  the  Libel,  I  am  of  opinion  that 
I  am  at  liberty  to  divide  the  original  agreement,  if  it  was  an 
agreement,  and  allow  the  master  to  sue  for  his  wages ;  but  I 
have  no  jurisdiction  to  entertain  the  claim  for  cabin-stores. 

Dr.  Addams  referred  to  the  case  of  the  **  Isabella  ;***  but 
that  case  leaves  me  in  nearly  as  much  darkness  as  before. 
Lord  Stow«ll  says :  *'  Instead  of  being  pleaded  as  a  custom, 
it  is  pleaded  under  the  agreement ;  although  I  do  not  find 
in  the  articles  of  agreement  one  word  of  the  general  cus- 
tom, nor  the  least  mention  of  the  privilege  of  a  slave  as 
matter  of  special  agreement.*'  Then  he  goes  on  to  say: 
<*  That  being  the  statutable  rule,  it  is  impossible  to  set  up 
a  demand  of  this  collateral  nature,  which  exceeds  twice 
the  amount  of  the  principal  agreement,  and  to  support  it  on 
the  plea  of  a  customary  right."  If  he  had  stopped  here,  I 
should  have  been  better  satisfied ;  but  he  goes  on  :  **  espe- 
cially for  a  customary  right  which  was  so  unknown  that  the 
party  himself  was  not  sufficiently  apprized  of  it,  but  pleads 
it  as  matter  of  special  agreement." 

I  think  I  must  take  the  law  as  laid  down  by  Lord 
Stowell  in  the  first  passage,  and  not  as  qualified  by  the 
other,  and  that  I  must  take  it  that  in  no  case  have  I  juris- 
diction to  decree  payment  of  what  is  due  by  customary 
right  or  by  agreement.  If  so,  I  am  bound  to  assent  to  the 
objection  raised  by  Dr.  Addams  to  this  Libel,  and  direct 
that  it  be  reformed  by  striking  out  so  much  as  relates  to  the 
claim  of  £6  per  month.  But  if  so,  I  must  look  at  the  Sche- 
dule, and  see  what  are  the  deductions  on  the  other  side,  and 
that  admits  that  there  are  deductions  in  favour  of  the  owner 
against  the  demands  of  the  master ;  and  I  must  give  leave  to 

*  2  Rob.  242. 
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FxB.  9.  the  master  to  amend  hia  Schedttle«  and  to.  strike  out  4if  it 
TeaoMdi  ^^^  ^^  ^^^  lit ;  f(Hr  I  camiot  confine  his  claim  to  wages 
only»  denying  him  any  customary  right,  and  ftt  the  ssme 
time  allow  the  owner  to  come  in  and  claim,  if  any  cUim 
should  be  made»  sums  set  ofT  against  the  wi^eas  that  would 
be  uojust ;  it  would  be  taking  the  account  #n  onctaideouly. 
The  principle  is  this&  If  the  owners  say,  "  X)ia  master  hss 
no  claim  for  w^ges,"  they  are  bound  to  bring,  the  question 
with  all  its  inddeots  before  the  Court,  and  I  will  not  allow 
the  owners  to  say  there  are  demands  to  be  made  against  the 
demands  of  the  master  for  his  wages,  whilst  I  can  take  no 
cognizance  of  any  other  claims  by  him.  In  ike  ^^BepuUe" 
I  entered  into  some  most  difficult  considerations  as  to  the 
mortgage-deedy  and  other  points ;  for  if  I  gave  the  owner, 
Mr.  Shuttleworth,  the  right  to  sue,  I  was  bound  to  give 
an  opportunity  to  the  master  to  show  that  he  had  other 
claims. 
Libel  to  be  re-     Therefore,  I  refer  the  libel  back,  and  direct  the  claim  for 

l«7t^o^nd  cab^ii-«to'^  ^  ^  struck  out,  leaving  to  the  maater  to  make 
Schedale.         whatever  alterations  he  pleases  in  the  Schedule. 


The  Schedule  was  altered  by  striking  out  the  claim  for 
cabin-storesy  £91.  IBs.,  and  <*  cash  paid  "  10s.  for  traveUing 
expenses ;  on  the  other  side,  several  deductions  were  struck 
out,  reducing  the  amount  of  the  set-off  from  £151. 10a.  1|<L 
to  £57.  68.,  leaving  a  balance  due  to  the  master  of  £104. 
7s.  4d.,  instead  of  £102.  9s.  2id. 
Feb.  9.  Addams  still  objected  to  the  Libel,  the  allowance  for  cahin- 

Arqvuevt.      stores  being  virtually  covered. 

Bmjjbrd  contended  that  the  Schedule  had  been  so  ammded 
as  to  meet  the  equity  of  the  case,  the  master  being  entitled, 
if  he  had  thought  fit,  to  make  no  deductions,  claiming  his 
wages  at  £10  per  month. 

JoDOMnrr.  Dr.  Lush iNOTON.— Upon  a  former  occasion  I  expressed 

my  opinion  with  respect  to  these  suits  brought  by  masters 
under  the  provisions  of  the  7  &  8  Vict.  c.  112,  for  the  reoo* 
very  of  their  wages.  It  appears  to  me  that  it  is  competeat 
to  a  master,  and  to  a  seaman  also,  to  sue  in  this  Court  for 
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wages,  without  making  any  deductions  at  all ;  but  a  master  Feb.  9. 
would  be  exposed  to  this  difficulty^-^and  I  now  confine  TsamMeh 
myself  to  the  case  of  a  master,  because,  with  respect  to 
seamen,  the  matters  are  so  unimportant  that  the  difficulty 
has  never,  to  my  recollection,  occurred ;— namely,  if  he 
claims  a  sum  due  for  wages,  without  accounting  for  what 
be  has  received  on  the  other  side,  and  it  should  turn  out 
either  that  a  much  less  sum  was  due  to  him  than  he  claimed, 
or  that  nothing  was  due  to  him  in  consequence  of  the  set-off 
against  the  wages,  the  remedy  would  be  to  dismiss  the  suit 
with  costs.  But  in  the  present  case  the  master  brought 
forward  a  claim  in  the  shape  of  wages,  and  also,  by  virtue 
of  a  particular  contract,  a  charge  of  £6  a  month  for  finding 
the  cabin-stores,  and,  of  course,  whether  rightly  or  wrongly 
I  cannot  say,  in  the  Schedule  to  the  Libel  he  states  that  he 
has  received  certain  sums,  to  which  he  is  willing  to  submit 
as  deductions.  An  objection  was  taken  to  the  admissibility 
of  the  Libel  as  it  stood,  which  I  held  was  well  founded ; 
namely,  that  he  could  not,  in  the  first  instance,  charge, 
without  the  consent  of  the  other  party,  the  item  for  cabin- 
stores.  I  directed,  therefore,  that  the  Libel  should  be  re- 
formed, by  striking  out  everything  which  related  to  that 
particular  part  of  the  contract ;  but,  as  a  matter  of  common 
justice,  as  the  Libel  was  framed  on  the  whole  of  the  con- 
tract, and  the  demand  was  commensurate  with  the  whole  of 
the  contract,  and  all  the  deductions  admitted  in  the  Schedule 
had  reference  to  the  whole  of  the  contract,  I  gave  power  to 
Hie  master  to  alter  that  Schedule  as  he  might  think  fit ;  and 
I  agree  with  Dr.  Bayford,  that,  if  it  had  been  deemed  right 
by  Counsel,  he  would  have  been  at  perfect  liberty  to  strike 
out  the  whole  of  the  deductions,  and  leave  nothing  in  it  but 
the  claim  for  wages.  That  would  have  placed  the  other 
party  in  this  difficulty  :  they  must  have  come  and  stated  the 
whole  of  the  deductions  they  claim,  and  they  must  of  neces- 
sity, for  the  purpose  of  the  account  being  taken  at  all,  have 
eitJier  disputed  the  original  contract,  which  would  then  have 
been  decided  on,  or  they  must  have  admitted  its  validity. 
Then,  upon  this  principle,  it  appears  to  me  that  I  have  no 
right  to  interfere  with  the  deductions  made,  if  they  have 

VOL.  VI.  4  Q 
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been  made  upon  the  principle  of  accommodating  the  demand 
to  what  is  deemed  by  the  master  the  real  justice  of  the  case; 
and  if  he  is  exposed,  in  drawing  this'Schedule,  as  I  think  he 
is,  to  the  difficulties  stated,  it  would  be  extreme  injustice  on 
my  part  to  restore  to  this  Schedule,  as  charges  against  him, 
certain  sums,  while,  on  the  other  hand,  I  had  already  struck 
out  his  counter-demand,  which  must  stand  on  the  same 
footing,  as  to  the  admission  of  the  Libel, — namely,  upoo  a 
consideration  of  the  whole  case,  or  what  is  due  on  the  one 
side  aiid  the  other.  I  am,  therefore,  not  disposed  to  make 
any  alteration  in  the  Libel  or  the  Schedule,  but  to  admit 
them  as  they  stand. 

Proctors  i^Coote^  for  the  party  suing ;  CkerriU,  for  the  owner.* 

*  A  proceeding  was  initiated,  but  not  continued,  against  this  diip, 
under  the  following  circumstances. 

An  action  having  been  instituted  against  the  Teemnueh  and  her  cai;go, 
in  a  cause  of  bottomry,  the  ship^  was  sold  by  Decree  of  this  Court,  sad 
the  proceeds,  amounting  to  £\,!33^  88.  6d.,  were  paid  to  the  bond- 
holders, in  part  payment  of  their  bond,  upon  their  producing  two 
sureties,  who  gave  the  usual  bond  to  answer  latent  demands.  By  ibk 
bond,  the  sureties,  submitting'  themselves  to  the  jurisdiction  of  this 
Court,  bind  themselves,  their  heirs,  executors,  and  adminifttrMon^ 
for  the  bondholders,  in  double  the  amount  of  the  sum  paid,  to  the 
Queen,  to  restore  that  sum,  "  in  case  any  person  shall  come  in  for  his 
interest  in  the  said  sum ;  and  pay  the  contumacy  fees,  as  taxed  in 
this  cause,  and  put  in  suflicient  security  to  answer  the  action  com- 
menced in  this  behalft  and  for  his  personal  appearance  in  judgment  at 
such  times  as  the  same  shall  be  required,  and  to  pay  what  shall  be  ad- 
judged, with  expenses  ;**  and  further,  *'  to  bring  into  the  Registry  of  the 
Court  the  said  sum  of  £]t33U  6b.  6d.,  whenever  the  Court  shall  order, 
and  to  save  harmless  the  Judge,  Registrar,  Marshal,  and  all  other 
officers  of  the  Court,  as  to  the  payment  of  the  said  sum.** 

A  Motion  was  made,  on  behalf  of  Archibald  Turner,  a  seaman  of  tbe 
ship,  for  a  Monition  against  the  bondholders  and  their  bail,  to  show 
cause  why  he  should  ndt  be  admitted  to  propound  his  lien  on  the  pro- 
ceeds of  the  vessel,  so  paid  out,  for  a  balance  of  wages,  upon  his  affi- 
davit, which  stated  that  he  was  carpenter  on  board  the  TecumsA,  and 
that  there  was  due  to  him,  on  the  3rd  July,  1846,  a  balance  of  wages 
amounting  to  £\9.  5s.  OJd. ;  that  Robert  Glass,  the  sole  owner  of  the 
ship,  became  bankrupt  on  the  20th  August,  1846,  and  his  estates  were 
duly  sequestrated  by  the  Court  of  Session  in  Scotland ;  that  on  tbe 
17th  May,  1847,  the  deponent,  in  conformity  with  the  provisions  of  the 

Act 
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iSomittovp  tirourt  of  lLoniion« 

February  24*.  By-Day. 

Bbamall  ».  Bramall. — Lihd. — This  was  a  suit  by  Re-  Practice.  — 
becca  Bramall  against  Henry  Edward  Bramall^  her  hus-gggi^t^ehui- 
band,  for  a  divorce,  on  the  ground  of  adultery.  The  Libel  ^^nd  for  di- 
pleaded^  that  the  parties  were  married  by  license,  on  the  ^  adultery.— 

18th  August,  1839,  in  Prince's  Street  Chapel,  in  the  district  Porm  of  plead- 
ing a  manriage 

Act  2&  3  Vict  c.  41,  lodged  a  claim  on  his  estate ;  that  he  therein,  by  Jl^,*" hiTstoL' 
virtue  of  the  37th  section  of  the  Statute,  resenred  his  hjrpothec  or  lien  0^7  wilL  4^ 
over  the  vessel,  and  only  claimed  to  be  ranked  for  the  balance  of  the  c.  85,  in  a  cha- 
account  after  deducting  the  value  by  him  put  upon  the  said  hypothec  P*'  licensed  on- 
or  lien,  and  which  balance  he  specified  at  J618;  that  the  trustee  on  the  ^®f^ 
estate  ranked  the  deponent's  claim  for  the  said  balance  of  j£18,  and  that 
he  subsequently  received  out  of  the  bankrupt's  estate  £10.  16s.  (being 
a  composition  at  the  rate  of  128.  in  the  pound  on  j£18),  but  that  the  said 
payment  did  not  affect  his  claim  for  the  remaining  £8.  98.  Oid.  due  to 
him,  reserved  in  his  claim ;  and  that  no  conveyance  or  assignation  of 
the  sttd  security  or  lien  was  made  by  him  to  the  trustee  of  the  bank- 
rupt's estate,  in  conformity  with  the  36th  section  of  the  before-men- 
tioned Statute. 

BaKford^  Dr.,  in  support  of  the  Motion,  cited  Gierke's  Praxiti^ 
Addanu,  Dr..  ctmirit, 

D&.  LusHivoToy. — This  is  an  application  for  a  Monition  to  show  Jodomxmt. 
cause  why  the  bail  should  not  bring  in  a  certain  sum  of  money  to 
answer  the  demands  of  a  sailor,  and  I  have  made  up  my  mind  to  allow 
the  Monition  to  issue ;  but  as  it  may  lead  to  a  misunderstanding  of  the 
real  opinion  of  the  Court,  and  involve  the  party  in  very  considerable 
expense,  I  think  it  right  to  state  the  ground  upon  which  I  allow  the 
Monition  to  issue. 

It  is  a  claim  by  a  carpenter  for  the  balance  of  his  wages,  to  be  paid 
out  of  the  proceeds  which  had  been  handed  over  in  liquidation  of  a 
bottomry-bond  ten  months  before  the  time  of  this  Motion;  and  in 
order  to  found  his  claim,  here  is  an  affidavit  made  by  the  seaman,  the 
object  of  which  is  to  show  that  he  is  not  prevented  by  the  Scotch  law 
from  pursuing  this  course.  I  doubt  whether  this  is  not  all  premature, 
and  whether  I  am  called  upon  to  pronounce  any  opinion  as  to  the 
power  of  a  seaman,  who  has  taken  a  dividend  upon  an  estate  in  Scot- 
land, afterwards  to  proceed  against  the  proceeds  of  the  ship,  and  I  have 

*  Secc.  35,  38,  39. 
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Fm.  M.  of  Stoke  Dtmerd,  Defon,  a  duqpd  duly  Ik»«Md.ibr  tife 
j^~7  iolemnisation  of  marriagefl  purtttant  to  the Sl«tiile>6 &;t7 
BfWMSL*  Will. 4,  G. 85,  sec  18,  by  tiM  then offlci«dng mniitterv  vio, 
then  and  there,  m  the  presence  and  hearing  of  the  Bcgis* 
trar  of  the  said  district,  and  of  diTers  ether  pevsoBSiOf  good 
faith  and  credit,  pronoanced  them  to  be  lawlWl  huabendiaDd 
wife  respectively ;  and  it  exhibited  e  eopy  ol?4he  entries  in 

not  suffident  iiiftiraiation  before  «m  to  ^MttsMar  >siidi  e  eutler  bow. 
,S«p|NMe  it  to  be  necesascy  to  eooiidtr  it,  this  sffiiaTit  is  uttedj  anin- 
telligible  aod  ttoaatisbctoiy,  for  the  party  swean  tbat^  "  by  rirtue  of  tbe 
37th  section  of  tbe  Statute,  he  reserTed  his  hypothec  or  lien  over  tbe 
vessel,  and  only  claimed  to  be  ranked  for  the  balance  of  the  account 
after  deducting  the  value  by  him  put  upon  the  said  hypothec  or  lien, 
and  which  balance  he  apecified  at  the  sum  of  J6I8.**  What  4d^  he 
mean  by  the  value  of  the  hypothec?  How  can  the  bakmee  be  £IB? 
[fia^/finrd. — His  meaning  it,  that  tbe  value  ha  put  npon  the  ^rfotfaec 
w«3  XI.  ^.  Oid,  under  the  possibility  that  the  tcss^  .might  not 
return.]  A  very  ingenious  construction.  But  he  goes  on  to  swesr 
*'  that  tbe  trustee  on  the  saul  estate  ranked  this  deponent*^  claim  for  the 
sidd  balance  of  JCI8,  and  that  he  subsequently  received  oat  of  the  bsnk. 
mpt*s  estate  the  sum  of  j£10. 16t.,  bdng  a  oompoeitlon  at  the  imfce  of  ISib 
in  the  pound  on  the  said  sum  of  i6i8;  but  that  the  said  payBKot  eat 
of  tbe  bankrupt's  estate  did  not  affect  the  deponent's  daim  for  the  le- 
maining  sum  or  balance  of  X8.  9s.  Old.»  due  to  this  dcqpqoent,  and 
reserved  in  the  said  claim  and  affidavit  against  tbe  said  veaseL**  So 
that  he  swears  as  to  Scotch  law  and  English  law.  But  I  allow  the 
Monition  to  Issue,  that  he  may  not  be  precluded  of  his  ri^t. 

Now  another  different  question  arises,  a  question  of  oonstivctiea  of 
the  bond  given  at  the  time  the  holders  of  the  bottomry-bcmd  reoeifed 
the  amount  out  of  the  Registry, — tbe  bond  to  answer  latent  demaadsw 
The  Court  had  to  comment  upon  this  bond  in  the  case  of  tha 
**  Saracen,*'*  and  I  have  looked  into  Gierke's  Praxia^  and  my  impres- 
sion is,  that  the  bond  has  nothing  to  do  with  this  claim  at  all ;  that  it 
was  given  in  order  to  protect  the  Court  and  the  parties  entitled  to  tbe 
very  property  proceeded  against  and  adjudged.  The  bond  was  not 
given  to  protect  seamen's  wages.  But  I  ought  not  to  decide  the  qoo- 
tioD  at  issue  upon  an  eX'parU  Motion. 

Therefore,  I  shall  allow  the  Monition  to  issue  to  show  cause;  but 
the  party  must  be  fully  aware  that  this  is  of  the  nature  of  a  novel  expe- 
riment, and  that,  if  he  fails,  he  will  surely  be  condemned  in  the  costs. 

(Thcproceeding  was  abandoned.)  * 

*  4  Notes  of  Ca.  503. 
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Uie  Registev^Book:  of  Miurriages  in  the  districU  sealed  or      Fn.9i. 
stamped  whh^the  seal  of  office  of  the  Registrar  General.    It     n^ZHn 
then  pleaded  consmnmatiop,  the  birth  of  two  children,  and      BromMU, 
cohabitation  uQtil  21st  April,  1842,  when  the  husband  de» 
aerted  his  wife  and  went  to  America,  whence  he  returned  in 
18iS,  and  married  under  a  false  name  another  woman,  with 
whom  he  ocdiabited,  and  in  1848  was  indicted  for  and  con- 
victed of  bigamy. 

The  Libel  now  stood  for  admission  in  pcnutm. 

Jenner,  Dr*^  moved  the  admission  of  the  Libel,  observing 
that  this  was  the  first  case  of  a  marriage  in  plea  solemnized 
under  the  Statute. 

Dr.  Lushinoton.— -This  is  a  marriage  under  theGreneral  Jaoaitxirr. 
Marriage  Act,  as  it  is  called.  I  think  it  very  desirable  that 
the  Libel  should  contain  the  facts  necessary  to  be  pleaded, 
and  no  other.  Upon  looking  at  this  Libel,  in  the  first  place, 
the  marriage  appears  to  have  been  celebrated  in  one  of  the 
chapels  licensed  under  the  Act.  1  am  not  aware  it  is  neces- 
sary that  you  should  take  upon  yourself  the  onus  of  plead- 
ing the  form  in  which  it  was  celebrated,  '*  according  to  the 
rites  and  ceremonies  of  the  Church  of  Scotland/'  That 
mode  of  pleading  is  not  required ;  it  is  sufficient  to  plead 
that  the  marriage  was  had  there.  Then  it  is  pleaded,  *'  be- 
ing a  chapel  duly  licensed  for  the  solemnization  of  marriages 
pursuant  to  the  Statute  6  &  7  Will.  4,  c.  85,  sec.  18,"— 
that  is  quite  right,— <*  by  the  Rev.  A.  F.,  the  then  officiating 
minister  at  the  said  chapel,  who,  then  and  there,  in  the  pre- 
sence and  hearing  of  H.  G.,  the  Registrar  of  the  said  dis- 
trict, and  in  the  like  presence  and  hearing  of  divers  other 
persons  of  good  faith  and  credit,  pronounced  them,  the  said 
H.  £.  B.  and  R.  B.,  to  be  lawful  husband  and  wife  respec- 
tively." Then  follows  this :  **  and  an  entry  of  such  mar- 
riage was  duly  made  in  the  Register-Book  of  Marriages 
kept  in  and  for  the  said  chapel  and  district  for  the  said  year 
18S9,  ^d  the  said  H.  £•  B.  and  R.  B.  respectively  set  and 
subscribed  their  names  thereto."  That  is  the  Register  in  the 
chapel,  which  is  no  evidence  at  all,  in  its  ordinary  shape, 
and  of  this  fact  you  were  awye,  for  in  the  second  article 
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FxB.  84  you  plead  :  <<  In  part  supply  of  proof  of  the  premises  ia  the 
j^  Ti  preceding  article  mentioned^  the  party  proponent  ezhibiu, 
BramaJL  hereto  annexed,  and  prays  to  be  referred  to  and  taken  in 
part  proof  hereof^  two  Exhibits,  nnmbered  respectively  No.  1 
and  No.  2,"  and  « that  the  said  Exhibit  No.  1  is  a  true  and 
perfect  copy  of  the  original  entry  in  the  Register  of  the  said 
Prince's  Street  Chapel/'  &c^  <<  and  which  said  copy  has 
been  faithfully  collated  with  the  original  entry  contained  in 
the  said  original  Register-Book,  in  the  possession  of  the 
Registrar-General,  and  which  said  original  Register-Book 
will  be  attended  with  at  the  hearing  of  this  cause."  Why, 
it  is  quite  obvious  that  all  this  is  totally  unnecessary  under 
the  Act.  What  the  Act  requires  is  this,  that  there  should 
be  an  entry  made  by  the  Registrar  at  the  time  of  the  mar- 
riage. A  certified  copy,  under  seal,  should  be  sent  from  the 
Registrar,  and  admitted  as  evidence.  Yon  go  on  to  plead, 
and  that  is  all  I  want,  <<  The  Exhibit  No.  2  is  a  certified 
copy  of  the  entry  in  the  Register-Book  of  Marriages  in  the 
district  of  Stoke  Damerel  of  the  marriage  of  the  said 
H.  E.  B.  and  R.  B."  Then  you  go  on  to  plead,  and  y&rj 
properly  so,  that  it  is  under  the  seal  of  office  of  the  Regis- 
trar-General, and  as  such  is  to  be  received  as  evidence  of 
such  marriage,  pursuant  to  the  Statute  6  &  7  Will.  4,  c.  8^ 
which  is  in  fact  incorporated  with  the  Marriage  Act.  It 
appears  to  me  abundantly  clear  that  you  may  dismiss  frooi 
your  consideration  altogether  the  first  Exhibit :  it  is  unne- 
cessary. Think  what  the  consequences  would  be  were  it 
necessary.  We  should  annul  the  provisions  of  the  Act, 
which  make  the  certified  copy  evidence,  and  we  should  have 
to  bring  the  original  Entry-Book  of  every  Dissenting  Chapel 
to  prove  that  it  was  a  correct  Exhibit.  [Jennen— That 
might  be  necessary  in  some  instances,  with  reference  to 
handwriting.^  Then  you  want  it  in  proof  of  identity.  If 
you  want  it  for  that  purpose,  it  is  a  different  thing ;  then  it 
is  evidence,  and  you  can  adduce  it  at  any  time ;  but  it  can- 
not be  done  in  the  way  it  is  now  pleaded.  What  I  am  afraid 
of  is,  the  establishment  of  a  precedent  throwing  an  omu 
which  the  Act  intended  to  prevent. 

Libel  to  be      You  can  easily  reform  this  Libel  by  striking  out  every- 
reformed. 
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thing  relating  to  what  is  called  the  original  entry  of  mar-       Fu.  24. 

riage  had  in  this  chapel.  BramaU  y 

(This  was  accordingly  done.)  BramaU, 

Jennings,  Proctor  for  the  wife. 


ifttgl)  Court  of  SllimtraUs. 

March  9.  Add,CowtDay, 

Thk  '^  Columbus*"— -i4c^  on  PeiitiorU'^Tlns  was  an  ob-  Damage.  — 
jection  to  the  Report  of  the  Registrar  and  Merchants,  in  a  ^^J?c^»o^  to 
cause  of  collision.  The  smack  Tryal,  whilst  engaged  in  port — a  lole 
fishing  off  Dungeness»  was  run  down  by  the  ship  Columbus,  o^"©*"*  ^^^g 
on  the  17th  June^  1847,  and  sunk.  On  the  2nd  July,  she  fishing-  smack 
was  weighed  and  taken  into  Rye,  under  the  direction  and  at  ®"pk  in  a  col- 
the  expense  of  Mr.  Fletcher,  the  owner  of  the  Co/«iR6tf«>  entitled  to  have 

who  thereupon  gave  notice  to  the  agent  of  John  Woodward,  included  in  the 

«  1  ^1111  1         amount  of  da- 

the  owner  and  master  of  the  smack,  that  he  was  ready  to  ^^^^^  ],;g  ^^g^B 

deliver  her  to  him,  and  that  he  would  not  be  responsible  for  and  the  average 
any  loss  or  expense  that  might  accrue  in  respect  to  her ;  but  vewel.  — °Tt  is 
no  answer  was  given  on  the  part  of  Woodward,  who,  on  the  not  incumbent 
12th  July,  1847,  commenced  an  action  in  this  Court,  pro-  ofavMse?^nk 
ceeding  by  Plea  and  Proof,  and  on  the  22nd  July,  1848,  the  at  sea  to  incur 
Court  (assisted  by  Trinity  Masters)  condemned  the  Columbus  *^J  ^^Stun  o° 
in  the  damage  and  costs,  referring  the  amount  to  the  Regi^  salvage  to  raise 
trar  and  Merchants.  Their  Report,  allowing  £310. 10s.  for  J^J'  o'^er^of 
the  vessel,  was  now  objected  to  on  the  part  of  the  owner  the  vessel  do- 
of  the  smack,  who  alleged  that  two  sums,  of  £89  and  £75,  jngthe damage, 

III     mio     vttSwp 

had  been  improperly  disallowed,  masmuch  as,  the  smack  havingweighed 

havinir  been  the  sole  means  of  his  support,  he  had  sustained  ^^^  "naack  and 

^  .  ,  _  conveyed     her 

the  loss  of  £89  wages  and  victualling,  and  of  £75  for  twelve  into  a  port,  did 

months'  average  profit  accruing  to  him  from  the  usual  em-  *?  *^  ^*"  ^^^ 

ployment  of  the  smack.     On  behalf  of  the  owner  of  the  pense,  and  her 

Columbus,  it  was  alleged  that,  prior  to  the  weighing  of  the  owner  was  not 

_  .,«  ,11         i_     bound  to  take 

smack,  her  stores,  tackle,  &c.  were  saved,  partly  by  the  her,   but   was 


678  ADMIRALTY  COURT.  IHiuT. 

Mabcr  9.     coast-guard  and  partly  by  the  smack's  men ;  that  the  smack, 

C^^^^^     which  remained  in  the  port  of  Rye,  and  the  stores,  Arc,  were 

.  the  sole  property  of  Woodward,  and  belonged  to  no  other 

cover  88  for  a  person,  whereas  he  had  claimed  as  for  a  total  loss,  and  the 

total    loM.  —  Report  had  allowed  that  claim ;  that  the  smack  might  have 

with  reference  ^^^^^  adequately  repaired  and  put  into  condition  fit  for  use 

to  partial  da-  at  a  moderate  expense,  and  that  the  owner  of  the  Columbus 

\(m  consider-  ^^  "^^  liable  for  any  other  charge  than  the  expense  of  ade- 

ed.  quately  repairing  the  smack,  and  the   restitution   of  her 

stores,  tackle,  &c.,  all  further  loss  having  been  owing  to 

Woodward,  her  owner,  not  taking  possession  of  her  and 

forthwith  repairing  her ;  but  nevertheless  he  consented  to 

the  confirmation  of  the  Report  as  it  stood. 

Addams,  Dr.,  for  the  owner  of  the  smack ;  Haggard,  Dr., 
for  the  owner  of  the  Cdumbus. 

JnDOMBKT.  Db.  LusHiNGTOK.— -The  Court,  with  the  assistance  of 

Trinity  Masters,  having  pronounced  in  favour  of  the  claim 
on  behalf  of  the  plaintiff,  a  reference,  according  to  the  usual 
course,  was  made  to  the  Registrar  and  Merchants,  to  report 
as  to  what  was  due  by  reason  of  the  damage.  They  have 
given  to  the  party  proceeding  what  they  consider  to  be  the 
full  value  of  the  smack  run  down,  namely,  £310. 10s.  Mr. 
Woodward,  the  party,  proceeding,  has  not  objected  to 
that  being  a  just  estimate  of  the  value  of  the  ship ;  but 
he  takes  objection  to  the  Report  on  the  ground  that  the 
Registrar  and  Merchants  have  disallowed  two  itenw, 
namely,  one  year's  wages  as  master  (fifty-two  weeks), 
£104,  less  £15  money  received,  leaving  £89,  and  the 
average  profits  of  the  smack  for  the  same  period,  £75.  The 
Registrar  and  Merchants  have  given  the  sum  mentioned  in 
their  Report,  which  includes  all  the  items  they  thought 
ought  properly  to  be  included  in  it,  £332.  8s.,  with  interest 
thereon  from  the  day  of  the  collision,— -that  is,  from  the  day 
the  vessel  was  struck  and  no  longer  fit  for  use, — at  5  per 
cent.,  up  to  the  time  when  the  amount  shall  be  paid.  On 
behalf  of  Mr.  Fletcher,  the  owner  of  the  Columbus,  the  Act 
on  Petition,  besides  contesting  the  claim  of  Mr.  Woodward 
to  further  compensation,  goes  on  to  state  that  the  mode  of 
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calculating  the  value  of  the  vessel  at  JCSlO.lOs.  is  erroneousy  Hamu  9. 
in  consequence  of  the  vessel  having  been  weighed  and  car-  ^~ir|j7 
ried  to  Rye^  where  she  might  have  been  repaired  at  a  cer- 
tain expense^  much  less  than  the  value  stated  here.  But  at 
the  same  time  it  is  alleged  that  Mr.  Fletcher  would  not  have 
disputed  the  Report  unless  it  had  been  in  the  first  instance 
objected  to  by  Mr.  Woodward. 

This  is  a  case  in  which  the  Registrar  and  Merchants  The  principle 
have  proceeded^  as  for  a  total  loss,  precisely  upon  the  same  ff?,^^*  ^ 
principle  as  if  this  vessel  had  gone  to  the  bottom  of  the  sea^ 
and  had  never  been  recovered  afterwards*  How  far  that 
was  right,  under  the  circumstances  of  this  case,  I  will  pre* 
sently  advert  to ;  but  for  the  purpose  of  considering  the 
claim  made  by  Mr.  Woodward,  it  must  be  regarded  as  for 
a  total  loss.  On  behalf  of  Mr.  Woodward,  it  has  been 
argued  that  the  principle  upon  which  this  Court  proceeds  is 
restiiuiio  in  integrum, — that  is,  of  putting  the  party  who  has 
received  the  damage  (which  is  considered  in  the  nature  of 
damage  done  towards  him)  in  the  same  situation  as  he  would 
have  been  placed  in  provided  no  such  collision  had  taken 
place ;  and  no  doubt  the  general  principle  in  all  cases  is, 
that  where  wrong  is  done  by  one  individual  to  another,  by 
himself  or  his  servants,  for  whose  acts  the  law  makes  him 
responsible,  the  other  party  shall  receive  an  indemnity  for 
the  loss.  But  though  that  is  the  principle,  there  are  certain 
rules  which  Courts  of  Law  have  always  found  it  necessary 
to  apply  in  estimating  that  loss.  It  is  utterly  impossible, 
in  the  transactions  of  human  life,  that  the  remedy  which  the 
law  gives  should  always  go  to  the  precise  amount ;  in  many 
cases  it  will  fall  short  of,  in  some  it  may  happen  to  exceed) 
the  amount  of  the  loss :  I  say  "  exceed,"  because  in  the 
case  of  the  **  Gazelle,*'*  and  in  another  case  brought  to  the 
notice  of  the  Court,  a  larger  sum  was  given  than  the  real 
loss  sustained  by  the  party  suing.  I  never  recollect  a  case, 
and  no  case  has  been  suggested  to  me,  in  which,  where 
a  vessel  has  been  considered  as  totally  lost,  and  the  value  of 
that  loss  has  been  given  by  the  Registrar  and  Merchants, 

*  3  Notes  of  C«.  75. 
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any  claim  whatever  has  been  made  beyond  that  value,  and 
I  confess^  when  I  first  read  these  papers,  I  looked  with  aoone 
anxiety  to  see  whether  a  precedent  could  be  found ;  whe- 
ther any  single  instance  had  occurred,  in  the  numerous  cases 
which  have  taken  place,  not  only  in  my  time^  but  that  of 
my  predecessors ;  but  I  found  none,  and  the  learned  Coun* 
sel,  who  argued  for  Mr.  Woodward,  does  not  seem  to  have 
been  more  successful  in  his  research.  The  only  ground  apon 
which  such  a  claim  can  be  urged  and  supported  is,  that  yoa 
ought  to  put  the  individual  in  the  state  he  was  in  prior  to 
the  time  of  the  colUison,  and  that  the  Courts  in  cases  of 
partial  loss,  has  been  accustomed  to  give,  or  at  least  in  some 
instances  has  given,  that  which  amounts  to  indemnity. 

I  am  of  opinion  that,  in  this  case,  the  reason  does  not 
apply.     Let  us  consider  what  would  be  the  consequence  of 
giving  anything  beyond  the  full  value  of  the  vessel  de- 
stroyed.    Suppose  it  had  been  the  case  of  a  vessel  bound 
for  the  East  Indies  on  a  valuable  charter-party,  in  whidi  not 
only  the  owners  were  entitled  to  a  large  fi*eight,  but  the 
master  expected  considerable  profit  from  the   allowancei 
made  to  him ;  would  it  have  been  possible  for  this  CmnrU 
or  any  other,  to  give  not  merely  the  value  of  the  vessel,  but 
to  take  into  view  all  contingent  advantages  which  might  or 
might  not  arise  ?    I  take  the  rule  to  be  this :  in  the  case  of  a 
total  loss,  you  calculate  the  value  of  the  property  destroyed, 
at  the  time  of  the  loss,  and  pay  it  to  the  individual,  as  a  foil 
indemnity  to  him  for  all  that  may  have  happened  to  hioi 
and  you  never  can  by  possibility  enter  into  an  examinidoD 
of  what  might  have  been  gained,  or  on  the  other  hand  lost, 
by  an  adventure  of  this  description.     I  see  no  limit  to  the 
principle,  if  it  were  once  admitted.    It  would  not  be  simply 
in  cases  where  it  was  confined  to  the  value  of  the  ship,  bat 
there  would  be  all  sorts  of  ramifications, — the  profit  to  be 
derived  from  that  voyage,  or  indeed  from  the  return-voyage^ 
which  might  be  said  to  have  been  defeated  by  the  collisio& 
I  am  of  opinion,  upon  that  ground  a1one>  that  I  cannot 
maintain  this  claim. 

But  with  respect  to  partial  loss,  that  is  a  totally  different 
thing ;  there  the  Court  has  already  given, — it  did  so  in  the 
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case  of  ike  ^*  Oazelle"  in  very  peculiar  circumstances, — 
compensation  for  the  additional  loss  of  freight  occasioned 
by  the  detention.  It  is  perfectly  manifest  that,  if  a  ship  is 
going  from  one  port  to  another^  and  receives  damage,  and 
is  detained  for  a  given  space  of  time,  and  thereby  loses 
freight,  that  is  capable  of  being  accurately  estimated;  it 
depends  upon  no  contingency,  and  would  be,  in  fact,  an  ab- 
solute loss,  and  for  which  the  owner  of  the  diip  receiving 
damage  would  be  justly  entitled  to  compensation. 

I  think  the  Registrar  and  Merchants  have  exercised  a  very 
sound  discretion ;  they  have  given  the  value  of  the  property, 
and  interest  from  the  very  date  of  the  loss  itself,  proceeding 
on  the  principle,  that  the  value  of  the  property  must  repre- 
sent the  loss,  and  the  interest  from  the  date  of  the  loss  to  that 
of  the  payment  puts  Mr.  Woodward  in  the  same  situation  as 
if  he  had  received  payment  at  the  time.  I  have,  therefore,  not 
the  least  disposition  to  disturb  the  Report  on  that  ground. 

I  do  not  know  whether  it  is  desired  that  I  should  now 
go  to  the  consideration  of  that  objection  which  Mr.  Fletcher 
suggests,  who  says,  **  I  am  desirous  of  having  a  reference 
to  the  Registrar  and  Merchants^  in  case  you  admit  Mr. 
Woodward's  claims.**    It  is  a  matter  of  difficulty,  but  I  am 
ready  to  enter  upon  it  if  the  Counsel  think  it  necessary* 
[Hfl^arcf.— The  Court  perceives  the  terms  of  the  Answer 
to  the  Act.    The  party  has  <*  prayed  the  JudgCy  if  he  should 
overrule  or  refer  back  the  Report  on  account  of  the  objec- 
tions thereto  taken  by  F.  Clarkson,  also  to  overrule  the 
same  or  to  refer  it  back  in  respect  of  the  objections  taken 
thereto  by  Wadeson.**]     It  is  in  consequence  of  these  terms 
that  I  put  it  to  Counsel,  to  know  whether  tliey  desire  that  I 
should  consider  that  objection.    They  are  entitled  to  it  if 
they  insist  upon  it,  and  I  am  ready  to  do  so.     On  my  own 
part,  it  is  not  from  reluctance  that  I  did  not  address  myself  to 
this  objection;  but  it  was  for  these  reasons :  because  I  fully 
admit  it  to  be  a  case  of  considerable  difficulty  to  say  under 
what  circumstances  a  vessel  can  be  abandoned  in  a  case  of 
collision,  and  because  I  know  it  to  be  impossible  to  lay  down 
a  general  principle  which  could  not  be  open  to  objection,  and 
I  am  reluctant  to  make  remarks  that  might  lead  to  litigation 
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March  9.     in  future  cases.    It  is  not  that  I  enteitain  a  doubt  at  to  what 
' — 7        ought  to  be  the  true  principle  in  this  or  other  cases.    If  I 
am  asked  whether  the  principle  of  abandonment,  as  applied 
to  insurance  cases,  applies  to  cases  of  coUinon^  I  say  ^  no;** 
I  have  no  intention  or  wish  to  import  into  this  Courts  in 
cases  of  this  kind^  all  the  rules  and  principles  which  a  long 
series  of  determinations  has  made  the  law  of  Courts  of  Coin- 
Rule  applica-  mon  Liaw  with  respect  to  cases  of  insurance.   But  I  take  this 
abandonment  ^  be  the  rule  on  which  I  must  proceed;  that  if  a  vessel  it 
not  merely  run  down   and  partially  damaged,   but  if  it 
should  be  sunk  at  sea^  it  is  not  incumbent  on  the  owners  of 
the  vessel  so  sunk  to  go  to  any  expense  whatever  in  the  na* 
ture  of  salvage  for  the  purpose  of  raising  her,  making  them- 
selves or  their  property  liable  to  the  salvors,  and  involving 
the  risk  of  failure  in  bringing  the  vessel  to  a  place  of  safetf. 
I  apprehend  this  to  be  the  true  principle:  bnt  let  me  not  be 
misunderstood.    I  apply  that  principle  only  where  a  vessd 
is  sunk,  and  in  no  case  whatever  to  partial  damage,  where 
there  is  the  slightest  chance  of  bringing  the  vessel  damaged 
safe  into  port,  however  great  the  expense  may  bet  provided, 
— which  it  must  always  be, — that  the  reward  of  the  aalvon 
would  not  exceed  the  value  of  the  property  salved.    JSuch 
is  the  principle  and  rule  of  law.    Therefore,  I  hold,  in  the 
present  instance,  that  Mr.  Woodward,  the  owner^  was  not 
bound  to  have  weighed  the  smack  and  to  have  incurred 
the  expense  of  conveying  her  into  the  port  of  Rye.    But 
Mr.  Fletcher  undertook  this  at  his  own  expense^  and^  suc- 
ceeding,   he    made  an   offer  to  Mr.  Woodward   to   take 
possession  of  the   vessel  in  the  state  in  which    she  then 
was.    Now,  beyond  all  doubt,  the  Court  entertained  for- 
merly no  difficulty,  and  it  is  free  to  say  that  at  the  present 
moment  it  is  without  doubt,  as  to  the  course  which  ought  to 
have  been  pursued  by  either  or  both  of  these  parties.    On 
the  one  hand,  it  is  true  that  Mr.  Fletcher  had  no  absolute 
property  in  the  vessel;  on  the  other  hand,  it  is  equally  true 
that  this  vessel  was  rescued  from  the  peril  of  the  sea  not  by 
the  act  of  her  owner ;  and  whether  he  was  compellable  or 
not  to  take  possession  of  that  vessel,  it  is  clear  he  was  not 
bound  to  repair  it,  but  might  have  left  her  lying  as  she  was. 
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He  would  have  left  her  lying  there  entirely  at  his  own  risk,     March  9. 

because  if  she  had  been  utterly  destroyed  and  he  had  failed     Cohtmbus 

in  the  suit,  he  must  have  taken  the  consequences  of  the 

whole  of  his.trouble ;  but  he  was  not  bound  to  have  repaired 

her.     I  think  the  true  and  proper  course  would  have  been 

this:  for  the  parties  to  have  applied  to  the  Court,  stating  the 

circumstances  in  which  the  smack  was,  and  have  caUed  on 

the  Court  to  decree  the  sale  of  the  vessel,  and  the  proceeds 

might  have  been  brought  in  to  abide  the  result  of  the  suit. 

But  that  course  was  not  pursued.   I  think  now  Mr.  Fletcher 

18  entitled  to  have  the  vessel  sold,  if  he  thinks  fit  to  make  an 

application,  and  that  the  proceeds  of  the  sale  will  be  his  own 

property.    If  it  were  worth  prosecuting  it,  undoubtedly  a 

sale  under  the  Court  would  give  a  perfect  and  indefeasible 

title  to  the  purchaser. 

Therefore,  upon  the  wholci  I  am  of  opinion  that  the  Re-     Report  con. 
port  ought  to  be  confirmed ;  for  I  am  satisfied,  considering  '"™^°- 
the  difiiculties  in  which  the  Registrar  and  Merchants  have 
been  placed,  they  have  come  to  as  just  and  equitable  a  con- 
clusion as  could  have  been  come  to :  therefore,  I  have  no 
hesitation  in  confirming  the  Report. 

(Report  confirmed,  without  the  costs  of  this  application.) 

Proctors : — F,  Clarhton,  for  the  owner  of  the  smack ;  Wadeaon^  for 
the  owner  of  the  Columbus. 


Thb  <<  Sarah.*' — Motion. — In  this  case,  an  action  in  a  Salyage.  -~ 
cause  of  salvage  was  entered  against  the  brig  Sarah,  and  her  S?'^**""^**^* 
freight^  in  the  sum  of  £350,  and  the  ship  was  arrested.  An  leged  the  value 
appearance  wifs  given  for  her  owners,  who  gave  bail,  ^iSS'^^'^i^® 
alleging  the  value  of  the  brig  to  be  £600,  and  their  Proctor  galvorSfWithoot 
prayed  a  Supersedeas  of  the  arrest;  the  Proctor  for  the  sal-  JwioWng^sf- 
vors  objected  to  the  value  so  alleged  by  the  owners,  and  the  a  Commission 
Court  at  his  petition  decreed  a  Commission  of  Appraise-  ^^  Appraise- 
ment.    Upon  the  return  of  the  Commission  (under  which  returned   the 

the  value  of  the  ship  was  appraised  at  £M7)  the  Court  de-  \»1««  »t  ^4*7, 

•      «  T«i  1  ..         «i«r»         the  Coort  con- 

creed  a  Supersedeas  of  the  arrest,  at  the  petition  of  the  Proc-  demnedthesal. 

tor  for  the  owners,  who,  on  the  next  Court-day,  tendered  vorsinthecosts 
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ofthe  Commis- 
sion.—The  re- 
gular course  is 
to  bring  in  an  af- 
fidavit, but  the 
first  step  on  the 
part  of  the  sal- 
vors is  to  de- 
mand one  be- 
fore taking  out 
a  Commission. 

AaOCMJEllT. 


jE50  for  the  salvage  seryices,  together  with  such  costs  as 
were  dae  by  law,  excepting  the  costs  of  the  CommitsioD  of 
Appraisement,  The  Proctor  for  the  salvoni  declared  his 
parties  would  accept  the  tender,  bat  daimedthe  costs  ofthe 
appraisement.  On  the  part  of  the  owners^  the  Court  was 
now  moved  to  condemn  the  salvors  in  the  costs  occasioned 
bj  the  Commisnon  of  Appraisement. 

Harding,  Dr.,  for  the  owners. — The  law  is  laid  down  in 
the  case  of  the  **  Persian/*^  Here  a  Commission  of  Ap- 
praisement was  unnecessary,  as  we  had  overstated  the  value. 

AddamSf  Dr,,  for  the  salvors. — The  value  alleged  by  the 
owners  rested  simply  upon  the  statement  of  their  Proctor, 
and  the  adverse  Proctor,  not  being  satisfied,  prayed  a  Com- 
mission, to  which  the  other  Proctor  did  not  object ;  if  he 
had  objected,  and  offered  to  bring  in  an  affidavit,  then  if  the 
salvors  had  taken  out  a  Commission,  they  would  have  been 
liable  for  the  expense.  It  was  not  incumbent  upon  us  to 
submit  to  a  mere  allegation  on  the  other  side.  According  to 
the  Registrar^  where  there  is  an  affidavit  to  the  value,  and  a 
Commission  is  taken  out,  which  returns  the  value  less  than 
that  stated  in  the  affidavit,  the  parties  taking  it  out  bear  the 
expense ;  but  where  the  value  rests  upon  a  mere  allegatioD, 
the  costs  fall  upon  the  owners.  [Per  Curiam. — Is  that 
so?  Registrar. — No,  I  cannot  say  that.  It  is  the  usual 
practice  to  exhibit  the  affidavit  first;  there  is  nothing  to 
bind  the  party  unless  it  is  exhibited.  I  was  not  avrare  of 
the  case  of  the  "  Persian"] 


JvDQUEKt* 


Dr.  Lushington. — There  is  no  difficulty  in  the  case.  If 
the  Proctor  states  the  value  to  be  a  given  sum,  and  does  not 
produce  an  affidavit  in  order  to  verify  that  statement,  it  is 
the  business  of  the  other  party  to  ask  for  an  affidavit.  If 
the  affidavit  is  not  produced^  a  Commission  may  be  taken 
out,  and  the  vessel  appraised,  and  the  Court  will  give  the 
costs.  But  what  has  been  done  here  ?  The  Ptoctor,  with- 
out an  affidavit,  alleges  the  value  to  be  £600^  and  the  other 
party  immediately  takes  out  the  Commission.     Unquestion- 


•  1  Rob.  jun.  327.     1  Notes  of  Ca.  304. 
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ably,  under  these  drcomtUiicea,  I  will  not  give  the  expenses  Maeor  9l 
of  the  appnusement.  It  is  trne^  the  r^;alar  coarse  is,  to  ^^^^ 
bring  in  an  affidavit ;  but  you  are  not  to  cure  its  omission 
by  immediately  taking  out  a  Commission  of  Appraisement ; 
you  are  to  cure  it  by  demanding  an  affidavit,  and«  if  that  is 
refused,  the  remedy  is  then  in  your  own  hands ;  you  take 
out  the  Commission  at  the  expense  of  the  other  parties.  No 
objection  was  Uken,  in  this  case,  to  the  want  of  an  affidavit, 
but  the  Commission  was  taken  out,  and  the  vessel*  instead  of 
producing  £600,  produces  only  dE447.  Certainly  I  will  noS 
allow  the  expense  of  the  Commission. 

(The  salvors  condemned  in  the  costs  of  the  Commission     Motion 
of  Appraisement,  and  of  this  Motion.)  granted. 

Fh)etort : — Nichalton,  for  the  owners ;  Crosse,  for  the  salvors. 


Mabch  14.  '  Add.CowrtDaif. 

CoRNBBY  v.  Gibbons.*- Cati^e. — This  was  a  business  of  Whersatesta- 
proving  in  solemn  form  the  last  will  of  Mary  Comeby,  spin-  trix,  having  re- 
ster,  by  Samuel  Comeby,  the  nephew  of  the  deceased,  and  ton  to  draw  for 
sole  executor  named  in  the  will,  against  Lydia  Gibbons,  ^^^  ^f  ^^"'^ 
widow,  her  niece,  and  one  of  her  next  of  kin.  In  the  year  he  did  w^'leav- 
1844,  the  deceased  requested  her  nephew,  Mr.  Samuel  jlj^  .  ^  ^"?^ 
Comeby,  to  draw  for  her  the  form  of  a  will,  and  he  accord-  the  disposition, 
ingly  wrote  on  the  upper  part  of  the  first  side  of  a  sheet  of  ^1^*<*  •l^*  ^^l- 
foolscap  paper  the  formal  commencement  or  Introductory  por-  her  o^  hand, 
tion  of  the  will,  leaving  the  remaining  part  of  that  side  and  *  considerable 
the  whole  of  the  second  side  blank,  and  wrote  on  the  third  J^J^  in  ^  lbs 
side  the  concluding  portion  of  the  will,  leaving  blank  spaces  ^7  ^  ^® 
for  the  name  of  the  executor,  the  date,  and  the  signature,  ^yjj  ezerated? 
and  adding  the  attestation-clause;  and  he  delivered  the -^ Held,  that 
paper  in  this  state  to  the  deceased.  On  the  18th  March,  1846,  ^^'^{j^ 
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Maech  14.    the  deceased,  in  conversation  with  Miss  Betts,  who  resided 

^      7         in  the  same  house  with  her,  declared  that  she  intended 

Gibbom,      making  her  will,  and  on  the  following  morning,  having  then 

with,  there  be-  ^^^  papers  in  her  hand^  including  the  paper  before-men- 

ing  no  words  tioned,  she  informed  Miss  Betts  that  she  was  then  going  to 

tCT?WMkJb^I  ^"^  ^®^  ^^"'  ^^  ^^"^^  ^^^  ^®'  ^°  ^  witness  it.  Subsc 
ing  left  in  the  quently,  on  the  same  day,  Miss  Betts  and  her  father,  at  the 
body  of  a  will,  request  of  the  deceased,  attended  in  her  room,  when  she  re- 
quested them  to  sign  her  will,  and  with  her  own  hand  in- 
serted the  date  in  the  paper  (then  lying  on  the  table),  and 
signed  her  name,  in  the  presence  of  Mr.  Betts  and  Min 
Betts,  who  jointly  attested  and  subscribed  the  will  in  the  pre- 
sence of  the  deceased,  and  she  then  deposited  it  in  a  drawer 
in  her  room*  On  the  following  morning,  the  deceased,  who 
had  at  such  time  a  lighted  candle  and  some  papers  in  her 
hand,  informed  Miss  Betts  that  she  was  about  to  seal  op  her 
will,  so  that  nobody  should  see  what  she  had  been  doing ; 
and  after  the  death  of  the  deceased,  on  the  11th  April, 
1848,  the  will  was  found  in  her  repositories,  sealed  up  in 
an  envelope. 

The  will  appeared  in  the  following  state,  the  words  en- 
closed in  brackets  [  ]  being  in  the  handwriting  of  the  de- 
ceased, and  the  rest  of  the  will  in  that  of  Mr.  S.  Comeby  :— 

In  the  name  of  God,  Amen. 
I,  Mary  Comeby,  of,  &c.,  being  in  good  health  of  body  and  of 
sound  and  disposing  mind  and  memory,  do  make  and  dedare  Uut 
to  be  my  last  will  and  testament  in  the  manner  following,  that  ii 
to  say :  I  order  that  all  my  debts,  funeral  expenses  and  charges  of 
proving  this  my  will  be  in  the  first  place  fully  paid  and  satisfied, 
and  after  payment  thereof  and  every  part  thereof,  I  give  and  bd> 
queath  unto  [my  brother,  Samuel  Corneby,  fifty  pounds, — mtdAa 
follow  various  legacies,  filling  the  remaimder  of  the  first  side  qftk 
sheet  and  nearly  three^fowths  of  the  second  side,  the  lower  part  ^ 
this  side  being  blank :  then  on  the  third  side,  beginning  below  thefint 
line  of  the  writing  on  the  second  side,  so  as  to  have  the  appearsMee 
of  a  blank  space.']  But  should  there  not  be  funds  anfiScient  to 
pay  the  legacies  herein  mentioned  (in  full),  it  is  my  wish  thatesd 
of  the  above-mentioned  sums  shall  be  reduced  in  just  and  fair  pro* 
portion  to  each  legatee,  such  as  the  deficiency  may  require.  And  I 
do  hereby  nominate,  constitute  and  appoint  [Mr.  Samuel  Comebf, 
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my  nephew,  to  be  residuary  legatee  and]  my  executor  of  this     Maech  14. 
my  last  will,  revoking  all  former  wills,  and  declare  this  to  be  my      ^  "^ 
last  will  and  testament.     In  witness  whereof,  I,  the  said  testator,      ^^^Mt.  * 
Mary  Comeby,  have  to  this  my  last  will  and  testament  set  my 
band  and  seal  the  [nineteenth]  day  of  [March]  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty  [six]. 

[Mary  Comeby.] 

I   Seal.    I 


Signed,  sealed,  published  and  declared  by  the  said  testator,  Mary 
Comeby,  as  and  for  her  last  will  and  testament,  in  the  presence  of 
«•,  who,  in  her  presence  and  at  her  request  and  in  the  presence  of 
each  other,  have  subscribed  our  names  as  witnesses  thereto. 

John  Betts. 

Sarah  Betts. 

Jenner^  Dr.,  for  the  executor>  in  support  of  the  will ; 
Robinson,  Dr.,  contriL 

Dr.  Lushington.* — I  am  of  opinion  that  I  must  decree  Jui>o*i»kt, 
probate  of  this  paper  to  pass.  The  Act  directs  that  a  will 
shall  be  signed  "  at  the  foot  or  end  thereof."  The  object 
was  to  prevent  an  open  space  being  left,  between  the  foot  or 
end  and  the  signature  of  the  testator,  in  which  matter  miglit 
be  inserted  not  originally  in  the  will.  In  this  respect^  the 
intention  of  the  Act  has  been  carried  into  effect^  in  letter 
and  in  spirit.  But  with  regard  to  blank  spaces  left  in  any 
preceding  part  of  the  will^  there  is  nothing  in  the  Act  on 
the  subject.  If  I  were  to  introduce  that,  as  a  circumstance 
working  out  a  nullity,  I  should  have  to  decide,  in  the 
first  place,  what  should  be  considered  a  blank  space — for 
inatancey  whether  a  line  half-broken  off^  or  a  space  of  a 
quarter  of  an  inch  between  some  lines  and  half  an  inch  in 
othera,  was  a  blank  space.  In  short,  the  Court  would  have 
to  descend  into  very  minute  considerations^to  ascertain  in 
many  cases  what  would  be  a  blank  or  a  space  or  not.  Here 
no  one  can  doubt  that  a  space  was  lefl ;  it  is  apparent,  and 
is  accounted  for  by  the  circumstances  of  the  case.  It  appears 
that  the  testatrix  had  obtained  the  form  of  a  will  to  be  made 
by  some  other  person,  and  had  commenced  the  writing  of 

*  Sitting  as  Surrogate. 
VOL.  VI.  4  8 
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March  14.    the  will,  leaving  a  blank  for  the  dispositiye  part,  and  she 

Contehu  v      proceeds  to  make  the  disposition  in  her  own  handwriting, 

Gibbons.      and  it  happens  that  she  finished  this  disposition  before  she 

came  to  the  conclusion  of  the  will  as  originally  contained  in 

the  form.     Now,  I  really  think  I  am  not  justified  on  the 

strictest  principle  in  introducing  into  the  Act  any  nullity 

which  does  not  already  appear  on  the  face  of  it.     There  are 

no  words  in  the  Act  to  prevent  a  space  being  lef\  in  the 

body  of  the  will,  and  I  cannot  undertake  to  say,  though 

mischief  might  arise  from  the  circumstance  of  blanks  being 

lef%,  that  that  mischief  is  so  great  that  I  ought  to  extend  the 

operation  of  the  Act  of  Parliament  without  words  on  which 

I  can  pin  my  judgment.    The  matter  must  be  taken  to  have 

been  before  the  Legislature,  and  if  an  evil,  it  is  not  one 

Will    pre.  against  which  they  thought  proper  to  provide ;  therefore, 

moiinced  for.      ^y^  ^^.j|  ^^^^  ^^  pronounced  for. 

(The  costs  out  of  the  estate.) 

Proctors  -.^Jenner,  for  the  Executor ;  SkipwUh,  for  the  Next  of  Kin. 


Dntrinal  eonmiitttt  of  tfft  Vrit)v  eountil 

March  20. 

Articles  Craio  v.  Farnall.  —  Appeal. —  Cause. — This    was  an 

against  a  clerk  appeal  from  the  Arches  Court  of  Canterbury,  where  it  was 
for  adultery^  *  cause  of  office  promoted  by  Mr.  George  Rooke  Farnall 
fornication,  or  against  the  Rev.  John  Kershaw  Craig,  minister  of  the  New 
h"ew"not*"o*be  Church  of  Saint  John  the  Baptist,  Burley,  Hants,  for  adul- 
proved,  revers-  tery,  fornication,  or  incontinence.  The  Court  below  held* 
tence^  *  of  "the  ^^^^  ^^^  Promoter  had  failed  in  proof  of  some  of  the  Articles, 
Court  below,  but  that  a  part  of  the  charges  had  been  proved,  and  sen- 
tenced the  defendant  to  suspension  for  two  years,  and  to 
the  payment  o£  £250  fumine  expensarum.     From  this  sen- 

*  5  Notes  of  C«.  557. 
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tence  the  defendant  appealed,  and  the  promoter  adhered  to     March  20. 
the  appeal.  ^^ 

Haggard,  Dr.,  on  behalf  of  the  Respondent  (Promoter)^  FamalL 
moved  their  Lordships  to  rescind  the  conclusion  of  the  ^^^'  13. 
cause,  for  the  purpose  of  receiving  Additional  Articles  on  the 
part  of  the  Respondent,  and  also  to  direct  the  attendance  of 
the  witnesses  produced  in  the  Court  below  on  behalf  of  the 
Appellant,  in  order  that  they  might  be  examined  vivd  voce. 
He  grounded  his  first  motion  principally  on  two  affidavits 
made  by  Moses  Sims^  a  servant  in  the  employ  of  the  Appel- 
lant from  the  month  of  January,  in  the  year  1845^  till  the 
month  of  May,  1848,  which  were  met  by  counter-affidavits 
by  the  Appellant  and  others. 

Thkir  Lordships,  without  hearing  Counsel  for  the  Ap- 
pellants, rejected  the  application.  No  case  had  been  cited 
to  show  that  they  had  the  power  to  do  what  was  sought, 
and  even  if  they  had  such  a  power,  it  had  not  been 
shown  that  the  circumstances  were  such  as  would  justify 
the  exercise  of  it.  They,  therefore,  had  no  hesitation  what- 
ever in  refusing  both  the  applications,  with  costs. 

The  case  was  then  argued,  on  the  evidence  taken  in  the  March  1,5,&6. 
Court  below,  by  Sir  F.  Thesiger,  Q.C.,  and  Addams,  Dr., 
for  the  Appellant;  and  Sir  J,  Jervis^  A.G.,  and  Haggard^ 
Dr.,  for  the  Respondent. 

Lord  Brougham. — It  becomes  unnecessary  to  inquire  March  20. 
whether  the  charge  of  incontinence,  in  the  Citation,  follow-  J** "**'*'■*"'• 
ing  tl)at  of  fornication  and  adultery,  is  to  be  regarded  as 
confined  to  sexual  intercourse  and  solicitation  of  chastity, 
or  is  sufficiently  broad  to  cover  all  indecency  of  demeanour, 
which  might  have  been  separately  and  distinctly  libelled. 
No  objection  was  taken  below  to  the  admission  of  the  Arti- 
cles as  not  comprised  within  the  Citation,  nor  to  the  evidence 
taken  on  the  Articles,  on  the  ground  that  these  Articles  and 
that  evidence  only  meant  to  charge  the  reverend  defendant 
with  impropriety  of  conduct,  and  stopped  short  of  any  un- 
chastity  or  solicitation  of  chastity.  It  would,  therefore,  in 
any  view,  have  been  extremely  inconvenient  had  we  been 
called  upon,  for  the  first  time  in  this  Court  of  Appeal,  to 
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Mabch  801  pronounce  upon  that  point ;  and  for  this  among  other  res- 
sons, — that  the  objection,  if  taken  Uelow,  and  if  below  it  had 
prevailed,  might  have  let  in  the  Promovent  to  amend  bit 
proceedings  so  as  to  introduce  a  more  appropriate  head  of 
charge*  But  the  opinion  at  which  we  have  arrived  upon 
this  branch  of  the  case  will  render  it  whoUy  unnecessarj  to 
deal  with  that  question  in  any  way. 

The  charges  before  the  Court  below  were  these  three:  First, 
adultery  and  fornication  committed  with  Jane  Shdley  in  t 
wood  ;  secondly^  indecent  behaviour  towards  Charlotte  Sims 
and  two  other  females  in  their  bedroom ;  and  thirdly,  acts 
of  indecency  and  impropriety  with  Ann  Smith  and  Jane 
Shelley  in  his  own  kitchen. 

The  first  of  these  charges,  resting  on  the  wholly  unsup- 
ported evidence  of  William  White,  we  agree  with  the  Court 
below  in  holding  to  be  not  proved.  The  extreme  improbs- 
bility  of  a  person^  whose  character  had  been  wholly  unex- 
ceptionable both  before  his  arrival  at  Burley  and  ever  since 
the  Bishop  of  Winchester  presented  him  to  that  Liviugi 
being  guilty  of  so  flagrant  an  act  in  broad  daylight  (for  it 
was  at  seven  in  the  afternoon  in  June),  in  a  more  or  leu 
frequented,  certainly  an  open  and  public,  footpath,  is  not 
the  only  ground  for  rejecting  White's  unsupported  tefld- 
raony.  He  varies  in  his  history  as  to  the  day,  first  fixing  it 
by  circumstances  on  the  3rd,  then  by  other  circumstances 
volunteering  to  fix  it  on  the  Ist  of  June.  His  deposition  is 
subject  to  other  objections^  and  he  is  flatly  contradicted  both 
by  Jane  Shelley  and  by  several  unimpeached  and  unsai- 
pected  witnesses,  who  prove  the  impossibility  of  Mr.  Crsig 
having  been  in  the  wood  at  the  time  which  White  finally 
adopts  as  the  time  when  the  fact  took  place.  The  aUbi  ih 
indeed,  proved  in  a  remarkable  manner,  for  the  suggestioD 
to  Charies  Young  is  made  by  an  accidental  dreumstsnce, 
which  could  not  have  been  foreseen  by  any  one  designing 
and  contriving  to  disprove  the  charge  by  contradicting 
White.  This  charge  roust,  therefore,  be  regarded  as  un- 
supported by  credible  testimony,  and  must  acccnrdinglj  be 
wholly  rejected. 

Secondly,   the  account  given   by  Amelia  Jane  Arcber 


rejected. 
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refers  to  two  acta  of  indecent  behaviour,— one  to  the  de»  MAacs  80. 
fendant'a  coming  into  the  room  in  which  she^  Charlotte 
Sima,  and  Jemima,  her  sister,  were  in  bed,  sitting  down  on 
the  bed,  and  having  some  light  conversation  with  Charlotte ; 
the  other  to  his  getting  into  bed  with  her  and  Charlotte, 
undressed  (Jemima  not  being  present),  and  remaining  a  con- 
siderable time  there,— indeed,  she  says,  nearly  all  night,— 
but  without  doing  more  than  asking  the  witness  to  kiss  him, 
which  she  refused. 

Now  the  improbability  is  great,  and  it  is  manifest,  of  Mr. 
Craig  acting  thus  in  the  presence  of  a  mere  stranger  (for  it 
was  the  day  Jemima  Sims  first  slept  in  his  house),  unless  he 
had  been  inured  to  indecent  practices,  so  that  they  had  be- 
come  his  habit,  and  led  him  to  indulge  his  propensities 
without  the  ordinary  guard  of  prudence ;  yet  this  could 
hardly  be  if  he  had  all  along  borne  the  irreproachable  cha- 
racter given  him  by  so  many  witnesses,  including  that  sub* 
stantial  testimony,  his  presentation  by  the  bishop;  when 
we  find  that  he  had  grown-up  children  in  his  house ;  and 
when  we  know  that  he  lived  as  a  husband  upon  tlie  most 
cordial  terms  with  his  wife.     But  it  is  also  certain  that 
Archer  is  both  contradicted  by  others  and  by  her  own  con- 
duct, as  well  as  by  circumstances  in  her  own  deposition. 
She  returned  to  the  defendant's  service  after  a  very  short 
interval,  a  fortnight,  when  a  part,  though  not  the  worst  part, 
of  the  things  she  swears  to  had  passed ;  and  even  after  the 
worst  part  had  passed,  after  the  defendant  had  lain  a  whole 
night  in  her  bed,  she  did  not  hasten  to  quit  the  service,  but 
was  taken  away  by  her  mother.     Again ;  her  account  of 
the  time  is  wholly  at  variance  with  itself,  and  her  attempts 
to  reconcile  her  manifest  inconsistencies  prove  her  not  to  be 
the  witness  of  truth.     Lastly,  she  is  positively  contradicted 
by  Charlotte  Sims,  and  as  entirely  by  Jemima.   Now  Jemima 
is  wholly  unaffected  by  the  suggestion  of  having  any  interest 
which  Charlotte  has  in  denying  the  story,  and  her  confirm- 
ation of  Charlotte's  positive  denial  on  the  occasion  when 
she,  Jemima,  is  vouched,  affords  a  strong  confirmation  of 
Charlotte's  denial  also  when  no  one  is  vouched  but  herself. 
The  testimony  of  Archer  is,  therefore,  to  be  rejected  as  to 
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M  ARCH  20.  both  the  bedroom  scenes^  and  also  it  18  to  be  rejected  as  to  the 
scene  in  the  kitchen.  There  are,  besides  what  has  been 
mentioned,  other  depositions,  as  of  Ellen  BromBeld,  to  de- 
nials by  Archer  of  all  impropriety  on  Mr«  Craij^'s  part. 

The  whole  charges  of  the  more  grave  description  are  thus 
to  be  rejected  ;  and  we  cannot,  in  a  criminal  case,  draw  a 
distinction  between  accusations  not  proved  and  accusations 
disproved,  or  suffer  any  prejudice  to  remain  on  our  mind  in 
examining  the  remaining  charge,  from  the  recollection  of 
those  charges  which  we  have  on  mature  deliberation  re- 
jected ;  still  less  can  we  suffer  any  reference  to  those  rejected 
charges  to  influence  our  belief  of  the  rest*  Were  this  kind 
of  reasoning  to  be  suffered,  a  party  would  only  have  to 
accumulate  many  accusations  which  he  could  not  support 
by  proof,  with  the  view  of  helping  himself  in  gaining  cre- 
dence to  those  in  support  of  which  he  had  some,  though 
imperfect,  evidence  to  off*er.  The  accused  party  has  an  ab- 
solute and  incontestable  right,  in  every  court  of  justice,  to 
require  that  the  unproved  matters  be  considered  as  wholly 
rejected,  and  to  defend  himself  from  those  still  in  quesdoo 
as  if  they  stood  alone. 

Thirdly,  there  remains,  therefore,  to  be  considered  only 
the  third  head  of  charge,  indecent  demeanour  in  the  kitchen 
towards  Ann  Smith  and  Jane  Shelley,  kissing  one  and 
tickling  the  other's  knees, — demeanour  of  which  the  evi- 
dence of  Ann  Smith  is  the  only  proof  offered  for  our  consi- 
deration. 

First,  we  must  remember  that  the  denial  of  a  party  ac- 
cused, being  set  against  a  single  witness,  is  to  be  regarded 
as  of  some,  thou^rh  by  no  means  of  conclusive,  effect*  But 
this  remark  applies  to  every  case  that  rests  on  a  single  wit- 
ness, and  it  only  leads  to  tlie  conclusion  that  we  must  always 
carefully  siflt  the  credit  of  such  unsupported  testimony.  Here 
we  are  without  any  evidence  tending  to  throw  discredit  on 
the  general  character  of  the  witness,  Ann  Smith  ;  and  we 
may  also  observe  that  her  testimony  contains  nothing  within 
itself  inconsistent, — at  least,  no  material  inconsistency,^ 
while  the  improbability  of  the  story  told  is  much  less  strik- 
ing here  than  in  respect  of  the  other  and  graver  heads  of 
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accusation  ilreadj  disposed  of,  and  on  which  we  agree  with     Makch  SO. 
the  Court  below.     Nevertheless,  Mr.  Craig  has  even  here  a 
right  to  the  benefit  derived  from  the  excellence  of  his  pre- 
vious character  during  a  course  of  years,  and  from  the  terms 
of  confidence  and  affection  on  which  he  lived  with  his  wife. 

It  must,  in  the  outset  of  our  examination,  be  further 
stated,  that  Jane  Sims,  a  dismissed  servant,  was  the  active 
instigator  of  these  whole  proceedings ;  that  is,  the  earliest 
distributor  of  the  stories  on  which  the  proceedings  were 
grounded ;  and  that  Ann  Smith  only  told  of  this  kitchen 
scene  after  that  person,  Jane  Sims,  had  been  reporting  mat- 
ters of  far  blacker  character.  Jane  Sims's  account,  indeed, 
of  these  matters  is  wholly  out  of  the  case ;  it  was  of  itself 
utterly  incredible,  and  it  was  marked  by  the  greatest  ma- 
lignity, as  well  as  the  grossest  falsehood.  Ann  Smith  first 
(vol.  2,  p.  50)  mentioned  the  kitchen  scene  to  White,  the 
letter-woman,  at  Christmas,  1844, — on  Christmas-day,  she 
says,— and  Jane  Sims  told  her  of  Mr.  Craig  having  seduced 
herself,  Jane  Shelley,  and  Charlotte  Sim8,  some  days  at 
least  before,  but  probably  a  longer  time.  Ann  Smith  choos- 
ing Mrs.  White  for  the  first  depository  of  her  own  story,  is 
also  somewhat  remarkable.  Mrs.  White  was  the  wife  of 
William  White,  whose  incredible  and  malicious  story  has 
been  remarked  upon,  and  whose  activity  in  this  case  has 
been  throughout  remarkable.  His  wife  went  to  Mr.  Famall, 
aa  soon  as  she  heard  Ann  Smith's  story,  and  told  it  to  him ; 
so  that  Ann  Smith  was  immediately  sent  for  by  that  gen- 
tleman. 

It  is  further  to  be  observed,  tiiat  Ann  Smith  told  her 
story  piecemeal.  At  first,  to  Mrs.  White,  she  said  nothing 
of  tickling  Jane  Shelley's  knees,  which  she  first  told  to 
Mr.  Famall.  Now  the  probability  is,  that  she  should  rather 
have  told  the  greater  than  the  lesser  impropriety,  and  rather 
the  impropriety  towards  another  than  that  committed  on 
her  own  person, — a  remark  suggested  by  this,  that  she 
burst  into  tears  in  relating  t)ie  latter  impropriety,  that  com- 
mitted on  her  own  person,  to  her  mother.  Again  ;  she  fur- 
ther increases  the  story  in  the  course  of  her  cross-examina- 
tion, for  in  her  answers  to  the  13th  Additional  Interrogatory 
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Ma«ch  20.  she  volunteers,  for  the  firnt  time,  a  statement  that  Mr.  Craig, 
all  the  time  he  was  in  the  kitchen,  ''  talked  in  a  way  that  it 
was  not  decent  for  any  one  to  talk  ;*' — a  great  charge  against 
him,  nothing  of  which  she  had  ever  told  either  her  mother, 
or  Mrs.  White,  or  Mr.  Famall  himself,  or  any  one  else,  and 
nothing  of  which  the  ISth  Interrogatory  led  her  particularly 
to  mention. 

It  seems  that,  when  these  circumstances  are  all  well 
weighed,  as  affecting  the  credit  of  this  witness,  there  would 
be  a  great  hazard  of  misdecision  were  we  to  rely  on  her 
testimony  rather  than  on  that  of  the  two  witnesses  whom 
her  statement  vouches  as  present,  and  who  peremptorilj 
contradict  the  whole  in  every  particular,  besides  swearing 
to  her  having  held  light  language  with  respect  to  Mr.  Craig, 
and  which  she,  on  her  part,  particularly  denies  upon  her 
oath. 

Now,  if  the  contradiction  of  Ann  Smith's  account  had 
rested  on  the  evidence  of  Jane  Shelley  alone,  who  may  be 
supposed  to  have  a  greater  interest  in  denying  the  inde- 
cencies offered  to  her  than  Ann  Smith  in  denying  the  insult 
offered  to  her,  we  might  be  disposed  to  prefer  Ann  Smith's 
testimony  to  Jane  Shelley's  ;  but  Maria  Sims,  who  is  wholly 
beyond  the  scope  of  any  such  criticism,  gives  as  peremptory 
a  denial  as  Jane  Shelley,  and  we  cannot  perceive  any  suffi- 
cient reason  to  disbelieve  her  from  the  supposed  conceal- 
ment, referred  to  by  the  Court  below,  of  a  part  of  the  state- 
ment, and  her  afterwards,  on  the  Examiner  pressing  her,  ad- 
mitting it.  It  is  fit  to  observe  that  her  reluctance  to  admit 
this  until  closely  interrogated  may  have  arisen  from  a  wish 
to  screen  her  sister.  But,  still  further,  we  may  observe, 
that  the  denial  first  given  is  most  minutely  connected  with 
the  particular  occasion  to  which  the  59th  Interrogatory 
most  specifically  refers.  It  is  necessary  to  mention  this, 
because  it  is  upon  this  circumstance  that  the  learned  Judge 
in  the  Court  below  proceeded  to  discredit  Maria  Sims.  The 
Interrogatory  is  as  follows  : — "Let  Maria  Sims  be  asked, 
'  Were  you  not  staying  at  the  house  of  Eli  Sims,  shortly 
before  the  execution  of  the  Commission  at  Ibsley  ?  Vfeft 
you  not  there,* " — that  is,  at  the  house  of  Eli  Sims,—" « when 
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your  sister,  Jane  Young,  went  to  the  Ministnanl's  house,  to  March  20. 
be  examioed  by  him  ?  Did  you  not  say,  with  reference  to 
the  rumours  respecting  the  Producent,  that  you  yourself 
knew  no  harm  of  Mr.  Craig?  Did  not  your  sister  Jane 
Fay,  "  How  can  you  say  that  before  me  ?  "  Did  not  you  say, 
"  Well,  I  do  know  no  harm  ?  "  Did  not  your  sister  there- 
upon say,  **  Don't  you  recollect  that  evening  when  you 
were  walking  up  and  down  the  kitchen,  Mr.  Craig  per- 
suaded me  to  prevent  your  going  home  that  night,  and  he 
came  to  our  bed?"  Did  not  you  reply,  "Well,  if  he  did, 
you  knocked  for  him  ?"  Will  you  solemnly,  and  by  all  your 
hopes  of  salvation,  swear  that  you  and  your  sister  Jane  did 
not, on  the  occasion  aforesaid,*" — a  most  minutely-described 
occasion, — *•  *  or  on  some  other  occasion,  express  yourselves 
respectively  to  the  effect  interrogate?  Were  not  Eli  Sims 
and  his  wife  present  on  the  occasion?' " — which  makes  it  the 
one  occasion.  A  more  minute  Interrogatory  one  can  hardly 
conceive.  Now  here  is  the  answer  : — "  I  was  not  stopping 
at  Eli  Sims's  house  shortly  before  the  Commission  at  Ibsley. 
I've  never  stopped  there ;  but  I  used  to  go  there  two  or 
three  times  a-day,  and  so  I  do  now.  I  was  not  at  Eli's 
house  when  my  sister  Jane  went  to  the  Ministrant*s  house 
to  be  examined  by  him ;  for  I  remember  when  she  went 
and  when  she  came  back  again,  and  I  was  at  home  then  ; 
but  I  remember,  when  I  went  up  to  the  Ministrant's  to 
be  examined,  Eli  came  in  to  tell  me,  and  I  went  into  his 
house  to  wait  whilst  he  got  ready,  I  suppose  ;  and  I  know 
that  my  sister  Jane  was  in  there,  and  Eli's  wife,  but  1  don't 
recollect  anybody  else  ;  I  know  there  wasn't,  though.  And 
aAer  that,  Eli  took  me  up  to  Mr.  Farnall's.  I  did  say,  on 
that  occasion,  that  1  knew  no  harm  of  Mr.  Craig  ;  but  my 
sifter  Jane  did  not  answer,  *  How  can  you  say  tliat  before 
me  ?'  but  I  think  she  said,  *  You  know  you  do,'  and  I  dare 
say  I  said  again,  that  I  didn't  know  any  harm  of  him ;  but 
I  will  solemnly  swear  that  she  didn't  say  to  me,  *  Don't  you 
recollect  that  evening  when  you  were  walking  up  and  down 
the  kitchen,  Mr.  Craig  persuaded  me  to  prevent  your  going 
home  that  night,  and  he  came  to  our  bed  ? '  or  that  I  replied, 
'  Well,  if  he  did,  you  knocked  for  him.' "     (The  witness  was 

VOL.  VI.  4  T 
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March  20.  here  reminded  of  her  oath,  and  solemnly  enjoined,  by  all 
Q.^-  ^  her  hopes  of  salvation,  to  speak  the  truth,  and  she  then 
FamalL  said)  "  My  sister  Jane,  when  she  was  on  Mr.  Farnall's  side, 
oflen  said  to  me,  and  I  remember  also  in  the  presence  of 
Eli  and  his  wife,  '  Don't  you  recollect  that  evening  when 
you  were  walking  up  and  down  the  kitchen,  Mr.  Craig  per- 
suaded me  to  prevent  your  going  home  that  night,  and  he 
came  to  our  bed  ? '  but  1  don't  think  she  said  so  th^  time  I  was 
going  up  to  Mr.  Farnall's," — as  to  which  she  had  particularly 
sworn  in  answer  to  the  59th  Interrogatory  before : — "  1  am 
sure  she  didn't — I  can't  recollect  whether  she  did  say  so  that 
time,  or  whether  she  didn't  I  won't  swear  she  didn't.  By  all 
my  hopes  of  salvation,  I  solemnly  swear  that  I  never,  on  any 
occasion  when  my  sister  Jane  said  so,  answered,  *  Well,  if  I 
did,  you  knocked  for  him.*  I  also  solemnly  swear,  by  all  my 
hopes  o^  salvation,  that  nothing  of  the  kind  ever  occurred,  as 
that  Mr.  Craig  persuaded  my  sister  Jane  to  prevent  me  going 
home  at  night,  and  then  came  to  our  bed.  I  don't  know 
why  my  sister  Jane  invented  such  a  falsehood ;  but  I've  no 
call  to  speak  more  for  Mr.  Craig  than  for  Mr.  Farnall ;  they 
are  both  all  the  same  to  me."     So  far  as  to  Maria  Sims. 

There  are  other  contradictions  of  Ann  Smith  on  which  it 
is,  perhaps,  not  necessary  to  dwell,  though  her  explanadon, 
when  examined  on  them, — as  that  they  were  words  spoken 
Irghtly,  to  get  rid  of  troublesome  inquiries, — is  not  suffi- 
cient, because,  on  one  occasion,  she  gives  another  reason, 
and  a  reason  inconsistent  with  fact ;  and  Bromfield's  depcN 
sition  is  entirely  at  variance  with  hers  in  every  particular, 
Bromfield  being  a  witness  whose  cautious  and  selected  man- 
ner of  deposing  to  the  Interrogatory  entitles  him  to  respect 
To  the  16th  Interrogatory  (vol.2,  p. 56),  Ann  Smith  de- 
poses :  '<  I  recollect  the  occasion  when  he  (Brora field)  asked 
me  about  Mr.  Craig's  having  kissed  me.  He  was  talking 
about  it  all  day."  She  says  that  three  times  :  "  He  was 
putting  it  to  me  all  day  when  I  came  in  his  way, — «  What, 
the  parson  did  kiss  thee,  Nanny  ?'  He  was  joking  and 
putting  it  at  me  all  day,  and  I  got  angry,  and  said  he  didn't. 
I  was  angry,  and  said  it  to  stop  him."  When  this  evidence 
is  compared  with  that  of  Brouifield  (vol.2,  p.  813),  it  will 
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be  found  at  variance  with  Bromfield's  statement  in   many     Marcu  20. 
most  essential  particulars.     He  swears  that  Ann  Smith  com-       pT^ 
menced  the  conversation  of  her  own  accord.  His  words  are:       FarnaU, 
"  She  said  this  entirely   of  her  own  accord,   without  my 
starting  any  subject  at  all."     He  says  that  he  had  not  been 
joking  or  putting  it  at  her  all  day  long,  or  at  all ;  that 
he  knew  nothing  about  the  matter  till  she  mentioned  it  her- 
belf ;  that  she  spoke  quite  seriously,  but  not  angrily,  <*  and 
it  was  not  to  stop  any  inquiry."     Upon  comparing  the  evi- 
dence of  Bromfield  with  the  article  on  which  he  has  been 
examined  (vol.  1,  p.  146),  it  will  be  found  that  he  is  a  care- 
ful and  discriminating  witness,  and  not  inclined  to  follow 

the  whole  article. 

* 

There  is  another  direct  contradiction  in  the  evidence 
of  Ann  Smith,  on  the  16th  Interrogatory,  comparing  that 
evidence  (vol.  2,  p.  67)  with  the  evidence  of  William  King. 

We  are  further  to  remember  that  she  appears  to  have 
applied  for  an  engagement  in  Mr.  Craig's  house,  though  she 
denies  that,  after  the  facts  alleged  to  have  happened^ 
namely,  in  vol.  2,  p.  291.  To  this  Charlotte  Sims  gives  a 
very  minute  and  direct  testimony  as  to  Ann  Smith  having 
wished  to  go  back,  and  she  is  not  cross-examined  to  it. 
And,  lastly,  Ann  Smith  did  not  cease  going  to  church, 
apparently  (though  there  is  some  doubt  about  this),  not- 
withstanding her  statement  that  the  defendant's  conduct 
made  her  decline  to  do  so ;  for  she  says  she  went  to  his 
church  till  within  a  month  of  her  going  to  Musclift,  which 
must  have  happened,  in  all  probability,  much  more  than  a 
month  after  the  19th  October,  when  the  scene  in  the  kit- 
chen is  fixed  to  have  happened,  if  it  happened  at  all. 

We  do  not,  therefore,  feel  justified  in  adopting  this  single 
unsupported  witness's  evidence,  open  as  it  is  to  these  objec- 
tions, and  positively  contradicted  by  the  two  other  wit- 
nesses vouched ;  and  if  it  be  said  that  her  swearing  to  an 
affirmative  ought  to  prevail  over  those  who  only  deny,  and 
who  may  have  forgotten,  or  may  not  have  observed,  we 
are  to  bear  in  mind  that  the  question  is  not  of  words  spoken; 
but  of  acts  openly  done,  and  done  so  as  of  necessity  to  have 
been  seen  by  all  present,  and,  of  like  necessity,  acts  of  such 
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March  80.  a  kind  as  to  have  attracted  by  their  nature  their  special 
notice.  And,  moreover,  we  are  to  recollect  that  one  of  the 
same  witnesses  who  negatives  her  story,— thereby  swearing 
negatively,  no  doubt, — also  swears  affirmatively  to  her 
having  spoken  certain  remarkable  words  which  she  on  her 
part  most  positively  denies. 

On  the  whole,  we  are  of  opinion  that  the  evidence  is  in- 
sufficient to  support  this  charge,  and  that  the  dedsion  of 
the  Court  below  must  be  reversed.  This  is  the  opinion  of 
the  majority  of  their  Lordships. 

We  cannot  avoid  adding  (and  in  this  all  their  Lordships 
are  entirely  agreed)  our  distinct  reprobation  of  the  kind  of 
Interrogatories  which  have  been  administered  on  both  sides, 
and  which  are  wholly  inconsistent  with  every  principle  in 
the  known  law  of  evidence.    Such  a  course  of  interrogatory 
is  contrary  to  all  rule,  and  repugnant  to  all  principle :  it  is 
to  be  severely  reprehended.     We  have  no  reason  to  suppose, 
and  we  cannot  believe,  that  such  a  course  is  sanctioned  bj 
any  practice ;  but  if  it  were  so,  we  should  be  ourselves  to 
blame  did  we  not  at  once  and  authoritatively  declare  such 
to  be  mala  praxis,  and  were  we  not  to  require  its  immediate 
and  entire  discontinuance. 
Sentence  be-      The  sentence  of  the  Court,  therefore,  is,  to  reverse  the 
utfecting  defen-  ^^cision  of  the  Court  below,  so  far  as  regards  the  adoption 
dant.  of  the  charges  against  the  reverend   gentleman,  and  the 

£250,  the  sum  given  for  costs  by  that  judgment.  The 
Decree,  therefore,  which  must  be  the  same  here  as  ought  to 
have  been  given  in  the  Court  below,  will  be  to  pronounce 
against  all  the  Articles  as  that  none  of  them  are  proved. 
But  neither  in  the  Court  here,  nor  in  the  Court  below,— 
regard  being  had  to  the  whole  circumstances  of  the  case, 
including  the  bad  Interrogatories,  seventeen  being  wrong  on 
the  one  side,  and  eight  wrong  on  the  other, — do  we  say  any 
thing  of  costs.* 

Proctore: — Bowdter,  for  the  Appellant;  Jenner,  for  the  Respondent 

♦  The  Committee  consisted  of  Lord  Brougham,  Lord  Campbell,  the 
Lord  Bishop  of  London,  and  Dr.  Lushington. 


Costs. 
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Vrrrogattbr  iiTourt  of  Catttrrbury* 

March  20.  Cav,Day, 

In  the  Goods  op  Marianne  Kirby,  spinster,  dec. —     A  will,  with 
Motion,  eayparie.— The  deceased  died  Srd  January,  1849,  ^^^^ '/'   ^*^^ 
having  made  a  will,  whereof  she  appointed  her  sister,  H.  K.,  mitied  to  pro- 
and  her  niece,  F.  K.,  executrices.     The  will,  which  is  in  her   ^^*' 
own  handwriting,  is  written  on  four  sides  of  a  sheet  of  letter- 
paper,  and  bears  date  (on  the  first  side)  2nd  February,  1847; 
on  which  day,  it  appeared,  the  deceased  was  in  her  room 
with  her  niece,  F.  K.,  the  will  lying  before  her ;  on  the  Rev. 
Mr.  L.  calling,  she  stated  to  him  her  wish  to  execute  her  will 
in  his  presence,  and,  he  assenting,  C.  C,  a  neighbour,  was 
sent  for  to  be  the  second  witness.    On  his  arrival,  she  signed 
the  will  in  the  presence  of  Mr.  L.  and  Mr.  C,  who  attested 
it.     The  contents  of  the  paper  were  not  disclosed  to  them, 
nor  had  they  an  opportunity  of  seeing  more  than  the  last  side, 
except  that,  on  the  deceased  partially  raising  the  last  half- 
sheet,  Mr.  C.  observed  that  there  was  writing  on  both  of  the 
inner  pages.     After  the  execution,  the  deceased  placed  the 
will  in  a  desk,  but  in  two  or  three  days  afterwards  she  gave 
it  to  F.  K.  to  place  in  another  desk,  at  which  time  it  was 
closely  sealed  up  in  an  envelope,  endorsed,  ^'  My  will ;  to 
be  opened  by  my  executrixes,  H.  and  F.  K.,"  and  it  remained 
sealed  up  from  such  time  until  after  the  deceased's  death, 
when  it  appeared  that  there  was  a  blank  space  in  the  second 
side  of  the  paper,  and  a  difference  in  the  ink  with  which 
some  parts  were  written. 

The  property  was  under  £800. 

Haggard,  Dr.,  moved  for  probate  of  the  will  as  it  ap-  Motion. 
peared,  citing  the  case  of  Comeby  v.  Gibbons.* 

Sir  H.  Jbnner  Fust. — The  paper  certainly  appears  of  a  Dkcrek. 
somewhat  extraordinary  form,  with  a  blank  in  the  body  of  it. 
(Afler  reading  the  will  and  describing  its  state.)     The  ques- 

•  Antea,  p.  679. 


A 


6&i  PREROGATIVE  COURT.  [Hil.  T. 

March  20.  tion  is,  whether  the  paper  is  entitled  to  probate  in  the  form 
"  '  in  which  it  appears.  It  is  difficult  to  say  why  the  deceased 
did  not  conclude  the  will  on  the  second  side,  as  there  is 
plenty  of  room.  But  the  paper  is,  very  shortly  after  the 
execution  (within  two  or  three  days),  delivered  by  the  de- 
ceased to  her  niece,  closely  sealed  up,  and  endorsed,  **  My 
will ;  to  be  opened  by  my  executrixe3,'*  and  it  remained  so 
until  after  her  death,  so  that  she  had  no  opportunity,  except 
during  those  two  or  three  days,  to  add  anything  to  the  will, 
nor  is  there  any  reason  to  suppose  that  any  part  of  the  will 
was  ^lled  up  after  the  execution.  I  should  have  had  some 
doubt  as  to  granting  probate  of  the  paper  upon  Motion, 
if  it  had  not  been  for  the  case  of  Comeby  v.  GibbonM^  which 
was  decided  upon  the  principle  thgt  nothing  is  said  in  the 
Statute  as  to  the  form  of  filling  up  a  willy  and  where  the 
Act  does  not  make  a  nullity  (as  was  justly  said  by  Dr. 
Lushington,  sitting  here  as  Surrogate),  this  Court  would 
not  create  a  nullity.  I  see  no  difference  upon  principle 
between  the  two  cases,  and  I  am  prepared  to  decree  probate 
Probate  de-  of  the  paper.  I  am  satisfied  in  my  own  mind  that  nothing 
^^^  '  was  done  to  the  paper  after  execution.     Decree  probate  as 

it  now  stands. 

Moore,  Proctor 


A   testatrix      In  the  Goods  of  Elizabeth  Woods  Martin,  spinstbb, 

^^y'lr^K^^^Y^'  jiKc— Motion,  ex-p/ir/e.— The  testatrix  died  on  the  18th 
ccuted  herwill,  ' 

andhavingsub-  November,  1848.     On  the  20th  December,  1847>  she  duly 

seqiientlymade  executed  her  will,  by  making  her  mark  thereto.    A  few  days 

certain   altera-    ^  ,  , 

tioiis    and   in-  afterwards,  a  mistake  in  the  name  of  one   of  the  legatees 

terlineations      having  been  discovered,  it  was  corrected   by  C.  B.  H.  by 

therein      went 

over  her  signa-  striking  out  with  a  pen  the  name  **  Elizabeth"  in  four  places 

ture  with  a     in  the  will,  and  by  interlininir  over  the  word  the  names 

dry  pen    in  >f  ^ 

the  presence  of  "  Sarah  Hamilton."    Subsequent  to  this,  the  alterations  hav- 

the  subscribed  ing  been  explained  to  the  testatrix,  she  again  executed  the 

witnesses  who      • 

placed  theirini.  ^^^^  ^Y  tracing  a  dry  pen  over  her  mark  previously  roadei 

tialsinthemar-  and  by  acknowledging  such  to  be  her  signature^  in  the  pre- 
and  against  the  ^^"*^^  ^^  ^^®  subscribed  witnesses  to  the  former  execution, 
alterations,  not  who  placed  their  respective  initials  in  the  margin,  opposite 
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to  and  against  the  alterations  ;    but  the  testatrix  did  not     March  SO. 

affix  her  siirnatiire  or  mark  to  the  alterations.  -,  "7^"  , 

'^  ^  Martittf  dec. 

Jenner,  Dr.,  moved  for  probate  of  the  will  as  altered  upon 
re-execution.  The  testatrix  re^executed  the  will  l>y  going  gubscribinir  :—- 
over  her  mark  with  a  dry  pen,  and  the  witnesses  signed  Held,  that  the 
their  initials  (which  may  be  taken  to  be  their  mark)  as  wasnoUdyat- 
attesting  the  re-execution,  there  being  nothing  in  the  Act  tetted,and  pro- 
as  to  where  the  witnesses  shall  put  their  names.  the^wilTcw'tKi" 

ally  stood. 

Sir  H.  Jbnnbr  Fust. — All  the  witnesses  say  is,  that  Dkcabk. 
^  the  alterations  having  been  previously  made  in  the  will, 
and  explained  to  the  testatrix  in  their  presence,  she  again 
duly  executed  her  will  by  tracing  a  dry  pen  over  her  mark 
made  by  her  when  first  executing  her  will,  and  acknow- 
ledged such  to  be  her  signature  in  their  joint  presence,  and 
they  thereupon  duly  attested  the  re-execution,  by  signing 
their  respective  initials  opposite  and  against  the  respective 
recited  alterations,  in  the  presence  of  the  testatrix  and  of 
each  other."  But  that  is  not  the  real  purport  of  affixing 
initials ;  the  purport  is  to  identify,  not  to  attest  They  did 
not  ••subscribe"  the  will  in  her  presence.  [Jenner, — They 
say  they  put  their  initials  to  attest  the  re- execution.]  But 
the  question  is,  whether  they  have  attested  it-— they  meant 
to  attest,  but  have  they  attested  ? 

I  am  of  opinion  that  I  must  reject  the  Motion,  so  far  as   Probate  as  the 
relates  to  the  re-execution.     The  will  is  not  revoked;  the  J|^®''^*"***y 
testatrix  only  intended  to  make  a  substitution.     1  pronounce 
for  the  will  as  it  originally  stood. 

Abboit  Proctor. 


In  thb  Goods  op  Stephen  Francis  Phblps,  dec. —  A  testator  (a 
Motion,  ex-parte, — ^The  testator,  a  solicitor,  died  on  the  7th  solicitor)  hav- 
January,  leaving  a  will  with  two  codicils,  all  written  on  the  ^uted  hw  win" 
same  sheet  of  paper.  The  will,  dated  27th  December,  1847,  executed  a  pa- 
is duly  executed ;  the  first  codicil,  dated  12th  June,  1848,  ^o"" he'^T^^l^ 
which  doubles  a  legacy  to  a  servant  bequeathed  by  the  will,  cil  thereto  on 
is  attested  by  one  witness  only  ;  the  second  codicil,  dated  ^|,|^,  ww'at-* 
2dth  December,  1848,  is  attested  by  two  witnesses.     This  tested  by  one 
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March  20.    co(lici1»  the  purport  of  wnidii  is  to  revoke  tqe  apppintiQent 
of  one  of  the  executors  and  trfisrees  named  in  ine  wiiT,  anr 


the  testator  at 
the  time  that 
two  witnestei 


"it    was    not  davit,  stated  tbat,  at  1*^6' execution  bif'the"  firik*"toc1|c)?,  ii? 

hekncwhisex-  ,,    .   ;:.^  1  .i ..    ViiH  .  J: -J-d.    »U"»:^'>^*ft«} 

ecutore  would  but  he  replied  that  it  was  not  MTorth  while,  as  he  knew  tnat 

«I^l!r!i!5!f2i"  his  executors'woiild' pay.  the 'legacy  'to  the  leffafee."  yhSA 
He  afterwards         .  u  :•  ,;  ^Z.     ^.    ..%  Ui    uujij;m  %.^artl  .nid 

duly  executed  reference  to  the  non-reference  to  the  first  xroaicu  in  'fne 

a    codicil     on  ^^^^^  ^  j^;  ^[;x!t,^'i;roi\ikx.^^^^^ 


the  same  sheet. 


»...v««..«««  ^».  Ujjj  ^j^g^  owing , 

a  codicil,  and  not  being  a  professional' pierson,'  {n(?  nrst  SJiiliyS  waX  tffi{t'«- 

not  therefore  a  pressly  referred  to  therein ;  and  T.  P.  himselfittlMlfl  cMThe 

partof  the  will,  f      ,,,  iij  i.  i. 

was   not   ren-  '^  ^hle  to  depose,  and  does  depose,  that  it  was  the  intention 

dered  valid  by  of  the  deceased,  in  making  the  second  codicil,  to  confirm  the 
the  last  paper,  -.  ;,  .,      **^^ -  w^*  \  ' A^^^*\.iS^^^l\)   *"t   '^i  . 

andnotantitied  "i*^^  codial,  as  well  as  the  wilF^  but  that  he  fthe  impearer), 

to  probata.  considering  the  first  codicil  as  part  of  the  will,  did  nol 
refer  to  it,  by  date,  as  well  as  to  the  will,  neither  neing 
mentioned  either  by  the  deceased  ok*  t)y  ariy  odier  p^§on 


Motion.  Rohinsoti,  Dr.,  moved  for  probate' of  the' wTH  anil'l 

DacRBB.  Sir  H.  Jknnrr  Fust. — The 'second  co(ncil*Uoes  fiot* refer 

to  the  first  at  all ;  ttie  testator  'confi'rifts  his  wilj' and'sSri 
nothing  of  the  codicil.  I|^  the  first  codicil  hViVbec^n'*^a^ 
executed,  the  confirmation  of'ttie  will  wcAitd  nave  "conwra.ed 
the  codicil.  That  codicil  is  as  follciws /— ^c'l^^h  ifdni?;^^ 
I  give  unto  my  servant,  Abraham  Atfeins,'  one  liundreil 
pounds,  in  addition  to  the  one  hundred  pounds  given  to' hiiii 
by  my  aforesaid  will."     It  is  signed  by  the  deceased,  ^and 


im9.]  PREROGATIVE  COURT.  697 

attested  by  one  witness.  It  appears  that  the  testator  was  Maech  20. 
reminded^  at  the  time  the  paper  was  executed,  that  another  pjiefoi  dee, 
witness  was  necessary;  but  he  (being  a  solicitor)  said  it 
was  no  matter,  as  the  executors  would  pay  the  legacy  whe- 
ther the  paper  was  attested  or  not»  the  legatee  having  lived 
with  him  as  butler  for  thirty  years.  In  the  codicil  of  De- 
cember, 1846,  there  is  a  direct  reference  to  the  will,  and  not 
a  word  said  as  to  the  codicil,  or  paper  called  a  codicil,  but 
which,  in  point  of  fact,  was  not  a  codicil ;  and  if  it  was  not 
so  at  the  time  of  its  execution,  it  would  not  be  made  so  by 
the  second  codicil*  How  can  I  say  that  this  was  a  codicil 
to  the  will,  and  as  such  confirmed  by  the  codicil  of  Decem- 
ber, 1848,  as  part  of  the  will  ?  The  testator  might  have 
given  effect  to  the  paper  by  confirming  it  by  that  codicil,  or 
by  some  other  paper,  perhaps,  if  so  disposed  ;  but  he  has 
rUA  done  so*     I  am  of  opinion  that  I  must  decree  probate  of     The    unat- 

the  will  and  the  codicU  of  the  25th  December,  1848,  only,  Netted    p«per 

excluded 
without  the  paper  of  the  12th  June,  1848.    I  trust  the 

legatee  will  not  lose  his  additional  legacy. 
SMhVtottot. 


In  thb  Goods  of  Robert  Bbown,  dec — Motion^  ex-  Atestatorhav- 

par/e.— The  testator  died   11th   February,    1849,  having  j|!J  J^^J^')^^^ 

made  his  will,  whereof  he  appointed  his  wife  sole  execu-  bis  will  below 

trix,  on  th^  25th  July,  1848.    The  will,  the  whole  of  which  ^J^fJJ^^JJJJ'J^^ 

is  in  the  testator's  handwriting,  is  written  on  a  sheet  of  witnesses  hav- 

foolscap  paper.     At  the  end  of  the  first  side  are  the  words  >"».  subscribed 

tiieir    naoDes 
*<  Carried  forward;"  at  the  end  of  the  second  side,  where  abovethesigna- 

the  dispositive  part  of  the  will  concludes,  are  the  -words  *"'«  of  the  tes- 
,    -,       ,    ,         tf  t  «.    t        t.    1     .1  ^1  1    tator: — Held, 

**  Carried  up ;    at  the  top  of  the  third  side  are  the  words  that  the  signa- 

"  Brought  up,"  and  immediately  following  is  the  attests-  ture  was  at  the 
tion*clause :  <<  Assigned,  sealed,  published  and  declared  by  «nthin  the  Sta^ 
the  said  Robert  Brown,  the  Testator,  as  his  last  Will  and  tute. 
Testament,  in  the  preasence  of  Us,  who,  in  his  preasance,  at 
bis  request,  and  in  the  preasance  of  each  other,  have  here- 
unto subscribed  our  names."     Under  this  appear  the  names 
of  the  witnesses;   and,  below  their  names,  the  signature 
and   seal  of  the  testator.      Then   follows  this   addition: 

VOL.  VI.  4  u 
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PBEBOGATDVE  OOUBT. 


[Hiu  V. 


March  20. 
Brovn,  dec 


MOTIOM. 


«  Blackheath  Hill,  25  Jaly^  1848.  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  Forty-eight.  N.B.  the 
above -SigMture  mat  bhliedwcomeqvtvac^'  of  wriiingtdi^ 
the  nasDc  again  in  the  pteaaenoeof  the  two  vkneaaca  ai^ 
above."  The  names  of  the  wifeoesses  are  hem  ff^-subacribedj 
and  beneath  i«  the  signaturre  of  the  tdataton  -it;  afpaanA 
Arom  the  afBdnvit  of  the  atteating  witneaseaihat^*  oa^Ae^jT' 
the  will  bears  date,  the  testator .pr^dueedjiq  thtei  iwtadU, 
and  reqaesfted  that  «they  would  'anftiMirili^  dMr  ,>jpaans 
thttoctoaa  witneaaesi  but  olie  .^  thMn,  absinM[fgi:that4ie 
testator*  hud  alresdy  subscribed  Us iDaUMn-fta  tbei  w]U»iir»' 
ttarked  to>hiiii  that  it  >was  hot  datd^'AtidiShat'fhe  jaoghttts 
hafre  signed  in  the  fitdsenoe  ^f  ^witnessesi  wh«teii{Hn%-i^^ 
testatoi^,  at  his- suggestion^' within- pen «ndiia]^infthioed>dii8 
signature  and  a^xed  his  seal  theMx)  m  the  prestoec ! tfiisA 
the  witnesses,  who' subsetiibcd  tben  names- ali  the iMferiaf  As 
dause  of  attestation*  butaMve  the  signature  «ndl«eal  of  the 
testator,  &\id  the  witnes4e9><idepDsed  thu^^^e.fmnd^tmd 
figures,  beginning '*  Blackheath  (HUAyV.b^bath.itbcl  Signp- 
ture  and  seal*  were  written  by  the  testator  in  fbm-^fHeamti 
aAer  the  execution  of  the  wUL  :  :■    (>..•  r  v-' 

Haggard,  T>r.^  moved  for  probate  without  the  jiadditiiio 
below  the  seal*  ?       .      „.   ...  .     .? 


Die  at  B. 


Motion 
granted. 


SiA  H.  Jbnnek  Fust. — The  only  questioh  lailirhether 
the  paper  is  signed  at  the  foot  or  end,  irithki  tbe  Statute, 
and  I  have  no  doubt  it  is  so ;  for»  although  the  aignatuM  is 
below  the  attestation-clause  and  beneath  the  signatnres  of 
the  witnesses,  both  of  them  swear  that  it  was  affixed  before 
they  attested  the  execution,  and  the  attestation-clanae  is  all 
in  the  handwriting  of  the  testator.  1  have  no  doubt  that  a 
subscription  at  the  bottom  of  the  attestatioo-danae  is  n  suffi- 
cient compliance  with  the  requisites  of  the  Statute*'  The 
attestation-clause  may  be  considered  as  part  of  the  will* 
What  is  below  the  signature  was  added  after  the  executioa 
of  the  will.  The  probate  must  end  with  the  signature  and 
seal  of  the  testator ;  all  below  them  will  be  omitted. 

Tokir,  Proctor. 


i.   V    /  '  '  March  24.  Add.CauriDay. 

iiHBOH  ANH  OTHBB9iy.  BATB8.-*CaaM«.  — -This  was  a  wher«twoco- 
Irasiness  of  proirxng  the  will,  -with  two  codidlt,  of  Bdward  dicilsjmrported 
Batdi;  who  died  in  1848,  at  an  advati<*ed  age ;  promoted  by  by  the  teste- 
A»  executors  named  in  the  will  against  John  Bates,  the  tor,  ^d  attest- 
eldiBst  SOD  of  the  deceased,  who  left  a  widow  and  eight  ^y  wiUieBtes 
children.  The  papers,  which  were  in  the  deceased's  hand-  (the  clause  of 
writing,  were  propoonded  in  a  CondidU.  The  will  (A),  f^^^^j^rfecoi 
dated  8th  October,  1845^  which  was  regularly  execoited,  who  deposed  to 
whh  H  very  formal  attestation-okuse  subscribed  by  two  ^^  "^^oM  ^' 
witnesses^  was  not  disputed.  The  codicil  B,  dated  €Oth  show  that  the 
Fabrwry,  1847,  begins,  « I,  Edward  Bates,  *c,  do  hereby  ^^'XlJlilSl 
Bmke  and  publish  this  present  writing  to  be  a  codicil  to  my  with,  but  cir- 
latl' will  and  testament,  and  to  be  taken  as  part  of  my  last  *^]J^ed"*tSat 
wOl  and  testament,  and  to  be  fulfilled,  which  will  bears  date  their  recollec- 
day  of  ,  and  now  lodged  in  the  custody  ^"^ij^^^p^^  f 

atf  jny  sister,  Frances  Smith,  of  Kettering,  widow."     It  is  — Held^asposi- 

sioned  by  the  deceased,  and  the  names  of  two  witneases,  ^'^^  affirmative 
^^       - -'^  eyidence     was 

Thus.  Messenger,  and  Ethell  Messenger,  are  subscribed  to  unnecessary, 

the  following  clause  of  attestation  :  «*  Witness  to  the  sign-  ^^^   ?>«  P^ 
ing  of  die  aforesaid  codicil,  being  all  in  presence  of  each  (be  circum- ' 
other."    It  is  endorsed,  "  Dated  20th  Feb.  1847.     A  codi-  stances  was  ^ 
cil  to  the  last  will  of  Edw.  Bates."     The  other  codicil  C,/),^^^, 
ibMl  Mth  'February,   1848,  begins:  '« I,  Edward  Bates,  >< 

A6i;'hl5riTrg  published  my  last  will,  bearing  date  as  appears 
chemn,  makd  this  as  a  further  codicil  thereto,  and  be  con- 
tldefed  part  thereof."  It  was  signed  by  the  deceased,  and 
AemAmes  6f  two  witnesses,  Thos.  Messenger  and  John  Mee, 
an  subscribed  to  the  folk^wing  clause  of  attestation:  ^  Wit* 
n^as  t«  Hbe  signing'  hereof."  It  is  endorsed  **  Dated  as 
iiHtliiii.'A'CDdiciltomyUstWill.  Edw.  Bates*" 
orii^ucationsrespec^ing  the  execution  of  these  two  codicils 
ilinie  npotk  the  testimony  of  the  attesting  witnesses,  whose 
livillende>wtfg  to  ihe'following  efibct :-^ 

^^irUomi&s  Messenger  deposed  that  he  witnessed'  two  papers  for 
the  deceased,  llie' first  he  brought  to  witness's  house,  and  told 
him  he  had  been  making  a  little  alteration  for  peace  and  t)iliet- 
ness,  so  that  there  should  be  no  bother  after  be  was  gone.    He 


J 


Xfm  ^th9Ami4  m»tamvi^*  iwi|«ii&i«iMEHBn>ifc 

d*P«IWalV«(j:*»»«P«qhT««i«  ll|tti«M*«»d||Afc«W»-t 
M^^  HfiWri  ^i8b»>'M  >8«t«K#:HlMlrMiyfc>4i^*i  Mm- 

,fVp^  ^Ui.iliUiiii,...i!|i&WUther,.  he  rB|i<?»Ki],.iHa6  nDt'preaeotiwhn 

,^,^eat  for  liiin   W- 1^9.  JjflU'.'i-MjI'SiiiWtjQlwMwv  .■(ri^o.(Wilt 

^l^^wliere  tjic  deceased  w^b,  ,nei«l)<at  thpiWOWUiJie.  .:Xffm 
J(j,fln.ilie  t^ble  before  liioi,  juid  lie  a  aid,  ^  l.^mt  youiapfatjar 
%p4>0  "^i*  i'»P<^r  i  it  U  ouiicmijng  tbat  i^gperl^  of.LteUW'B*- 
■|diU  Bron-n ;  I  ^m  fioin({  lo  tuvn  it  over  W  ray  Bob  tifcrdeP?  i  H' 
jyifpeBS  put.his  namu  li/  it  iD.tlie  preaei*n  of  l|w  iJodeaxd'aMidi 
]^pt^  Moe.u-lio  aigned-bts  iiBinen«it.  'J'be.dteaMeAdiilTnotiign, 
^^,;B'itDenB  couLji'fioi  oj^^ethn  b>»  name'mMupDB.tliopHiih 

.W^L")i'''^'''8'^8.'\E''eoJ":f  l»a  ..took  a».  nOMeiirf.4ho  |»ipoil;.il  ' 

^^e^^et^d  <^d  not  say  tbat  ihc  iujki  was  a  c(>dicM.  ..Upontalai- 
(rogatory,  lie.  ilejiaBcdiiut  ha  could  noi,ga]^  wbicl)  pf,ittae{Hpffi 
^was  the  first  ho  signed. ,  ,,,'     ,    ,.;■,.,,    .    ,,,   .,,..;1 

I    Etbell  ^ie8Ee[lger,  the  moUier  of  tbe  last  ifit|tesbL.dq>OB^«bil 

{fie  put  her  hand  tu  one  pipu  for  the  dKeaBed.i»t  tfawr^^ 
le  caUed  her  iiila  their   parlour,  where  he   waa   with  her   ion, 
who,  when  ehe  went  in,  had  jost  finished  wriliog  his  name  oat 
kfH^.  t^?'  W.  W^e  t»Ue.,^ri)y4w44«^MH4  j-^NftwdmmM, 
P°  X?*  ««ft j;pw  pffflf ,"., wi  hf (^^[hjiii^  t|i*apff]rf»dUr>>nd 
:56FI^!;?.^|^#ff'>>)H>4«n^%ffi><)r'4n  efo4M[ti«mab«|]l«kMitUB 
her  dbme,  her  son  was  gone  oat,  and  %jq  4k,  4MeW«MMa,MMr> 
"  I  am  doing  this  for  peace  and  quietncBS  when  Lam  gone."    Be 
■.:■- r<  lltfrM'BfalJWlt'rts'^alief-tefaiJitf^.WiJWfiitlt'wU/'^-^iW 
'     ■      "'  ■«Jnaltfly;thatibi«*tt  iri'lS«;'^B»U'e6iHa'ilitfa^'wBitfirf'fifc 
^wistaed'sQinne  wwc*  the  (Apt!('0#  -Wftt'Crtlff  ttioli'^hd'^hotew'ft. 
.bejagmtbpiiooiabut  ATery  liltkjtimBJi  "   n^r  i--  y.iitW' j'^^Ai 
,Jot\D^ee  depoMd  tb&tlU.has  (igned.twpen^bntlw  dfltwi^ 


IBsiA  khd  JmMm&iJkMimk&ifi^WA  ttttd'a^ked  Urn  t<!f  sliep  iiifo 

sdtolH  ■idnlw^4lott  enMllied  4»lM4pr6on/  td^tlie^^  where  tlie 
aAceaadMlvrvittiA^^lii  «  ttibki^fda^atdh  ISt^e  stftl^iig  bedcfo 
Hiim^qaiyKlrotfdieiii^vtlMA  ^'%liid/  ^^nQU^i  ^f  td  klotW  if''JT>ti 

-mail  p^t^fik^ihiM^'ikmiMl  tl^a^g^  i^fiM  iSSi 'Uittib 

I AliiW»ifadiib<y^<JbwiiiM^  to^tlia^I  ^>#heii  tfilir'^tbeei  eignteb 
itiHPipil'*"^,  jMfe  4riMWt>Mngl  bbaik«^tM^  ^^ikiti  dbwu;  hut  tio  name 
-t0(}M^«wM  iQ|d>'jAdi'Mire^1lMt  *ihe  dieeAded's  kame  waij  niit 
-MBHpd^toitcmt^atffitiiMiVlieii  Wiiw^  i?^^  -  'he  ikv  the  whole 
^■ffstiiiplMlMljC  tod't^lL  ^rtidUi*  votite  -  of  it'.  ^The  paper  l)eki^ 
-eUhn^4bslttap  tV»'«M«»(^  ihid}^  j  ^^^Hli^  wti^bg  ^ow  showh  to  M, 
adDE^k^a9(KQiUe«o%l»-lOfbiI^fi2^;i^48;U         that  of  ^iiic^^I 

-^mdk  0rf»liaR<^]ifli^t»'«iMiMB^^p^  tfab"  pti^^;  aaM  iAixH^ 
JMstequi  ivbbMdM^tS  HM  l^WMle  hil^iltrai»  a^xirteH  to  the  fift^i. 
3]niaTiiO%flfd  drf^^^M^p^^'WIfl^TMihi^itfeewii^  for  Mt^  Bat«!^; 

liblii<iiiiH)e  itoWr^lbeim  ^  I'dMinoi  wHn^  tof  other  for  him  in 
iliM[apditti)t^fl4^feiri(irFy';' 1)644;  or  fbr  kil  nmch  as  a  year  before. 

I  have  no  recollection  of  when  the  paper  now  shown  to  mo  was 
)^j|dMl3lfy»M^Mi'^^1^  to'  hff^  been.  "^  Whenever  it  might  be,  I 
,nmmiitimSf  ^yttMA"  ^^  if^tb^eUr  the  deceft^^  was  upon  it  or 
.BOl,  iMkd^tffxUmitrtf  tbni  AiW^n  as  I  Vefnember,  I  never  cbh 
0igiliiMiRldyr^|[pif  t^i^'lditt''^  had  not  been  signed  by  h&h, 
MBatpMk&<\At*;  4h«'^lb«tT'«ihiar'  Svas  toot.  1  should  say  oiTthift 
Uium'<hbwlifWi^?  ikiftll  it 4s  ttel^  it  was,  dttd  I  l)e1ieve  it  was.  I 
ratf|i«b(^4]Ml>«  tlM-nM^  Wiis  not,'  and  that  ihe  paper- writing  now 

*  5i  ^f^^^^*^'^'f'^^^  ^®  executors. — With  respect  to  the  March  22. 

'J^|j|}{^l^^tbiere,l^ingnodpubt4>f  the  iotention  of  the  de-  AaaumMT. 

];efj^fPi;rP^.bift^)iandwriUng^.the  Coart,  notwithstandinfg 

the  evidence  of  the  witnesses,  twiII  presume  fmnia  rk^  iujta 

ifim90*U  JBmM^v.Jdeinon*    Witlianis,  Execi    BUrgmfne 

*  6  Netes  of  Ca.  Supp.  i.  t  Last  £d.,  p.  76. 


March  24. 


tidleeta  Uck  upon  B^  It  is  describkl  »'i^«<  fiivthet^^'CddhsV 
ited  there  is  nb  other/  £ijfMj^V;{liiigMjr4r     vi  '     v/  .i  irH  > 
../2tiMtriD»;  Div^foD  thesiUi0f2de:>    '  M      '' 

AddatnSf  Dr.,  for  the  next  of  kin. — Neither  of  the  i^^ 
cils  is  well  executed ;  but  suppose  C  to  be  8o»   it  will  not 
supply  the  defect  of  8^.  FmMi^yt.jMchsMhaM^MMtig^vAo 
with  thLica»,  md>k  atlviinaA«efwith':CtfMm«#U  AMm^ 
Mcateiiger  disdnotly  anKrelirf/thii|)lfe<  hiwl  i^gokd  f^MmdBm 
B'  befinre  his  mothar  came  to ;  >«3d>iUppdBlDg>th#'dMttM' 
had  lusknowledgied  his  .ligiiaMre  ill  fairprelttiioe!,^ 
•ttffioient  mder  Cksemeni  'VJ'JMton. ■'•  Mtt.  MfHtenget-mp^ 
when  Bhe'went  *i|iy>her  ion  hid  filiated  trHthig^lii»TfiaW{' 
and'he  had  leftf the  iMn-  by ■dio'tini^'  sk' liad^iirUiNetf  h(^ 
MundBi    There  WiiHi'tiieMfbte^'no  dekniQWled^fla«iitK|ii^-t^ 
wlUieasesJpr^seDtirt  'the  iauM  tinii^' '  Theff^flMattljC&iMll^ 
eseouted?  n^Upahthe  crridaneti  B'Wf^«the>l«Mi  akkimAlr 
butwere  it  otb^r#ise<  MedaweAfs  poaMv«ly'4h«cl^  #hfeii<8^ 
pat hisnaroe tiiith«^aiicr;'tba deoe*^^  rngtMirk-mmi^' 
tfacee.    Eyen  iufipasiillrtC  <##»  isk^eMMiiibMiUM^ifoiflii^ 
B^iii  would  not^stabUth^B,  «afJiAik)li>i«41ei)ik«%<«^;»<i  Jk^ 

uCwtei^  (^Dr^ >  an ' the^asme'  dldif^  eitedl 7M/  ^;k9^{|f^P^*< 

RirLT.  Haggard.— The  Court  is  not  bound  by  the^fMolkKfi^'^ 

the  witnesses,  whos^meniorp'  is  Aaaik^rath^as  t^this^dlKlP^of 

the  transaotioniJ :  In:  F^di'\i*Ja4k$dk)  tHls^iiditetiiWtf^i^Mi 

held  by  the  Court  of  Appeal;    The)OOdS«il)&l»<^ted^(M- 

Febmary;:184{7y  tiidis  aa  wkkifsadr  in  4ltetM:d8Ui|dl^  litiCd- 

writing*    It  ii^not  ii^6aflftir)p(|hkit(ith#'4^uMMib<^|M&fai#t' 

positive  proaf  (ihatJfhe'sijgtTatdtt^  #a«f«fMM  t)l«ef«aCliffill>0^^lr 

may  be  satiafiD^  fMak^^cxtk^ttkiUaHm^^ni^^ 

.  -      .  V  j  .        '  t: ;.-!  .  1  oJ  lijjiob  T'jri  i»iir»  bnfi  ,*>!.' 

"^  1  Robert^d.  •S.tLaNittfdlCalSOt.  /'jnfrs  OiW.  fit^qoiq  1^  : 

4  3  Curt.  758,.... ;  .:.[  :<m;,  ,;.u;    ^^  ;.L'irj  4iAjNoOP©d&Qi.iiea  ..: 

**  3  Curt,  lea 

ft  I  Kobe 

■n  8  durt 
4  Notes  of  Ca.  685. 


The  cpdtoil\G\i8  jHrovedto  beweH  exe«KtiJld  ttti4^ta>>sfikva   BfiituMiSlf 
bm^ttfokeqUenti^B;  iti»*««ibfda«*^farthar  e«H^ 
to;tke>^/>i^lU.!jind  tkere  ia  mother  testamentary  p^pevpM 
which  we  have  afijlclioiAledge^  wUch  .tta^  be  tcnmSBiedi 
as  a  preceding  codicil,  eiKtept  B,  any  defect  ^n^wliMif^  it 

of&|i;^M(i[|lKl«i^J^Qav\-T-The  ^liesti^'ariiKfi  OritlilreApqc^  JcDaMnrr. 
tffLi^ta6i  JedliiiiNnita?>iirpapefft>  flClbe  ddafitsedi^^^aU'lnHkiv 

bfiDdmtifig  i>4hfj^  <]«nii«t^Gtf>djwiU^  4ul^rexc9Birited)]^>hM( 
4lidf«i64lr«^petii^ff^bicb  fiurpertfrtifobefiaididl^  anidbdlsil 

piiifMirlfMirb^>ddfiiliiMitm|i'rlR|p.ib!m9  iM 

d«fctafl4inod  alCestet;)  by  lv)^\i*itneasestr irTberti  ant  ator /lite' 
imilMr^il^aAitaKa^i^tbtf  Affidaidl  •fficript«<i  lOneibf  tMer 
(Ojf  ii^^Mfrstodi "^To ibe iexetutpra ^tfcfid vUrdBited nahied^ 
andtafpoimi^lnivigriHt  vill  mdtte8l4mjMit4"'>a9d[Kt  auidMd 
ifiiaa  a9d  MopovrfitH  wh9iii]«>ev«cffiinigbt  ftct  midevfhw^litt^ 
QoHmf^Jlif  baid8%iliid'|M»e|fii8«9fta>lns  «dii  <G€p#ge  BatBa»fivi 
d6||5^]^  jbl^.dat^d.l)kM>J9lh>yebrMry>  iia 

*)JR^bMrdiBfitffV'  bbtiaJM*«He8t€d)i«'^hdtatberiDtiBil'an«t 
499h^'iiillM#diiJ9»;M«tJM4t«b,  Ii646i4i^iit  nequfesUidMli 
^  b^igib^P>AQij^9tii4k9iiBatttf, ;  Fiiaiid»  6at«s>:  and^Johtf 
Bates,  <<  as  a  token  of  respect  and  filian  relationshifk^'(;\tthd 
it^fj^BifA^ef  :\\f^Thiat(9  otAy^aoamm^idxidmv^Qbn^iBKA^  in- 
tended otherwise.  Edward  Bates.  T# '  ii»]^  ^et^cotara^  fttf 
«l>erflbf1^ipWpQlb."     i      •  -I  '  Ml.  /I'.fCj  ^ 

f  (>Tbfif  e  id  tiKtr  doubt  as  to  the  due  exoeutiaiii  of  the  will ;  tbfe 
qiia^tiw  b^ff^e  the  Court  is  with  respect  tk>  the  execution  uff 
^)t^iil9)P4per8  .deaoribed  as  codicUf. 
-(>Vhf  pinport^pf  the  will  is  to  devise  and.  bequeath  the  tei-^ 
tal9irfa  ocf^bold  estate  and  perscmal  property  to.  his  three 
epiecot<ir9iiA tnilt  ts^.permil  bis  widow  to  enjoy*  hi»  house* 
aild\pK<ffiNi>ea  ^ml  fumitm^  for  life,  and  te  pay  her  £50  &ar> 
lifei  and  after  her  death  to  convert  his  copyhold  and  perso- 
nal fNTopev^  into  money,  and»  after  paying  certam  legtoeies, 
to  divide  ^e  residue  equally  amongst  his  two  sons  and  six 
daughters,  under  certain  conditions,  and  his  son  George 
was  to  have  the  offer  of  purchasing  the  copyhold  estate  for 
£lkfP ;f9jfi^  hi^. gives  spd  devises  Jto  his  son  John  all  such 


>f»««^ 


re^l  ettatea  u  vere  ve^^in  bim(tlietMtat(v)MiiKirlj{^||fe 
jDTtrivtee,  either  ,ia  ^faia  owq  rigbt,.pr,  af  ,Dev  «t' hw  m 
" odien^iae.  '  ,,','   ,,.,  ^,."i,     |,,.  ^,  _  „  j| 

Tjie  Mcond  pqper  {BVia  ■  ye^  important  mm.  It  ijiM- 
Bcribed  as  m  codidl  to  Ehb  lut  will  ^n6  tea^l0^t,  Wbicli.  V 
refers  to  not  by  date,  but  bb  lodged  witih  bis  girter/^uiq  it 
purports  to  revoke  the  bequest  or  |^  of  the  r|^dye  to  nis 
MHi  John,  "in  consideration  of  various  sums  i^  moneT.lei^ 
uid  advanced  "  to  him,  of  which  it  acquits  ,bjm,  and  nves 
him  £5  onl^i  and' it  reduces  the  legaaea  t9  ue  cnildroi  of 
Jobii  Bates  fronp  £100  to  ^50  each.  "Tiwr^^,.±^a'{t"t 
veiy  important  paper  as  far  as  Uie  lAterei^  (^  jMnBaUt 
and  his  children  are  concerned,  t     ii'i 

The  second  codicil  (C),is  described  a«  'y  a  fu'rUter  o^^ii^. 
to  the  will,  and  it  is  for  the  purpose  of  givjing[  ^eriaia  omsv- 
hold  houses,  lately  purchased  of  the  ^ecutora  ta  RaiWfll 
Brown,  to  his  trustees,  "  upon  trust  to  sell  toe  sanie  ana 
apj)^  the  purchase-money,  with  the  residue  otmy  neraonal 
estate,  to  be  divided  between  all,  tlie'reaia^ue  l^atees  la- 
tended  ttf  have  the  sune  equally  divide^  ip  tM  like  inv)|K^ 
■s  is  intendei)  or  directjed  iii  n^  |wd  wm  «  ragaau  w 

"f  f'-'CV' ■  "  "V  l-'i'l  '■'v..Mr"i  ii'iaL  •>* 
,Now  the  Act  requires, t^at  U)e  signature  of ^uie  {l^ttftf 
shall  be  made  or  acknowledged  by  hiin  in  f)>^J>r^^f>flE.°f 
the  witnesses  present  at  the  same  time)  Xb'o  shall  auWi  and 
shall  subscribe  the  will  in  the  presence  of  the  toBtatar,  jwf 
ia  absolutely  necesssrj  to  ^ye  epipct  and  ijiilidity  to'  ^ 
paper;  hut  the  construction  wbich  lias  bet^  buf  uptmuit 
clause  of  the  Act  is,  that  as  it  is  not  necessvr  tli)it^^  wii- 
nesses  should  see  the  tesUtor  s^,  bukan  'acknowledgnni' 
of  his  signature  in  the  presence  of  witnesses  is  sufficient,  an 
express  acknowledgment  is  Dot  reijuirpd;  tbat,  in  orderly 
make  the  acknowledgment  valid,  it  is  not  necessary  to  sa; 
"  this  is  my  writing,"  but  it  is  snQitient  if.tlie  testj^lor  pro- 
duce Uie  paper  signed  by  hfm  to  the  witnesses  present  at  tlie 
same  time,  that  being  held  to  ^be  equiv^ilcnt  Lo  ai>  ack^v- 
ledgment.  Therefore,  with  reference  tf}  tlib  ctniBtriiomi  of 
the  Act,  the  evidance  of  the  witnesses  bt^matnilBuL 
With  respect  to  thf  pfiper  B,  the  real  (juestioii'is,  wkie^ 


■up  ?8tfM«W8«M»  «^ 

B  F 


•en  e    (■    »  s. 


Ihe   end   >ij  n  D^    d   30  h  F  b       ^     1^^ 

to 


«tt 


.It 


tffe 
S^    aqd 


fitUneilkr 


thin  fiHt  <>fl  Ae  „ws^r.  ^^fcW^fntt^t^etf^Sffl^if^^iaf 
urlfilbf  4iweid«iWe4W>  bjf,|the^.WttW8fif  Wfifii^iJ^ysH 

Ifsl^i  iwbtcb. 1^8!! ihfildto.be  ?ipt,4jgoo^  i^^^^tipfltf  S^j.^ 
if)  Ir,<!Br^rA.  flia(MQc)di  |b|j  the,  eyid^i^g^  of.tbpie.^p.^Tp^^^ 
Mm*  TbqwH^  Jlrtef»€pgen:  figped,  before.  bJs  flio)tJ]^ef:,/wifpe^nt9 

«tfe,ibf|((|tbfj  eorficil  wa^'  e3tec%^e4i  in  ,1847,  ^n^  yi^tvjMpth 

llVl!M^  iM;.it  { va»,i?i  ,1848, « aftd  npt  iij.  1847, .  41)4  ?>9fih  "^#^^ 

HP  4b»  Um^  circiun^^nc^  in  conroboratjion.  .  » .  - .  i  / 

wnk  am  ^  .^pinion  that  lam,  bound  ^  prPP9unc^  £mr  (jl^ 

JrtJWityi.^f  ,tbif  iDptruroent.    I, have  po,do^bt  y^\^jf^, 

;)^kip^«at(  aU  ,th^  circqpR8t4nces»  that  U^.w9Auoy,Qn]j\fdgp€ji 

«bj)4b0.49Oeasc4,.:but  that  the  aignature -was  acknowladg^d 

/b^'J^4lP  4o  ^^  pretence  of  two  witnesses,  before  the  al^^|^- 

tlicinr{prr.>Thos.r4Iessenger;  and  the  circumstance  oi;^ht,to 

§kV^  bQW  little  we  qan  depend  upon  the  accuracy  of  the  r^ 

<$|ll9(^|iiipn.<Qf  witnesses  in  such  a  case, 

tf:rlTtKls.jyfesseiiger,  one  of  the  witnesses  to  the  paper  £|,  is 

4ii{Wtit^Pi(ess4o  the,  paper  C,  and  he  deposes  •  that»  w|^en,jie 

ilf  0illi(Wjitib  M^Cf  the  other  witness,  to  the  deceased's  hpfise^  a 

^piipe^iUj  on  the  table  before  him.    There  can.be  no  d^ubt 

itl)il]tb4tsignaitup:^  was  to  the  paper  at  that  tiine  when  ,^e 

id4fi?49#4;,4A]f;fid  tAien)  to  ^  put  their  hand '.'  to  it»  which  .th^ 

vdid$t/faute/taf  qsya  the  deceased  di^  ^ot  sign,  it  iipt  their  pi:e- 

i^eMt^  -Md  bfi.cannot  s^;  whether  hia.signature  was  upon  it 

^OTdlQfikflind.beydaes  not  remember  seising,  di;^  ^orda  **  W^t- 

rAffet  lft>th#.  signing  heiroof  i"  but  he  says  hf  has  nq,  feaspn  to 


collect^i'iiWHitii^c^  «iefftibti^'«i)^'MeMiai|^er  f»*<  Jiiil>rfi 
iP  Vi^'lb^TMifh^  tb  vHieiny  liaiil^/Mk^e^^BtMKlkittiabe 
ttiii'i'ftM^hekt^  writ^  a  litde  Idiif^ ; "blit -I'liiMM btfjfiftt 
WVMr!^,  to'  Ife 'sum  ft  wmild  lUit  'Wtter/ jkfid  H*  wl!«l^llti^ 

ihenVyt  Me^til^rer  and  of'Me^^  Wh^'W^^thM^^hdVih^ 
y^n^  b^titey  i^gf^,  '"^the  decent  of  ibi«^>tdHi  AluA^U 
si f^'HWiiie  higher  or  lower  ^  bot  He  b^'b^ftr,  iMd^boi  Ui 
4^1  VAt  ivfaeii^  be  was."  Bat  whilslt'bte  >«ta^  ifbM>^  %lM 
n^y  teaaovi  to  beHeve  that  the  paper  Wtfaiiiofiti'thle  tilifl^'k:^^ 
bitibri  '#fteit  he  attetted  it  as  now;  Mee  '^^  a^dlffi^eAt^liB' 
set iption  of  ft.  When  he^  was  called  to  attest  tly^pA{rtt',  'hie 
kAy^,  'He  did  not  kiiowit  waatestameiitAry-^  fI^(8li94^'TI«M 
Messenger  signed  his  name  first  on  the' ¥ight^bMlli^«i^ HIT 
tfte^ge,— to  the  rfght  of  the  niiddle  of  thi(It>a)^.^i<'How 
Me^aetig'er^s  name  is  not  on  the  right  of  t^  fMij^ei^^iit^dw^ 
fell-side;  the  testator's  name  is  on  the  rightihAtld'«iA»li^<Hb 
swears  positively  that,  on  that  paper,  when  tier  »«bdei<llikk)tf 
the  dfeceased's  name  was  not  signed ;  and  fks  ftikhferid^dnfa 
that  the  paper  C,  dated  l^th  February,  lM6,  k»  Aotl«hlfi»4f 
which  he  had  been  deposing:  "the  ttani^'J^htl  M4t, 
appearing  upon  it,  is  my  writing  ;  but  i'ani'-8Ure''*lft«l'^tile 
paper  itaself  is  not  the  same ;  there  was  ]esa'writMg-'€^'(hat 
than  on  this;  Thomas  Messenger's  name  on  that  ^vaalA'q'ttiee 
another  pai't  of  the  page,  and  mine  was  as  ikr^B  iitfWtillUle 
'^  the  lea,  while  hh  was  as  much  to  the  right/^>  >  XWi^ifibis 
positive  deposition  from  his  1-ecollefctioh  of  wh^t^thi^illllfttfr 
Vontsfined  which  he  did  attest  He  say^  Me  hasistgiM^'^lWlr 
^iipers  with  Messenger  for  the  deceased;  add  iMitf'^uabibe 
-bne  of  them;  but  he  did  not  Wittiess  any  othef  4(ir Miaf>ki 
TPetruary,  1848,  or  for  a  year  befbre.  Why  thiM<thjlf>tti«it 
t^'a't^Aper  he'si^ed.  He  says  h^  has  n»»60olleeito»#  when 
the  paper  shown  him  was  signed  by  him,  and  cannot  say 
whether  the  deeeased's  name  wiu  upnr  it  or  not  before  he 


70^*'^  PB£MOATttt!:lCOUtt»;i*(  [HiuT;^ 


^oi  >;./nii|hd'V(«ia^d;iaM  Askt  the  pap^O  iisttoctte  laMU-  H<MM»f> 

-^iiiMvi7MVi!ni'3^^  l«l^;=aiid  he  ciiiitiol-i%c(dlm)lttatte<- 

AlH  the  papers'     T!Y6  cas«'"<yf  Fttnfit^^  ir.Jackidn  d6^  not  bearr  ufloo  IM*^^ 
pronouiu:ft4for,  ;^^  ..  |  ^^  ^tisR<rd  Irt  my  '<)if^i Aiihd  tfe^t  both  Ipapfe^  «  ' 

an(!€,  T^HfiP  (ftf}y 'executed  by' thfe  d^afi«d/ -B  being  pti^r 
in'dttte  tx^Gi  ahd  I  aifii,  thcfrtfof^,  oFopShWn  td  prdfiouher 
for"th6'vkH(l?ty  of  the  wfll  and^two  codicils;  and  -to  decrwj 
prdbattt  df  thcm'td  the  €X\ecutot*8 :  tlie  costs  of  both  paHiM  ' 
to  be  paid  out  of  the  estate.    -     •    = 

Proctort  '.-^tolier,  for  the  Executors :  Pitcher,  foir  the  Next  of  iKin. 

'■:■■'  ■  ••-.«■  ' •    '  I  '.:■■••'        ' 

'  '       '. 

■    ■     I  •  J  ■   j  ■  •  t  .   .    /  •       .    ■■       I  .  «   •  .  •  "    •  .  I  '     I  ■     ;  ■       , 


IBHriiiilJ  PRfM00AT|Vf^C0UI|T4f  709. 

MifWlkf^^if^t^l^W^^  dipd  on  tbe  I?*  F«bruvy>  IS^^Jg^f '$|"  . 

le«i^»|^M  somll  -0^9On4  estate,  consistiog  iOf  revermnarjt.nparriage  to  B!, 

intet«l4ilO¥itHb*lijWiU.^(^t»,.uiicle^  «n4  <>ther'Prqperty,|J[.»^J^^^^^^^ 

w<^l&'tiPrIllibl^!9<^liifXy909-'  .1^.1893;^  b^  f^.li€mtffT.Kie(i8,in  March, 

n^art  Ae)6fiai(^mtt»,thft»  wa«  quwUned/  at  EnnlsWUeii,,^*^^,,^!^^,,* 

Ir«birtibgMl4»9n^l^l|til^MMchrK)r  tb«t  year* Jixeiffg,tl>^ll,i9g'hit  whole 

under  an  engagement  of  marriage  to  his  now  widow,  rt^PiffJJ^'Y  *°  ?'' 

Mi9ffrAii«l^l&rrAS  ^U^M^^o^pD  big\ffCQV^ry  frw>  if  WVfaie  "he  had  made 

attorik ,g^rjitn9t<& -fee., j^md^jWn wijl^  boq^eitlbipg :tO jier tkn'i ■■  ' provUion 

i«.i%i.  .,•  .         oi*!!*/*!       K>r  iier  in  the 

wbtto  9»«lWiF«W1y  WrftQiaft  pQfJtiPII  p£;.,¥fhW|l?.  bll.fr tbffi^ent  of  any- 

baA%ii|e^fe?r?^W^fic^.l^r^beiift-V>t«t^^ iiwt,giyew.^o^J»ng  ^^hfm*"' 

b]9iMfit(9lk>Jf)9p?(fbf^idQjrr  ^,iit«;^^equUon«  b^;  shocwj^d  tbe.in^  Noyember, 
wgf  t|bMiMi9|ttie9»..lf^niMki^,.i^.«}lu^or^^  he  m«r- 

bor Jlril4iKW^t  in  ^.#  f fWQMisJon  .feij^,  b^ Jftrtbe.  fei^^  ^  fi^yn  Jitiom  he  had 
tbj^ifcbmnieiWgV^ibimi  ai^(|idfte^fc.'^ba*  f^4f  itbfy  .W'hfe«?|f«>eRurYiving; 
married  he  should  have  ij^4(#j^  d}fier/jnt;;»  f^.*^4|5t;b.  J^dthiJwm] 
Noff<iwftfy9feiteflYji^fhftc,Yta».,ip^irwd  ^.Miw  Pwtl^r^^ftPj^  alluding  to  it 
haA^d»nol«rbeyrlH\.lW4^fW3Ai;84^flnd  1^4^  J^a^^ttT,  'p^dc^. 
wi^wiliP^ftgl^nrPia'ri^^  b«>  (Weft^ll^  in   1838, 

caxgfim^fy  ftt)oji^i}¥;iM».\»^rity;»gr(*e8k.ftoiftjJ4ce|9P|l4^  h^^- 

uigJfcigQptef|ilW!jr)l^4rJ|rJ]Vrb^  Jb«^^p)«qfld  ik  Sor  9^^xity.}i:\  A'fi^e  imbeeile, 

bc|ti#rfch,jp^flijsi?6  wpprlwaqe, b^Pgl?^  to  himself  «pdJH?fhIled  ^m  "hU 
fa^bMu^bi^b  ^«S(W  k«J^,in,^bcirtiojf»t  cwUartjr,  jio .  a  bpu^4eaih:— Held, 
oofiitiH^ddl^  *eip)j^gfi|b«^„f;  5n  ^.fl^.i)^  became,  ^nA  oi^^t*^^  ablolut^ly 
t]M»4«i¥l^b^  4M^i»^f;Tre^V  «p4  inttbeqila  V^iod;  >but  ^P;rtvoked,notbe. 

tOihi»aw^w|»Jipg-ft^MiallfJ^  P^time  tojbi^  ^yp  £1^  ^^inteiS^ 

ing  made  the  will,  and  qf\  .^n^^ooftsjan.partiq^lajclyy  inlSS^j  tion,  but  of  a 
i^eft^il|f)^itbfi  jj^vermoAaily  i^itereats  underybis  «wle>.w^\J,  ^*^***S"S^3 
hO^'%^rt»*W#!ti»nk  "That  ifl  the  property  I  inen|ioncd^cSSiil  '"  '  "' 
in^Qt^^iwhiff  h  { made  ,at  Enni^killen."    From  Sept^mber«  - , 
l^MiWUlrjtbf  rd^atbof  th^  deiceaaed,  be,apdbi8)wjfe  fli^dd, 
fti^llHfif^9t\ief^fiin  the  Gtame  houie  and  kept  a  joifi|l,qitabli^,^) 
nitsll-jW^blbM  %tberrv^nd(inoth<9r»  for  the  sak^,p£\(Btffnf^^^,^ 
the  pecuniary  means  of  all  being  very  limited*      . .  ; ,  ,  .  . ,,  i  . .  i 

TfajBiw ill  was  propounded  in  an  Allegation,  pleading  these 
facts,  by  tne  mother  of  the  deceased,  sole  executrix  named  in 
the  will,  against  the  aunt  and  curatrix  of  the  children,  being 
minors.     Tbe  admission  of  this  Allegation  \i  as  opposed. 


M  fiHmaiLmvimin.        i^sv. 

l*i«««     '"Si-OTWBf.',  In  ni.|>«.!i;o'i..-'n,..  ..Ill   i;   ,n.vllj"t»,'fj 

imutWV'      '*'"ayH;.sc.   wlilfli   \<:is   loll, •..(-,!   I.,    tti.^   Iiiiti,    ..(-(.WWArAJ 

AajHidlJ      anfl,  Vnidef  tliei.ldlinv.  It   .mi.t  l.f  ^li..,.,,,  ..lure  tHei'JISy 

lB4a  btt-h   "  tiiarrl;,;;.,   ;.T.,I  Mrll,   ,.r  i^Mi,.  iifl.-r   tli.-   i]^i'S'WM 

VecS.  AiipeH,  lh.it  the   intrrjti,.ii    ..f  tli..  ,l,.,-e:i><.il  to  rci^.gtii'i^''iiy^ 

*""""'•        lllolU  the.   pj,.rr,    ,i<   the  ..ill    l„-  i„t,.„k.,l   .lii,„lli' o'^llte*; 

¥tts' tiit^WvOtlHI. ''Here  is  ^  clf.clm-„tWnm.il!e'lti'  1838; ^JllV 

sfettii^nVtA  Ae'*#in*'Act,  ..hich  fepii.tintrs'si.l'h  a  niiit^e'..^ 

ttfofeHrtiJrllWirH  (i"i  .(oj.tion  .(.elte'J.iclii  tle'cfi'r.ltSii 

can  have  ajiy  effect  whatever,  not  bein^f  a  sj.ecies  of  revi.-.il 

or  republication  sanctioned  by  the  StatfUe.     But  uiuler  the 

',  ail  H< '  Wllli>h"bilb"lt'  l'4itisti6)i'ii'  f^i^hl}\m  I 


,1  flMdMt6»  ail'ihfa  vniiiM  nAlb<  iilllfeM' l^'l&fW 

.uwpison.  ■■r^-f.ifdi'iioi.*'  '■Mef'y'aasii'f '**»;? 

V.  iTrfMir  'Wiiiiania;  tiuf "''  ^"  '""■-""' ""  " 

••n.piHiaMH. D?.,"i-n  ii'iipiirt  ir'Vlie'Mrt,FW22tlii! 

liiV  wa>  executeil  '{.I'  AteUitAattdn  cl'inMgi  'OSm 
b«k*ltme*,  ,0  tHal  *  BlUtr.  fro'ili'  ftliWiW  WW 
A.«.  StrppOaing  '<he  <raa<J  i.r~,K'r,il/'V.'Hjai^'83)  M 
*aj,  tlte  Jutlgmtnt  ort/C/J.tiiiMli'y'femJ'K'WS 
rfcm.  fVrll  .*oulfl  not  be  adverie'^o'u^'^tltlfe'^ifiSiajfffj 
Mbether,  tmder  the  pilindple  llilf  ili'wfi"!*  tf.Stja^^rm 
will  la  not  entillei!  to  probate,  '■'rtieptm^ijjle'' " 


that  case,  ; 


.tited  by  L.  C.  J .  Ti*.liii:"ij  I'^'ff  K^f 

vocation  is  ihe  consequence  (if  n  rule'bf  law,  or  or  k.  copdi; 
tTon  ticJtly  dnnexei)  to  iht  t-jteculioii  of*  ff  wiffj  fl^W,  ylS 
tTie  state  of' cireOnistancts  iimtcr' wTiic^i''the'witV''is*  m^ 
becomes  so  materiHlty,  or'rrithei'eiitirely,''tnterediiy^a1i^ 
sequent  tnarriagc  and  tlie  btffli  of  a  cMfd',  'flu- vJilt^ticjlii|i[ 
become  "void."  Here  Ae  wIlT  wHs'aciiially'tnafli'in'^conT 
t^iplhtion  of  marria([e,  antl'liei^'ls'n'provtsion'rar^fHe  irife 
n  is  said  Wier^  must  be  a'  jirftvi^icin'Yo*  iKe  cliiT(rren"-^ui^ 
BHowrtv.T-SoMj^^  t-ererff!.!  to'-.lH -■ilfcittiofrv'*lfe«affi' 
Fox,  where  tMe  testator  made  Ws  <villm  yn?euM4iSn'cl? 
his  marriage  Witti  a  {>«rs6n'^wT)''iAi  ho  afttri^t'ja  iSarnifll 
anil  fleVi^ed  to  litr  knd  Ker  llf^Vr*;  llie"  v'm'waa  eal^^ 

*  '1  Curt.  Iffl.  f  2  Moo.  IM'.C.  Ki.  J  8  Curt  8il 

;  Itli  Kil.  p.  KM).  II  8  Ad.  &  E.  .5) 

1  1  fiq-  Ca.  Abr.  413.  iilD'S.  "S.'C.  I  P.  Wnwr'scil  (H   ''"  ' 


ifiitmv- 


t^^i!^R^i)?id^^«l  ^.^'J}'^&'^  "i"l  tln^  ''^'"'•h  of  issue  .sY'fKiA 
p^ijinp^i<)ii  o['.rcvQcalioii,  which  might  be  rebutsed  by.ffija 
^^^ceof  irnentioTi ;   bill  it  is  now  held  that  iherg  w  as  a  t/U^ 

^§rL'iiMV,";'".','i.r'""'^'  "*,  '^''^.  ^"■i*'""""  "'■  such  a  «  ill ;  qui  p^l        

ej^^ei^fh^n  be  ;iihnitti,'(l?]  The  tVurt  i«aj'  admitjt^.a^ 
5fP^'?,i%",''a'(S"'  *"'''■  '"  ''"i/  "■  ■'^'""•l'-"  t''at  it  raiij:  pkpp, 
^K-h  f!>?  f*P^  P'l-ili-ii  as  the  t..t:,U.r,  to  uiultrslatul,  l^i^ 
wilL  .„    ,,         ,  , 

th^.D^uli^rcirci\mst^nces,ortliis  ciisc,  it  w(.ul<\be  pi;(il>4l)(y, 

for  the  interest  of  the  chititrcn  thai,  the  ^vilV^ould  bejror. 

npuiice((,for;  but  I  aip  »fraiJ  the  law  will  npt.permil  ii  to 

be  carried  into  effect.      It  is  true,  llic  n  ill  is.ilated  in  .laS-*, 

I'wjyi^' the  present  Wills  Act,  ami  tliurcfure  ia  n#t  ftfecJfid 

bv  the  provision  ill  that  Act.  which  ilecbires  thut  marriage 

orjtiijlf  pjiei^tes  to  the  r^vp cation  of  a  will.     Befwe  thajt 

jict  Rus^d,  a,^ill  iua(|e  before  marriage  wat  held   bj  these 

Courts,  to  ^b^  good  after,  marriage,  pro\iiled  it  did  not  (Iw- 

pQBe'of  th^e  whole  property,  so  as  to  leave  the.  vife  ^nd  chiI.T 

dren,  jf  aiy,  without  provision  :  and  these  Courts  had  been 

in  the  hab^t  of  taliing  all  the  circumsi.incesofthe  deceteed'a 

famiiv  tnt^  consideration,  and  admitted  piTDl  testimony .  pf 

the  dcctarations  and  intentions  of  the  deceased,  afWr  mar- 

riage  and  the  birth  of  children,  holding  that  the  revoca-, 

tJonwa^i  presumptive  only,  and  it  was  so  held  in  J?iw  v. 

Marttott.^.    But   that   case   went    iLp   to  the  Common. Law.    Lawapplica- 

dourts' aiii  it  was  finally  iletermiiied  by  the  judges. in, f.h? '*'•'*"*'"  "*•*• 

Escnequer  paaniber^  that  the  revocation  of  the  w^\^  did  no^ 

depend. upon  ajiy  presumed  LnteiitJon  oti  tlie  paTt.of  .the  d»i 

ceased,  but  pn  a  tacit  conditipn  annexed  to  the  will,. at  ths 

time  of  malting  it,  that  it  should  not  have  eS^^  or  operation 

fine  married  and  had  a  feimily.     It  was  so  laid  d»wn  in  the 

case  of  Martton  v.  Roe  deni.  Fox/t  and  has  been  acted  upon 

ifj>    lrli">'.    .  ...;.,. 

«  IMjI.  8((i^539f,'^,/ ',|  (t  l,Curi.4fll.         .    ;,^Ad,&E.M. 
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[Hit.  T. 


AfMtMtn  V. 
Mocgrath, 


MARcti  24.  by  the  Judicial  Committee  c^f  the  Privy  Council  in  tlie  case 
of  Israel  v.  Rodon.*  If  this  be  the  doctrine, — if  there  be  a 
tacit  condition  annexed  to  the  execution  of  the  will  that  it 
should  have  no  effect  or  operation  in  the  event  of  marriage 
and  birth  of  issue,^ — then  the  admission  of  parol  evidence 
does  not  stand  upon  the  same  principle  as  if  it  were  a  pre- 
sumed intention  to  revoke.  The  Courts  of  Common  Law 
hold  that  parol  evidence  in  such  cases  is  not  admissible, 
under  the  Statute  of  Frauds,  and  it  is  highly  important  that 
these  Courts  should  act  on  the  same  principle.  In  Uie  case 
of  Israel  v.  Rodon^  the  Judicial  Committee  decided  that  the 
case  of  Marston  v.  Roe  dent.  Fox  ^<  must  govern  the  pro- 
ceedings in  the  Ecclesiastical  Courts,  and  the  principles 
upon  which  these  cases  are  to  be  determined.*'  In  the  case 
of  wills  made  after  January,  1838,  a  subsequent  marriage 
makes  a  will  null  and  void.  But  in  the  case  of  wills  before 
1838^  the  rule  to  be  applied,  not  only  in  Courts  of  Cominon 
Law  but  in  the  Ecclesiastical  Court,  is  declared  in  Israd  v, 
Rodon  to  be,  that  the  question  does  not  depend  upon  a  pre- 
sumed intention  that  the  deceased  would  alter  his  will,  but 
on  a  tacit  condition  annexed  to  the  will  at  the  time  of 
making  it,  that  it  should  not  have  any  effect  provided  the 
deceased  should  marry  and  have  a  child  of  such  marriage. 
The  argument  as  to  intention  would  not  apply  to  the  ques- 
tion of  annexed  condition ;  "  because,  if  the  condition  is, 
that  the  will  should  not  operate  if  certain  circumstances 
should  occur,  then,  when  those  circumstances  did  actuallr 
occur,  the  will  itself  was  absolutely  revoked." 

Therefore,  I  am  of  opinion  that  the  Court  is  bound  to 
pronounce  that  this  will  is  revoked  by  the  subsequent  mar- 
riage and  birth  of  children,  the  whole  property  being  dis- 
posed of  and  no  provision  being  made  for  the  children. 

It  has  been  argued  that  the  will  was  made  in  contempla- 
tion of  marriage ;  I  do  not  quite  consider  it  so.  The  will 
was  made  before  marriage  with  this  lady,  to  secure  some 
provision  for  her,  not  in  the  event  of  their  marriage,  but  in 
case  he  should  die   before  the  marriage,  he  having  had  a 

•  2  Moo.  P.CC.  63. 
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ikhg^rou!^  iltn^.    tie  did  not'cmiteiii|ikU^>tilaf¥lAgeiaiiii'  xMmI^  24. 

the  bhth  of  children  aA*ti»^  grbutki  of  maU^igake  wXlii>  bu^  n.^MKoii  v 

if  is  tMK  with  rtfttente  to  Any  df  these  circyiMiJtnfCfJthaJ^^i>t#fdd^i  aUL 

tide  cine  man  be'dtcidecU  bipc  with  tefer6iicet6lihe>liwr  as 

It  now  Mi^d9,  whichnuikes^  it  n^-kyngjier  as^utsdoniefipre- 

euniptivi;  revoeatton,  bqt  «po6itiHrerefno<)aCM»i  by>KMbn  of 

a' tacit  conditioh.      •  ••  T         ■■■•■•  ■•?  ii-:!.- .t.h  f,  Jtinr'' 

-    S&  I  lim  of  opmiod  that  the  Court  miM'  tiejeoi^'  this'Alle-    Allegntion  re. 

gtL^fOa,  as  it  would  be  '■  nseleia  to  'akknil'iif^^attAr  toif^  into  i^'^ 

proof  of  the  facts,-  for  if  all  the  fActsiwerd  proved  ^s  fd^ded, 

it  Would  not  remove' the  tacit  condition  juittexed  to  ih6»will, 

and'  enable  the  Coort  ii  pnmouifibe  'for  it.  \/TW  iXMts  of 

both  parties  to  be  paid^ut  of  the  estifte^if;  '  !  ^i^n.ii  >  n 

'«    •  w         -      .     «      ■■'.'•  wU '•■'*  i-  'i*i<i"^, 

Procton :  —  Curreu,  for   the   Executrix ;  BatiurMi.   for  tnjb  Next 
■ofkia  ■       '    -  "f  ■    •  •■    ••      ■•■'•    ■■■■  ■■'   -^"   t" 

»«'    '       ''  '     ■       '  ■   ■       ■    '  I       .         ;    :  i,i    ■     ,1.  i.i  v  /■   -  i/ji.iil 

"f- .     '"  ''.;■,    )    i."     ,^       •■     ■-..■    .       .      n   .:■    -.    I    ,.:    ■,■,.!     .||t     fi't.fi] 

.1"  '^      ■  !    •      »  i!'  -'     ri.i-    I  .1.-.  :-,  .-   .  ■  ul    i  ij  -i;  iinl   //,.  | 

rirrt  .Hi  ii.  '-v  mIj  iA^|T^?.ri4'^ftAf?il)if.>-;  jr  >.;i  n  n,. 
j'jl''"if  ?'i:'T»  nn'  j/iwl  Joii  l.iii.iif.  ti  n;ih  ,ti  iiMtJr.iu 
Tif.i!.  ''.  w.'  *<"  I-  f!i>  c  M/r.il  !'!i  /ffjim  lihjo.U  ivi'i/fitir 
,  ..It  I.J  /  'i({  t-M  I  liii.//  tii.i.'ii  »)i:r  ui  >r.  jnHiiiii' i»:  'n\  I 
I, ;♦[[»('•. I  iiIt  li  .  j-!j.;  ,--.J  ■•  .  fi(»rJtI)ffio  Iji/'jtiif'-.  ti>  fiuri 
.:-(5fi!-.-f:»  iif:  n-i'i  tf  -irr.fi/fo  jori  Iiliiodr.  Ill// 'irii  t»;ilj 
.T*>:    i»if»  'M!ff«  T-.nri  » It )    i^D-If    Ji  mCt/  ,fi')rfj  ,Tiivjo  hliiofl" 

li;i,)'     -.     I'.  ■)   >     h!}      t.-.j;    ;iui'i;.[!)   'to    frifi  T  ^'no'lMTxlT  ,.S/J..v'.i  III  « 

Tirii-,  .  ''.I-'  .'!i  /.  f  I  ,/io/it  .'  Ilrv/  >.i(I)  jiiffj  •i')iiiior[Of(r 
i^c-.'f  /t-.',(pi'|  -.i.iii  •.  .-!r  jf  lilil.il-t  'to  (limf  fnfj\  i^M-.if 
.:f  ftl'l  f- J    -I't   f    •  -.hi'Mi  vii  ,1  CM!-, /i)-i(|  OK  lnij-.'io  Ivi'infi 

if>J/i"')   ti:  -)\  :  i-r  ^f. //    l^ii/   -iflr   ti.iij  jriJiTiijj    n-jod  ;>r.i(  jl  » 

'ji\  •      .<  '    ;=    r^l.fr.i.,  •   »f!ji|.  1)11  ol)  I   ,  ■»j^(,n-Tjirii  'In   rroil 

itl  ,'i:_i  .ri'-.trt    Mtilr    •'•  tir»;  i    nil  ri»  jofr  ,i')M    tiij  fUH/i/mn 
'I     jiiivtd   -m!    .  i-t  .oiiii    'I'lt     ...ii*«|     -jib    bfiiofic!  -Ill  -j-T.v 
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SuHidal  eommitttt  of  t^t  l^ribs  <!roun(iL 

June  14^  1845. 

Fauldb  v.  Jackson. — Appeal. —  Cause.  —  This  was  an  Attestation. 
appeal  from  the  Exchequer  and  Prerogative  Court  of  York.  ""  ^  testRtor, 
where  It  was  a  business  of  proving  in  solemn  form  the  will  ^jg  will,  pro- 
of Mr.  Edward  Jackson,  of  Beevor,  near  Bamsley>  York,  duced  it,  with 
linen-manufacturer,  who  died  24th  May,  1841,  without  ^gched,  to  A.B.. 
issue,  leaving  a  widow,  brothers,  and  sisters,  and  possessed  who  subscribed 
of  property,  real  and  personal,  of  the  value  of  between  ^^gjre  of  the 
dB30,000  and  £40,000.  By  the  will,  dated  20th  May,  18S9,  testator,  called 
and  which  was  all  in  his  own  hand-writing,  he  gave  the  n  ^  d  ^  (from 
whole  of  his  property,  real  and  personal,  to  his  wife,  Mary  whom  the  tes- 
Catherine  Jackson.  The  will  bore  the  signature  of  the  de-  ^^nJel||itileVac° 
ceased,  and  the  attestations  of  two  witnesses,  Wm.  Rowley  that  it  wa-s  his 

and  Thomas  Caukwell,  whose  names  were  subscribed  under  T  V  •  "" «» ^il 

^  '  ^  to  liim,      mr. 

the  word  "  witness,'^  there  being  no  formal   attestation-  j.,**  the  testa- 
clause*    The  paper  was  found  enclosed  in  an  envelope,  in-  ^^'*  ^    .  ^^*"5" 

'^  ^  *^  '  you  to  sign  this 

dorsed,  in  the  deceased's  hand-writing,  "  Not  to  be  opened  paper,"  where- 

until  after  my  decease ;  E.  J."  "P?"  ^.  I>.  sub- 

^  ,  scribed  it,  the 

The  eldest  brother,  heir-at-law,  refusing  to  acknowledge  testetor    (who 

the  validity  of  this  will,  on  the  ground  of  its  not  having  been  ^aid      "5,*^***"K 
duly  executed  according  to  the  provisions  of  the  Wills  Act,  ^ag     in     the 

an  action  of  ejectment  was  brouffht  against  him  by  the  room)  placing 

.J       ,  .  J.  .L    f  X    ^    -.      •.       vjv    his  arm  at  the 

widow  (executrix  accordmg  to  the  tenour),  to  try  its  validity  time     length- 

in  a  Court  of  law,  which  came  on  before  Mr.  Baron  Parke,  wise  over  the 
at  the  Spring  Assizes  for  York,  in  1842,  when  (the  only  Jn  appeal  (af- 
witness  called  being  Thos.  Caukwell,  one  of  the  subscribed  firming  the 
witnesses)  the  jury  found  for  the  plaintiff,  being  of  opinion  cou^  below), 
that  the  testator  intended  to  acknowledge  his  signature  to  that,  both  wit- 
voL.  VI.  a 
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184^. 
June  14. 

Fauld$  V. 
JaekaoH. 

nesses  having 
seen  the  tetta- 
tor*8  signature, 
there  had  been, 
by  act,  a  suffi- 
cient acknow- 
ledgment. 


Evidence. 


the  witnesses  who  attested  it.*  Mr.  Baron  Parke>  however, 
wrote  on  the  back  of  the  record,  "  This  verdict  is  wrong." 
A  rule  nisi  was  afterwards  obtained  for  setting  aside  this 
verdict,  as  against  the  evidence,  and  for  a  new  trial,  and 
this  rule  being  made  absolute  for  a  new  trial,  the  record  was 
again  taken  down  to  York  for  trial  at  the  Summer  Assizes 
in  1843,  when  a  compromise  took  place  between  the  widow 
and  the  heir-at-law. 

Application  was  then  made  in  the  Prerogative  Court  of 
York  for  probate  in  common  form,  upon  affidavits  of  the 
attesting  witnesses,  William  Rowley  deposing  that  the  de- 
ceased duly  executed  the  will,  by  producing  and  shewing  it, 
subscribed  by  him  at  the  foot  or  end,  in  the  presence  of  the 
deponent  and  of  his  co-witness,  both  of  whom  were  present 
at  the  same  time,  and  that  he  (the  deponent)  thereupon  at- 
tested and  subscribed  the  will  in  the  presence  of  the  testa- 
tor ;  and  Thomas  Caukwell  deposing  that  the  deceased  pro- 
duced and  shewed  the  will,  with  his  name  subscribed  at  the 
foot  or  end,  to  the  deponent,  who  had  read  the  same  over  at 
the  deceased's  request,  and  then,  at  the  request  of  the  de- 
ceased, subscribed  his  name  to  the  paper  in  the  presence  of 
the  deceased  ;  and  he  further  deposed  that  he  (deponent) 
was  in  the  room  along  with  the  deceased  when  William 
Rowley  subscribed  his  name  to  the  paper.  A  Caveaty  how- 
ever, was  entered,  on  the  part  of  Mr.  Andrew  Faulds,  the 
nephew,  against  probate  passing  in  common  form,  and  tbe 
paper  was  propounded  by  the  widow  against  the  brotben 
and  sisters,  and  nephew  and  nieces,  of  the  deceased,  the  par- 
ties entitled  in  distribution,  in  a  Condidit,  pleading  the  doe 
execution  of  the  will.  The  only  party  who  appeared  to  tbe 
Citation  was  Mr.  Faulds. 

Upon  the  Allegation,  the  two  subscribed  witnesses  were 
examined,  upon  compulsory. 

Thomas  Caukwell  deposed  that,  on  the  day  the  will  bore 
date,  he  was  sitting  at  his  desk  in  the  large  counting-house 
belonging  to  the  deceased,  at  whose  request  the  witness 
went  with  him  into  a  small  counting-house  under  the  same 


'*'  See  1  Notes  of  Ca.  o75  n. 
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roof,  and  parted  by  a  wall  from  the  other  ;  that,  as  soon  as        1B45. 
they  got  in,  the  deceased  shut  the  door,  and  pulling  a  paper  ' 

out  of  his  pocket,  which  was  signed  "  £dw.  Jackson,*'  gave  PauhU  v. 
it  to  the  witness,  and  requested  him  to  read  it ;  that  he  did  •'^ckaon. 
so,  and  said,  ^'This  purports  to  be  your  will,  Mr.  Jackson ;" 
when  the  deceased  replied,  *'  Yes,  Thomas,  but  when  I  am 
dead  and  gone,  my  will  will  be  very  different  to  that ;  I  only 
intend  that  as  a  memorandum,  should  any  accident  happen 
to  me  ;  God  knows  what  these  Chartists  may  do ; "  that  he 
requested  the  witness  to  put  his  name  to  it,  and  he  agreed 
to  do  so ;  he  then  asked  the  witness  who  was  likely  to  sign 
it  along  with  him,  when  the  witness  replied,  ''  William 
Rowley  was  as  likely  as  any  one  ;'*  but  the  deceased  objected 
to  his  being  a  witness,  as  he  was  going  to  leave  his  service 
soon  ;  the  witness  said,  that  would  make  no  difference,  and 
the  deceased  then  consented  that  he  should  be  called  in, 
under  a  promise  by  the  witness  that  he  was  not  to  mention 
to  him  what  the  document  was,  as  he  (the  deceased)  intended 
in  a  few  weeks  to  go  to  Mr.  Shepherd,  of  Bamsley,  and  have 
a  right  will  made,  and  he  and  William  Buckley  would  go  to 
Mr.  Shepherd's  together,  and  he  would  see  that  Buckley 
had  his  will  made  at  the  same  time  ;  that  the  deceased  or- 
dered him  (witness)  never  to  confess  it  to  be  his  will,  nor 
ever  to  mention  to  any  one  that  he  had  ever  made  such  a 
document ;  that,  after  this,  he  desired  the  witness  to  call 
Rowley  into  the  room,  and  he  (the  witness)  then  opened  a 
small  casement,  which  was  in  a  door  of  the  wall  which  sepa- 
rated the  room  in  which  the  deceased  and  the  witness  were 
and  the  room  in  which  Rowley  was  sitting,  whilst  doing 
which,  the  deceased,  having  previously  taken  the  will  from 
the  witness,  laid  it  upon  a  book^  which  was  open,  lying  on 
a  desk  in  the  small  room ;  that  Rowley  came  into  the  room 
immediately,  when  the  witness  said,  '*  William,  Mr.  Jackson 
WMfits  you  to  sign  this  paper ;"  that  Rowley,  then,  having  a 
pen  with  ink  in  his  hand,  immediately  went  to  the  desk 
where  the  deceased  was  standing,  and  signed  his  name,  as 
the  witness  had  directed  him ;  that  whilst  Rowley  was  in 
the  room,  the  deceased  had  his  left  arm  laid  length  way  over 
the  paper,  which  entirely  covered  his  signature ;  that  whilst 
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J  845.  Rowley  was  in  the  room,  the  deceased  never  spoke  to  any 
Jdk»  14.  ^jjjg^  ^^^  stood  at  his  desk,  looking  through  the  window, 
Favlds  V.  with  his  right  side  towards  the  door  which  communicated 
Jackton.  ^j^jj  ^j^g  large  counting-room,  which  door  had  half  wood 
towards  the  floor^  and  half  glass  towards  the  roof;  that  as 
soon  as  Rowley  had  signed  his  name,  he  lef\  the  room,  and 
went  to  his  desk  in  the  large  room,  when  the  deceased  shot 
the  door ;  that  the  witness  then  saw  Rowley  in  the  large 
room,  with  his  back  towards  the  door  half  glass  and  half 
wood ;  that  the  deceased  then  set  his  back  against  a  ttble 
which  stood  on  the  east  side  of  the  room,  and  again  charged 
the  witness  not  to  relate  any  circumstance  to  Rowley,  or  to 
any  other  person,  and  then  went  to  the  desk  again,  where 
the  will  was  lying,  and  the  witness,  having  a  pen  behind  fas 
ear,  took  a  dip  of  ink  from  an  inkstand  on  the  desk  asd 
wrote  his  name  under  that  of  Rowley ;  whilst  he  was  so  sign- 
ing, the  deceased  stood  at  his  right  elbow,  between  him  and 
the  door  before  described  ;  and  as  soon  as  the  witness  had 
signed,  the  deceased  took  up  the  wil],  put  it  into  his  pocket, 
and  left  the  room,  saying,  whilst  leaving,  **  Recollect, 
Thomas,  you  are  a  Mason,"  meaning,  as  the  witness  under- 
stood, that  he  was  to  keep  the  contents  of  the  will  secret; 
that  the  witness  then  joined  his  fellow-witness,  whom  he 
found  sitting  in  the  large  counting-room,  with  his  back 
towards  the  half-glass  and  half- wooden  door,  balandng  bis 
accounts,  previous  to  his  leaving  the  deceased's  service. 

Upon  the  interrogatories,  the  witness  deposed  that  tk 
deceased  was  rather  timid  about  the  Chartists,  and  the  iH* 
ness  told  him  he  had  heard  they  had  threatened  to  sbodt 
him ;  that  Rowley  did  not  enter  by  the  door  over  whidi 
was  the  casement,  but  went  round  by  the  passage  and 
entered  at  the  other  door ;  that  the  door  in  which  was  the 
casement  was  always  closed ;  that  when  Rowley  came  into 
the  room,  the  deceased  never  spoke  to  him  nor  to  any  one 
during  such  period ;  that,  in  the  witness's  opinion,  Rowley 
could  not  see  any  signature  when  he  signed  his  name,  and 
that  the  witness  did  not  see  the  deceased's  signature  at  the 
time  Rowley  was  signing  his  name,  and  he  was  in  such  i 
situation  as  to  have  seen  it  if  it  had  not  been  covered  by  the 
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deceased's  arm,  and  he  has  no  doubt  that  the  deceased's        1845. 
arm  was  over  the  signature ;  that  he  believed  the  deceased      Jp"*  ^^ 
purposely  covered  the  paper  so  as  to  conceal  the  contents     FmJdt  v. 
and  the  signature  from  Rowley ;  that  Rowley  could  not  see      ^^^ckson, 
the  witness  sign  his  name,  unless  he  (Rowley)  turned  nearly 
round  on  his  seat,  in  consequence  of  the  frame  of  the  win- 
dow being  so  thick  and  also  even  with  Rowley's  eye,  so  that 
be  must  also  have  stooped  his  head  below  the  frame,  or  have 
risen  above  it,  and  even  then  the  deceased  stood  between  the 
deponent  and  the  window ;  and  that  he  never  had  any  con- 
versation with  Rowley  respecting  this  transaction  until  after 
the  deceased's  interment. 

William  Rowley,  the  other  witness^  deposed  that,  upon 
the  occasion,  he  was  sitting  in  the  large  counting-house, 
where  the  deceased  was,  who  was  leaving  the  room,  when 
he  called  Caukwell,  who  led  that  room  with  the  deceased ; 
that  after  they  had  left  the  room  a  considerable  time,  Cauk- 
well opened  a  small  casement  in  the  window  at  the  top  of 
one  half  of  a  door  which  led  from  one  counting-house  to 
another  (but  which  door  was  never  opened),  and  either 
called  or  beckoned  to  the  witness  to  come  into  the  smaller 
counting-house,  in  which  he  and  the  deceased  then  were ; 
that  the  witness  went  to  them  and  found  them  standing  close 
together,  and  the  deceased  appeared  to  be  looking  at  some- 
thing laid  before  him  on  the  desk,  not  appearing  to  notice 
the  witness  when  he  opened  the  door ;  that  Caukwell  said, 
*'  Here,  William,  Mr.  Jackson  wants  you  to  sign  your 
name;"  whereupon  the  witness  walked  up  to  the  desk 
where  the  deceased  and  Caukwell  were  standing,  the  former 
stepping  back  a  little,  so  as  to  allow  the  witness  to  stand  to 
the  desk ;  that  the  witness  stood  between  him  and  the  wall, 
with  his  back  to  the  door  by  which  he  had  entered,  having 
his  left  side  quite  dose  to  the  wall,  in  which  is  a  window, 
with  his  fiice  towards  another  window,  the  deceased  standing 
dose  to  him,  and  Caukwell  close  to  the  deceased ;  there  was 
m  paper  laid  on  the  desk,  and  either  the  deceased  or  Cauk- 
wdl  put  it  towards  the  witness  to  sigUi  and,  having  a  pen 
In  his  hand,  which  he  had  brought  with  him,  he  subscribed 
his  name  to  the  paper ;  just  as  he  was  about  to  write  his 
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18i5.        name,  either  the  deceased  or  Caukwell  (he  believes  Cauk- 
JoK»  14>.     ^ell)  desired  him  to  put  the  word  "  witness,"  which  he 
Faulds  V.      did ;  having  signed  his  name,  the  witness  left  the  room, 
Jackaom.      without  any  of  the  party  speaking  a  single  word ;  as  'soon 
as  the  witness  had  signed  his  name,  the  deceased  took  the 
position  he  had  left;  that  the  paper  he  so  signed  was  wholly 
in  the  handwriting  of  the  deceased,  whose  name  was  sub- 
scribed thereto  before  he  (witness)  went  into  the  room,  but 
when  it  was  so  subscribed^  he  could  not  depose  ;  that  he  did 
not  see  his  fellow- witness  Caukwell  sign  his  name,  and  he 
is  quite  certain   he  did  not  see  him  or  the  deceased  in 
the  room  where  he  (witness)  had  signed  after  he  left  it, 
although,  if  he  had  looked  a  little  on  oue  side,  he  might 
have  seen  them  whilst  he  was  at  his  desk  in  the  adjoining 
counting-house. 

Upon  the  interrogatories,  this  witness  deposed  that  the 
contents  of  the  will  were  covered,  with  what  he  could  not 
say,  but  he  is  sure  he  saw  the  signature  ;  that  when  he  put 
his  name  to  the  paper,  he  did  not  know  it  was  a  will,  or  that 
Caukwell  was  also  to  be  a  witness  to  it ;  he  believed  it  to  be 
something  relating  to  the  deceased's  brother's  affkirsy  and 
that  the  signature  at  the  bottom  was  the  signature  to  a  letter 
that  was  going  to  be  addressed  to  a  person  at  Liverpool,  so 
he  never  inquired  what  it  was.  This  witness  further  deposed 
that  he  is  quite  sure  the  paper  was  not  signed  by  him  on  the 
day  it  bears  date,  namely,  20th  May,  1839,  because  he  wts 
not  in  the  counting-house  on  the  afternoon  of  that  day. 

The  cause  having  been  assigned  for  sentence  in  the  Court 
below,  the  Proctor  for  the  party  cited  alleged  that  there  were 
inaccuracies  and  omissions  in  the  depositions  of  the  wit- 
nesses, as  taken  down  by  the  Examiner, — in  proof  whereof 
he  exhibited  affidavits  from  them,* — and  prayed  that  thej 

^  In  his  affidavit,  Rowley  deposed  that  he  stated  to  the  Examiocr 
that  he  had  no  positive  recollection  whatever  respecting  what  took 
place  when  he  attested  the  paper  until  after  he  had  heard  the  examina- 
tion of  his  co-witness  before  Mr.  Shepherd,  the  solicitor ;  that  he  did 
not  say,  or  intend  to  say,  that  [he  knew?]  the  paper  was  in  the  de- 
ceased's handwriting  at  the  time  he  (the  deponent)  signed  his  name  as 
a  witness  thereto,  as  he  did  not  see  the  contents  thereof  at  the  time  be 
so  signed ;  that  he  told  the  Examiner  he  believed  that  Caukwell  told 

liim 
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might  undergo  a  vivd  voce  examination  in  open  Court ;  but        1846. 
this  application  was  rejected.  Jumi^H. 

In  opposition  to  the  paper,  it  was  contended  that  the  de-  Faulds  v. 
ceased  did  not  sign  or  acknowledge  his  signature  in  the  -^ac****- 
presence  of  two  witnesses  present  at  the  same  time. 

The  CoHHissART  (6.  V.  Vernon,  Esq.)  delivered  the  fol-    184p4>. 
lowing  sentence :—  ^^ 

I  consider  this  will  entitled  to  probate.  The  acknow-  Skntbncc. 
ledgment  of  the  signature  in  the  presence  of  two  witnesses 
is  required  by  the  Statute.  The  testator  actually  acknow- 
ledged it  to  Caukwell,  and  Caukwell^  in  his  presence  and 
hearing,  told  Rowley  that  the  testator  wished  him  to  sign 
that  paper.  The  testator  knew  that  Rowley  knew  his  hand- 
writing. It  is  probable  that  he  meant  to  prevent  Rowley 
from  reading  the  will ;  but  he  did  not  prevent  him  from 
seeing  the  signature,  and  as  Rowley  was  directed  in  his  pre- 
sence to  annex  the  word  ''  witness,"  he  must  have  meant 
him  to  witness  something.  He  did  in  fact  see  the  signa- 
ture, and  at  the  same  time  Caukwell  was  cognizant  of  the 
fact,  that  the  matter  of  which  he  directed  Rowley  to  be  the 
witQCM  was  the  signature  of  the  testator.  I  think  this  was 
a  yirtaal  acknowledgment  of  his  signature  by  the  testator  in 
the  presence  of  both  witnesses.  They  both  signed  and  at- 
tested this  afterwards,  not,  as  in  Moore  v.  King,*  where  one 
witness  attested  before  the  other  knew  anything  of  the 
matter,  and  therefore  be/ore  the  testator  had  acknowledged 
his  signature  in  the  presence  of  two  witnesses.  I  do  not 
think  the  Statute  requires  that  both  witnesses  should  sign 

bim  to  pot  his  name,  and  that  the  deceased  did  not  speak  at  all ;  and 
that,  upon  the  interrogatory,  he  stated  to  the  Examiner  tliat  the  de- 
ceased did  appear  anxious  to  prevent  the  deponent  from  seeing  the 
conteDts  of  the  paper,  which  was  entirely  covered,  so  as  to  prevent  the 
deponent  from  seeing  the  contents  at  the  time  he  signed  his  name 
thereto.     Caukwell*  in  his  affidavit,  stated  that  he  bad  informed  the 
Examiner  that  Rowley  knew  nothing  at  all  of  the  matter,  and  never 
would  have  done,  if  he  bad  not  heard  the  deponent  examined,  and  that 
be  was  prevented  by  the  Examiner  from  detailing  a  conversation  be- 
tween bim  (the  deponent)  and  Rowley,  which  would  have  shewn  that 
the  latter  knew  nothing  about  the  execution  of  the  will. 
•  2  Notes  of  Ca.  46.     S.  C.  3  Curt.  2i3. 
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cgfi\\jfri^i^9fi^8  9?fAmr^^  «i0igxiatiireo)rnr»ekn«wlBdlgedH 
(H)toss^fb^§^'at??;>ci(^i(d^e  piiBd«trAaB«<lF7baiMt(faB]dbifatij 

Mflt  rt'f  Ton  jio-^Txj  ofro  r>t  "TTrTTTTTTt)'*' "o">l'^i?    »«*^    hffitisiqq*  i 

tAFi^Q(9^>tWll  imlira«ejl;hfeai8piiB«(r/ioiieiDfr'tita[>aneio  fofiilBig 
app(9fllfl^f#4hilr>CQMrtAH   trum   ).     oh  jron  iii#/  .omil  i*>riJOB 
trf4M^>f^ivOkr4a9ndU9hairi^itfib(A{^^ 

f«m»fftl^p¥Bb9l«<«f  the  bitidthnis^'thU^  Rowlifn 

eiliiwMy»(«ivir|MHilhnH7nfi^t^  l%atd|fe# 

dtaiit^diV]ifl^i^m.iRM'£liflblengtlnf«;(i9^ 
QOliei)ad(iUsoS]gn^tiHreB  dOailDwdi%i«f^if0il  hrmiiiiidijiy 
imni^^wcfigbtfihMl  RiRiirId|7fe«n>thikplri«4^^4iectalfe  his^Mi^ 
ti0i^'mq  iibseteftfaeitHaalflocibcbnnUtwitfsaito  tM^tm^M^ 
Bkmlojr  l)elifiTcnk^t#«Da4ctt0n  oirhoreiiomothioif 5|9ii|0i(i 
tlM^t)mM9tiitonnfaB}^Maran^8tbe  fnodfettftyiotf  tliv  IJtli^ 
ii(itii^si»e»B^  ^3hmi8i|^dbBr»8£it9MiqUileniIea<Btii«^lft  tf^ 
n«i^iR»k%Ut8lJU>vl«sris|;iMdrfannaw^  \»H}  lflP<|iltdiriip 

and  i^srtwfoljr  liaddlie^dyitmaitof^  taUosigtiednAr^iMbMfli 

niitiii)e.i9(ffip9  Aif^raoiiUsaHuff  h^^  df  O^ubWlU^ 

fi^ivifmlnidnHdiakit^etistiitdf  ha4pai^Iv^gfiifeifr«^Mlll(» 

dbif^ehe  ttestotDr^Bla^nMwe^'ifttiiY  testMWilidf  yytfV#lM> 

«id  ipiirn  d>ff(//    Taonn:^f>'^fwon}|oi.  orit  lo   tiKq    miol    lonafto 
•  3  Notes  of  Ca.  241.^  S.  C.  1  Robert.  14.     • »  '    ^^^^ 
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when  Rowley  was  not  examined.     [Lord  Brougham.        1815.- 

it  was  a  verdict  grossly  against  the  evidence ;  an  absurd      Jpy»  **■ 

t,  without  a  shadow  of  a  pretext  for  it    V.  C.  Knight      FauX^  ▼. 

E. — That  the  deceased  should  have  intended  to  conceal       Joekaon, 

une,  supposing  it  to  have  been  physically  possible  for 

» do  it,  is  a  supposition  in  the  highest  degree  improbable. 

ad  no  motive  to  conceal  the  signature.]     Caukwell  is 

/e  that  it  was  concealed.      Suppose  the  signature  was 

ed,  it  is  quite  clear  that  only  one  witness  saw  it  at  that 

and  it  is  one  acknowledgment  only,  at  the  same  time, 

I  presence  of  the  two  witnesses,  which  is  to  be  attested. 

rehend  an  acknowledgment  to  one  person,  not  in  the 

ace  of  another,  and  an  acknowledgment  to  the  other  at 

er  time,  will  not  do ;  it  must  be  an  acknowledgment 

e  presence  of  both,  and  that  is  the  acknowledgment 

I  is  to  be  attested  by  the  witnesses  when  they  sign  their 

i.     Now  Caukwell  certainly  did  not  see  the  signature 

t  Rowley  was  in  the  room,  and  supposing  Rowley  did, 

1  be  a  question  whether  one  witness  seeing  the  testator's 

tore  at  the  time  of  the  acknowledgment^  or  what  is 

I  the  acknowledgment,  is  sufficient*     Supposing  both 

sses  saw  the  signature  in  such  a  way  as  to  satisfy  the 

te  in  that  respect,  there  would  still  be  this  question, 

ler  what  the  testator  did,  or  rather  what  took  place  in 

resence,  amounted  to  an  acknowledgment     I  submit 

t  was  not  the  kind  of  acknowledgment  which  the  Sta- 

requires.     In  all  the  cases  which  have  been  decided, 

*  upon  the  new  law  or  the  old,  there  has  been  an  ac- 

ledgment  in  words,  or  something  which,  although  not 

irds  an  acknowledgment,  does  in  fact  amount  to  the 

thing  as  if  the  testator  himself  handed  the  paper  to  the 

!S8  and  requested  him  to  sign  it,  which  has  been  consi- 

l  an  acknowledgment     It  is  going  much  further  to  say 

another  person  asking  the  witness  to  sign  amounts  to 

sknowledgment.     You  cannot  make  that  a  complete 

iwledgment  without  calling  in  the  evidence  of  that 

n  as  to  matters  which  previously  took  place ;   this 

}t  form  part  of  the  acknowledgment,  which  must  be 

L.  VI.  b 


signature  ai»d  m^knopvltdg^  i|>,iA!b0.J||ii9^,i  4^  f«k»o9rlfl40r 
thArdfcun^nt  Il>h^y.«t4e9(>i«,hi8twi)lr.  ,Thq  adMY^ledgMfft 
iatbe  rukr^Cith^JCQinviQn  lU^WrWd-^t^pDi^^jl^^ft^idi^ 

e^ui,vacal  ^.pointing*.  llo4/JMyi9g^  )i'<^Thm^»  i<wit«^ 

wull not  do.  >  .V(4  CnB#fAaa^:BMvoA«rrHBr.  iWt^Mf  s>^  f» 

would /haY9,|i>0eni  badljl  «ie(9ut«d>?  jil^^MMiifryrfU  Jlf99l4k9 

ia,.  whether/ Ro3nrlej(.«w  U,nand.  thQjikawe^i  ju^gOfM^ 
Mwm/st  that  be^id...  i^tifiqiAitAGl^ar  thairthc  W^fn^jPli^ 
nieve^  .applied  his  loifwlrii^  th0  case^]  v  TJbe '  oasit^^qiikia 

then  is,:whAliia  a.aii(ikj«oif«cknoi¥led#faeDtib^  ffiMi-ilM 
testator.     I  submit  it  is  sufl^iei^l  ,if,  ,ilHefarQ.lhis  .mr^lja 

the  >wiUiesies,bad.aee«i|hei0ignatat|ei>f/tJ^fteftalait»MAi 
iaKh«.pr«3etce  oCjiMdi  -of  (ihein^  ,hc»>does,4Nri  mnatM^q^M 
aot  Vfbioh  imponlsj  a  reo«gnitBo«i  ofi  Jm4  8i|^Mur9i;y/aMiilto 
strongeat  «4t  of  neeognitipnrtibat  oiplbedme^by'i^  ,%^s/^0mk 
U^caU.iippBi  af^ovt^btoi;  aandion  ^  party^iWi^^ieaUftdvfM 
tQ.attesUii  If I«ign  afiiiia|vuipent^jand,  bl9vi»|ff^la9eaoiffllB 
uponf^'per^n  /jto  /Mt^st^iit^  fl«lulclil.bay9t<ai9i^  fOth^ribaemiV 
thaa>t»  vwQ^ite.w^  AJgnj^urAito jhiw^^ind.  e«Uj4ipoii]lM» 
to  wttoessinvbiil  I  hnfl^^rffm^iBfld  ?.  nWhf^ia  R»firl4|^ionr 
into  the  ro^,  wbiGb.if.a  small,  jto^hh  thd  pap^r  jmimii^jmv 


desk'iypdti  tb'both  wJttiesiifts. ■ '  [V:  G.  KKiMf  Bttv««;        16151 

probability  is,  that,  unless  Rowley  is  a  vetyieiMtfL  Jt»iJ4. 

!^  lii^r^' ^tf^^lrttvt  l^n«theMJS^at«ltfe'iiiW8^1y  FaiOd^^ 

rtf  \tkb*ihehMSmJ]i  J'Rbw)^J«»itatetti*n«  ^at'bfe  ^dld  •^««*«>^ 

MoTT  •'^'h^  c!c^ei«#h6t'  ^  it.  < tPty^i  ij^Mb^bllHt^s  I  i#^  tt^ 
»4ll  %M'  iil4^^eh.><lTh^^t^s«M(c»r  dti^od  in  %h^<bridt)I^; 
ldWl^<66  hi^  lefbihi^hd  sttdCM:A^^V^¥iM^¥ig'kt, 

bilt'tf<icr  MklifAf l^ttitiidifr  would  b^  Ui^tb^rii^ i^^  hk 

ftmuf^\vbnMhe  BrM%>  likl^  iob«  8«M  bjit^ft  p^^sdti 
|'-4ea'  band  thah  b)r  Wve  ^Mih  Ms^^tV  «nd  tth«r  pftpt^ 

tihtf  ^Upf^t^^p^t,  whit^hvit>^as^th«'t«ttkt6)^f#  6b^^^4^ 

iefUr{<tf^  '6f ' the'  W^ta«^^  (•^''MtVjaiJtoUiff' wSantlf  Jf^i'to 
tes'^^fM^^'  If^thBllB  W&^a'^^tfUire^h</reoAlv9^bl^%tt 
«fcle0ftM;>tbUt<  i9'W  r««i^H;iiin/by/a^  tb  bmjil  A^^J^^^i 
y<lWeyl  beings  Irttbe  frcJorii^WftftUib/ H  If  *'ialt«Jyifel^rk 
#0^tti^  sftid  sTgM'My  )|iMUe<iift»<dis  pr^Mici^i  dOvd'h^Mt 
qttl^  tails  tftioih^l  ^«PSOn  Ifi,  '^lio's^M  >iiiyiiii^nritfttFe> 
l^^llgipi  th^i^  <t«aini«s>a^witn^#^s^(Iitttatidhi^  by;'t!hA% 
WkifoMrl^ment'-iw  thl^  ^eb«t)Ofe  t)f  botlklM'Thiff^ 

Hrfg  f^  the^iMcAttkm  utidftrMeM^ittg  of  matukimlr  >    '  ^< *  t 

[i^4h«  ti4^'i!iFiUi€tt^e0l9>i6  be  <:be^tiid.'> i(I«'ilfitlo%y]|)le 
t«wl«y  iA»1^t  cMlch«tli^>«e0C«io)^'6  tigfttttUM-';  ^b«iWyigh« 
i^if,  «d^He>^ntefi»ilit[«e  ho4hf}(UhknoiNnn  to  eti«  teftf»CtfH; 
^u>m>  thmV'fBiiaktf  ^ItHan  'MkiMmhedgfbttnit,:  i^,o^h^b>tKy 
M  at«ildtiidy^tWe-It0statopipuy(MMely>  doiteiiell  hitf^«ij^tH 
iiiThai  Joe]1(4kity>4iihl'if(bi€hr>Rto^% '^or«  ityfigin 
l^tt^iil^picitm%h«ther,}havi^>  j^itiiDi«lMUntf)f  nibkki^ 
n|ltttif^^te*ditf  not  f^«I'4)4niitlf 'lindbi^  lh«  Vietd^^  of 
mfttig  *tNlia|  h<i '  siM'  >by '  M'S''  subse^utltit  ^cpoeiti^lh ^^  itb 
>  an  indictment  for  perjury.  I  do  not  dispute,  that  an 
iwMlgment  in  fact:  i9  as  igoedas  an  acknowledgment  in 


*  ^^^^^  -(WK>toJ%iCdiOtfAk^iillVft«<Silgtt4t Ae  dMit^mnAimii^  sgit^bf 

'JFMbUy.   ^  lM''deeeMed^'»had>iMidy'^>M».Uacki&fi--wMibkVyDu  toiAgii 

-"'ilfcMMm.     i^g.  (Nfpiirj^)'i4ad>i|fc»  «igiMiiare  IMfibeeil^i^pebly^JUic^iiido 

I  hot'  mtax^no  Asyv^iiahhoiiglvftfae  deedflsddfldid^oti  Btiflrji 

^^\^t^iJtti«t(*ihat'\««ukl  iMt;h»v^tliM|ioiii8iil6ciantralcki«ir- 

^<4edgfxl«ni«  7iii*>li  .il/  •ijitio  :)i\j  III  >iTiij  k  hukI  ;E^ni/Krl  ym 

".Tnujoiitiiiiiifii  iioiiii   r.    //iui  i;j(j   ,ioii)ilo8  &  ri'iril  ,v9Unii>3 

^  oflMf=4ti<4hKt*otUBe4f  tliedlllffmteiit  '^tfeilnitsflidnBtsjMich 
"AKhtf i^kiiffDfMilciP6l)«^  qwftltidfi^  %f)  ifoia'^ldado'nfqiiiMii^itBd 

.iMg9t$bt»%  ^ftfbofMM^ioMilciaittfiftlreidjrqsdtlrteiko^^ 
eili^tuMLIiKbilt  Ali«ii»«9;8|blK30l4e4)eBtdtf>B^  iisOnBamktkyM 

8iMg>Qtlfl»&^fiM9tbvi«Me^aif!cUB«weWM(^ 

i^f^toy^e^e^dtatol^J  i^bcijidnt)ii>irbatt^rne0la»4(» 

oJslgii^uf<H'fthat><h^lc«le^'41/i(t  it'^Mrtt-wiiii  a^MtlliedleBilit 
(iiteKihKJwIei^A  io  >«bePltP«qM^jfr  byodiBr/teBEat0r/ironil0r 
ti>dAdi«»ide«iM'in'  tMs  ()^bo«H^'>  XlMit^€aifkw«niKiram.Lc«Mii- 
^ifitbii^l  hyi|hM^ft£>Atatd#  td^Mt^aPOeooiid  Mibiesft^/thfEtiAft- 

''liavitigi>fiK^«(fD'miUMibdIilloi^te]fi  to  tbtiJtes^wlDeiil».«r«fit(^- 
V  <ii«g»  ^/ thtft  ^  CUuk<«f  ell '  tbro^gM '  back  J  lUfwli^ 
-i<ih^'m(^iM^)ofii]v»>ftdt&WtbitheJfodM  'JiiOiiari^li^vi^^ 
'}$h^ih»  ir^fl^i  l^Qllb^aokifiitoeh^  '4illrjio9iiikicUbatMibj[iibe 
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ray  having  been  a  clerk  in  the  office  Mr.  Henry  JnokfOHelof 
Bamsley,  then  a  solicitor,  but  now  a  linen  manufacturer." 
WtbKti^tmottp\i,Ah^^$^mt99.l  b^Hi^iC^mki^Xi  rbidJbeen      •  . . .,.,  > 

«slirtMiHf)frobab)yr  iftf  the  4«alat<Ni'r9,  iaB(|(for>tbftl(iifft^rbjlHas 
(jefdujedliaicUie  iniittecrofiibi»iwitt  l^rJBUvlMditfocklapii^ithe 
488iallob:iJiIl|jC09ieft)«catt3!>(BoIthei4^  y9h«ltb^iP.t>Mr. 

dacJUMinlitnlsaK  had}beancb.flnor(Br$s\Q9AffEMik  ^tfuit;  ifot^il  is 
iqekB^\mn\%h^i09vllimtiLyi(^i^  4M^e 

9nretfidbtlBijibo(lstfipoofeisbwaU(3fkipy««BtlH)lje^ 

o&iditrf^nbnitg  lii^li^fif itndss^larppdlc^  ejibe)  aec;p#l4i vilitcss 
iknpwii^iibat  b<lowAaiabftiiW'jMtd'.kbqmi(gi^ 
klU  iBttiaignb^i  namelfiiUhtl}  h»  ffMftJsjgilkftg  III  #  i^ijtnffss, 
jdlMigiiviioA-fnfC09ifi«r]i()i[tQrAlivilivi;ye^iit;i>r^^  tig^ied 

j|g^9lhfiD«i[ber  .fiarty/i  vHi^JwaietO  -witn€^>iipiinQlhi9^>  >  The 
lintetkiM.  thtt f deemed f  Judge. ibe^wlisj  tU^t^jl'j^Sjki^  /Was 
iliveBleidbto/bnii^Xitliil  Mcord/^iHrftQQssi!,  b^-  mu^  iMiVe^mirftnt 
ln»itb  firfttickB  sioniething^."tr  jWliaAr<j»^^j(|iQi;€t9ll^dn«{}Ciirto 
aiitnBss,ik>jj;']EoiM6itiie«8J  t)he;^»^p»iituf&)^f(>fld9t0v4  /J^efceon. 
t£Efarir>Lraidshipsj>ilh^i)ef0ite^  conaid^r  j|iipiiqiiii^jplfia]1)Ahat 
iBciiftrlq[ijW9»<oaUfid  upon  itotiifiMleas  lbA>9iig|iill(ir^^2lp4i(t|2at 
rdtiaL)^i>aii  aficQOfnk4gm(»tiMii(Koiirley  j^ti»9dt^Mtqt^;tbat 
rliritfflvas'liis<aigBatu«cid  oTbi«iifrd£U)f«»SthWr^rpYfid2>becAU8e 
r(i9raiiieny .small/spMce^  ia la  ff^y  .9nialiii>00i][^it ikl^worA  by 
fCSa^kwell;  thatibe  ((Ctttkwiell)tsiiidttP  Bo^ViTley^CJAifiiiprobAbi- 
dhy'in/tbe  hiMonogofiik^ ^estatQr^^.iViUiis  ItftrjpfaQkson'aJig- 
maturoiVjiOf  ^  Mts  Jackson -Stiiutriiiiieati,  ym^/at^Ko  witness.*' 
M  ^.NoiiV(tfaeiqaestion./lbe»  r«isolvefl! itsed^  jiiKU)/  t^fai%vaH9]^V  *  '^f  ^^^^  ^° 
liti  UiereifyroofiJuit  Rowley  sawNtba  6ignati}sel]u.1Cb4itiia>the  ^"^■^**"« 
ionlyjquesiion.  >1  should  sa(y  the  only  duMUHjat^iit.itbfliftis^ 
cooik  .sp^rouelifpiHii  the* improbabilities  of  (ibisin^iog  ilt-mbe- 
i^fime  ,1  )Caiii  .get  over  ihese ;  >ihfi)e;  is  aotbimg^at  ell,  impfQba- 
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l^^',        U9rfn/hM'W#ang/ii^t  agamtpfkAm^M't  iMniiBiiq)«t0dicivi. 

Fiiy((k,f\     a^s^ntif^it^alWb^yldM  a^erjt^  MiriiiaMiifioniftxiflBciiliiin  am 
til  •":  tbfl  willi^iiAQ^  »tnipiM>pei|ly  Md  (tnosthccliiiBiiendbljf,  tww* 

itf. yB^  Ji^/Oi%ht  ,tAimr^  4fnmt\  -Uevoiightito  bmo^xptktM 

8elCi,^4i]tlv^(#fpc^  «ugt4^  h«F«b*elKflrepra«fi4  b^  iiiniL  vi;- 

;^y(^rJ^^I^MK>;4^)*i  WclAhlpfi«r&.[iiod5  ^np^LTKAsstoumsp 

th^yuWiftWiYfR*^  Ihiao/udigweht  ipewij^icpi  the3  gmHid  rf 

th^.8i4e  i;fvl|M^44^i^eilMH^.k(rpoi#lCfMto  aQ(inM)4)eiap»< 
n^lnr^^.^ndy^fe^W^  spw«v1mI»  i]|ore<inl|Drdbbbld^  ttoiiiibii 
othf^rt^^H^/^I^MyiaiA9MiiAe4:'<rtiilbel6fitK)9te 
te^^'il^m-  Jh9yiDgib^i&n.Aaid(iic908»lhfe>iHdiie|oi]iar^  v^ck* 
ci|Jlyr.a«  ti^i^^yf^Mp  rea«oi^jiiiifhyiithe<>stgnaituve>  «lpaiiUt<tei 
cq^c;fEj^dt,iTT)ieJC^i  W4ia^,.a.Ar€pry'.gopdi  twttacm^  mfhyrthcn  initi 
8l\9f^Jd,,|ife  ,q^<;wl^,^fp»)/B«wMy,?  lit  fk uiofeavH  J ndbool 

C^k^ir^libe  i\i  ^tJ^epd><)^uAilhe>itignalbre  vobldJOMi*) 
v|^y.«q^ijg|l  it^flfty^h^j?^  ^«j  i>d3ket|i  instdinocnt  aa  Well  mm 
will;  and  if  it  wf^f^i^^^ilWiit •jWa^ii»)9liv0O!^iiiodh)toicDiNtak: 

■  {^i^iat  i5riU,Jt)yfi^h/?  t^^t^Fforr    tffiji.o  .1i   ylriiHt  vuij  ^^^lij  ^il.' 
Upon  the  i^Ak(»]^,^4ti^ref(^^j,,tl^ii;ilH[)odsb^      ii]!eJ  <i£)«pi»^ 
n^qn  th^tf^jsy^49  i^^e^  siiAci9litimpa»H>iU^>or  iriuffidabt 
improbability — impossibility   there  is   none;i^.«.<$ufficientj' 
gradf .  jof  iffliRTp^^y i^y« .  in  ibe  sliocyi  told  r.bji ,  RamJUy^  md  a 
sufficient  damase  to  the  credit  of  Rowlevji  to  make  tbcBi 
believe  he  swears  tq.,^>at  w,J^W?^  Aft  pw^ivdyials^  .,..,. 
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-i|iibtgM<falto"adclf  i  ntver  baljptMii  to  hHv^  sMfi -miy  pro^  1945. 

e6eiiii9  in  asiy/Cdurt  in  din  ttmatry  so  slovenly  Mis  ttie^'jH»e*  ^^*  **** 

lentu  iiJUthersiany  EtBaoiiTMr  who/tf  lie  kn6w«  whM  %e  m  FaniUky, 

i||iaB%jif'^ikBinM  im  TbiMinMt,  is  not  avi^  thst^  wImi  -^twAi^ 

teoir^fCyrteine^.lik^jtfaeM  are  adiiM9Ai^umlto!a'iritne«»i  he  CoureeoTpro- 

iniiat  todbe  «ktiflfiecl  iwith  die  witnpssfa  referring  to  Wi  co*I?rt  teiSw!*^ 
fiPMnepiteaiaumtMin?  *•  m  be  begs  toiyefef  to'liig  MtaiJihiatSon- 
^iGludr;*irtwby^ no* co»Ai/>it'iiuly  fiot'lfe  the'tieiy Obj<ect 
drn4itat(}steffnigMdryvao  mdmimsteml  to  dlO' Witri^s^  Uv.ftei^ 
%hedMph&wiU  jfcideiby  ills  fortiM^  aTvs^ef. '  'Iie'W«b'«ka^ 
laiadl,^  JwicaHs  ky  in  >  ehitfgy  ih«t  U^46  itty;<toM  AK^gsM 
t^oMmtihe/fiM  fitttanoe,  ortO'ati  ElMbiiValid,J  whatever  he 
mqi^  ivfreisaki,  the  'fHirty  haduip^reeVTf^t'itoihiiye  Mm 
say  kiiikr^  %ain^  and^iUie^  «beMd^'a  ^ii^ittH«S8'ih'  l^oss-^ 
egaMDninatlonf^>i!di  tbwiig'T'ery  |Bkii>a  *  ^roB»>fekamtnli(tidn)  lify, 
ilb  ^tasan^  teria  tqueAiomi  MiLvefik^'  'to^tdj^  ^^tftteiViiitit^n^ hi 
c^aMbn  ^Ye9;risay»tbtt€euitb^)r  'f >btfV4^ttit:fO'lila^^  )^t^ 

rflfietenxf-te  «  ffandker  ^xatt#iliati4>h/'^  >f,'tfb^^^^,iH^h*th^ 
kMBiedifadfB  badiUken  the'dpport«Mn%i%<  a^ehs  nfrt'^dL*' 
iBdaJliati  ;kdriiluB»«^aeviof  tfael€ewtr,  lilMt'I  frtlV^'tio  fl6iibt 
afdi^ller,ftiiiB<3aiea}i^l  nbt (healrof '^iteh^ bti^t^blV  iJ^Hil^eMhi^' 
on4^  fMstf  of)lAie((^eer  or^'of'idie'Joa^/^MJil'i^iiith  f^\^' 

UfAioe  rMfcrtOftiieaeaffidaiirits^aad^as  ga¥«f  f9^<t(l  thii'A^itfkl: 
Lfiia^blsiii>tikjadd,  thereto  an  ^xc^^Mhi^ly  M^i^,  «^hd  {H^ii^ 
bbUjriBi^iiei^iBipevftcf/'i^^portiii^f  HV&  J^g^^b^iAi6^  lA'thiJ 
C«DDtfbclow.>iiIi0itake8'tl]te'<^h^e'Mduer  ^  ^t^nt^drhe' 

Bmymi  f^^  w.olaviiUK0»ey'Stfw  tf^  li^tMi^r  tftli^'^U^^ih 
i*Bfebe<CBOseib0ing)>ieh«diey  helBM^iitf'o^M6t/'  '■  ^^  '"" 

ll«pte)tJ)^iiirfaii»l6/vtMirJ|^rdshii^^^rfe  «rt^^  Appeal  dii- 

B{ipe4  BSBBttibe/difimwedof  bWt^'Utfder  th*  *««»tt>^*»i5e*  'df ^Jj*^;^,  '*'*^'*' 
the  case,  they  think  it  ought  not'^d  IJ^  Wkh!'i:6^.  '"rtii"  "  *^'  '' 
coita  dn^  botb  si^iisitvitf  b^i^ddtrt'^P'^fte'^i^.  ''^^  ""M  * 

qtieeddntoeaiseinoi    >.:    -mIi    /ni;ili*roi|-iif--  yt.'ulMlniqni 
BBOU^H(AMWYe9Vit  #d«  tt'veA;^<«^j;f^1lMi^  iMs^.''  ^ 


"'  BoiHuie  wftneMes,  in  answer  to  many  of  (He  intenrogatortes, 
merely  "beg  torfefer'ioi  t!ittr'feiamif)a«lk'irf'fcWfcf.''«  •^'^''''   "^  "  '''  ' 


^ 
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1845.  Wigrarju — Perhaps  your  Lordships  will  allow  me  to  men- 

JuKi  U.  ^.^^  ^jj^^  ^g  some  observations  have  fallen  from  one  of  your 
Faulda  V.  Lordships  upon  a  professional  gentleman  in  tha  d^Qatiy,  I 
JaekBOH,  j^jj  informed  that,  if  an  opportunity  had  been  afforded  to  that 
gentleman,  he  could  have  given  a  very  satisfactory  explana^ 
tion.  [Lord  Brougham. — Very  likely.]  It  appears,  with 
reference  to  an  observation  your  Lordship  has  made  npov  • 
the  conduct  of  the  Examiner,  with  respect  to  the  effect  of 
what  came  out  upon  cross-examination,  that  there  was  .m 
opportunity  of  explanation.* 

Proctors:— In  the  Court  below,  Brown,  Ibr  the  widow;  AftSfi'Jbr 
the  nephew  and  next  of  kin.  In  this  Coart,  MiddUkMy  for  the  Appel- 
lant, and  Goitlmg  lor  the  Respondent  •' 

,  '■!;/.  .-■  .'  '        ". 

In  this  case,  it  was  patent,  upon  the* evidence,  thtt  tfae-i 
witnesses  did  not  sign  in  the  presence  of  each  otiier»<andtkB  ; 
Court  below  expressly  held  that  the  Statute  does  net  rcqkilt 
that  they  should  so  sign.  >     ..  r    .i*    *r,^ 

In  the  case  of  Casement  v.  Fulton,  decided  by  the  Judidid<  < 
Committee  a  few  weeks  after  the  aforegcungcaae  (25th  Jul}*, 
1845),  the  Judgment  of  their  Lordships  (delivered  Kkewiie 
by  Lord  Brougham)  is  reported  f  to  have  contained  the 
following  passage : —  ' 

"  It  is  not,  perhaps,  so  important  that  the'witnessea  should 
both  sign  in  each  other's  presence ;  nevertheless,  it  if  </ 
importance,  for  it  gived  an  additional  security  against  fraud 
or  mistake,  the  signature  being  an  act,  the  acknopwledgmeit 
only  a  word.  But,  be  the  reason  what  it  may,  if  the  lav 
has  said  that  the  witnesses  must  sign  in  each  other^  pie« 
sence,  we  are  bound ;  and  there  can  be  no  reasonable  doukt 
raised  that  the  words  of  the  Act  amount  to  this  requisldoiir' 
the  testator  is  to  sign  or  acknowledge  in  the  preaenoeof' 
the  witnesses  present  at  the  same  <time;'  he  is  not  to  ^ge ' 
or  acknowledge  before  the  witnesses  present  at  difimol 
times."  ■    '•■    ' 

*  The  Committee  consisted  of  the  Lord  President  (Lord  Wliani- 
cliffe),  Lord  Brougham,  Dr.  Luslington,  and  V.  C.  Knigh^  BnifCt, 
t  5  Moo.  P.  C.  C.  140. 


^u'*t 


•fuov   to  ono  fiioil  ns[lt;1  svfid  «ffoiJj[jvi«*fedo  riiiiorj  j^c  ,ji5iij  iioiJ      *      ^'^ ' 

iT»HK>^eop|n>*L<r4Wii-Jparf«',  lyiW^HiJtitf^^  Salvage.  — 

arid>  otfeftr  nienBhilDt^m;!  M  ^  .v^flj^4-§ill  '&ivto«(feBf^td%t'^  >''«•— 

about  twenty.four  miles  off  lAim«3<»B«tollbJ^^iy ^1^^     '«nll  ^« 
™^«^^W5l.<»5flf7/  JW  \bre|?Min»dW»affclotf^gerter  ^b^smg  recupermiaL 
fift^W  ^911^1  fHld\vblllM|^3ilt«)  ICingAtt>1»ilx9nThc«9ifimr9dj 
fdlowed  their  vessel  without  teii>«MiU€9iiblci,v>ffblio^J^lliigufil 

any  tender,  the  salvors  filed  their  Libel,  alleging  the  value 
of  the  ship  and  cargo  to  be  £5,800.  To  this,  the  owner 
pletBedSt  ifMWki'C^iniirfo^tidifM^s^  ihe^MftiiSiif^olrik 

aent^  the  value  of  the  ship  and  cargo*IWIi«f^AIt(<«d^£9,toK<l^ 

^fhi^LcdOfte)  eti»emc^ifd4i8flbd'di^lil4lttdin 

▼<wb  ippiM^raaadoMy^ijitfl^^ivlier^il&^^t^ 

Gayer,  Dr.,  for  the  owners,  resisted,  relyingo^^^  ^ij^AAfol 

tfiifliiJUv^haiid  #^lri8df<l4rr£M4Ht  <imiictttli«»qcif^  ih^ihj^ 

JddgiBetit  ^*i|]ii^€biMrt.t  o'uijrr'j-iq  <'.'i'idJo  ihi^.o  iii  n^ia  diod 
buisil  ignm^u  yjnij'jtjfc  lanoiiihbi-.  nB  r.ovi^  ii  loi  jSonsiToqnii 

peirtfA  dHlf^iB^i^dialBadlivofHbiytrrpi^ 
crwvq  oFidbeedtfidiingnsiialiiugn  MMgfagdftt  DtfMbml^fl 
ati^il^dlrfBaiiaeiobdadcrto  tinrihJimiQJiiifoifltfftia^,  ctfigss 
Satfaokl&ii^psgiittf  i  liitt|niaMMtd]ikreH^l%grf>iOireM(f  ^ftit*  b^ijusi 
ttiwlQMfine'if  iMtoffilflq^hUToUaBd^ot^siieo^a^  t^4ltttteib 
Tliii^iCartiilyip/ifaMiW^g^iMtJtliiMAm  dtediiif|laM»V'1re»fii 

fofc»MftrUolvn(n«BAqhaBB^|^i'8rvoibb«nft«A  tt^WlWbliMid'xo 
side  of  the  vessel,  her  bow  stoved  in,  her  stancheons  Mdi^^ 
bulwarks  cone  for  the  space  of  ^fifteen  feet,  her  bowsDrit 
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]84a  started  and  jib*boom  gone,  her  main-topmast  had  also  &Uen 
OcT^.  over,  her  foremast  in  three  pieces  over  the  bow,  and  hang- 
CotmopoUtan,  ing  into  the  water.  At  the  place  where  her  bow  had  been 
laid  open,  the  rent  in  the  ship  extended  nearly  to  the 
water  edge ;  but  it  appears,  notwithstanding,  that  she  wm 
quite  seaworthy,  and  was  not  making  water  at  any  dan- 
gerous rate  of  increase.  Some  of  the  crew  of  the  fishing 
smacks  proceeded  to  board  the  CasmopoUtan,  and  fotmd  in 
her  two  men  and  a  boy ;  there  was  at  the  same  time  a  ship 
hovering  round  the  Cotmopoliian^  whose  name  appears  ts 
have  been  the  Dora,  of  Liverpool ;  and  it  is  certain  the  two 
men  and  the  boy  found  on  board  the  Cosmopolitan  were  ivA- 
viduals  belonging  to  the  crew  of  the  Dora^  and  must  haii 
been  put  on  board  the  Cosmopolitan^  under  the  orders  of  thi 
master  of  the  Dora,  a  very  short  time  previous  to  the  viot 
of  the  Dartmouth  fishermen.  Except  these  people  from  the 
Doroy  there  was  no  other  living  soul  on  board  the  CoMiqpo- 
litan,  and  these  people  were  immediately  hailed  by  the 
roaster  of  the  Dora^  and  were  ordered  by  him  to  quit  the 
schooner.  Obeying  his  directions,  they  took  to  their  host, 
shoved  oflT,  and  the  Dora  immediately  proceeded  on  ber 
voyage,  and  disappeared. 

Upon  this  state  of  facts,  I  think  there  is  strong  ground 

for  the  inference,  that  when  the  Doras  people  6r8t  boarded  ' 

the  Cosmopolitan,  the  latter  was  in  the  situation  of  a  derelict 

vessel,  deJactOf  abandoned  by  her  crew  ;  and  this  coodih 

sion  is  the  more  irresistible  from  the  fact  appearing,  that 

the  boat  from  the  Dora  liad  been  actually  seen  by  the  Ph>- 

movents  making  for  the  ComopoUtan,  with  the  two  men  and 

•       the  boy— -so  short  had  been  the  interval  of  time  between 

the  arrival  of  the  Dora's  people  and  the  arrival  of  the  PiO" 

movents,  the  Dartmouth  fishermen,  that  there  can  scarce 

be  a  possibility  for  surmising,  under  the  circumstances,  thai, 

at  the  period  of  the  Dora*s  visit,  there  was  any  human  tod 

on  board  the  Cosmopolitau.     It  must,  therefore,  I  think,  be 

presumed  (for  there  is  no  immediate  or  direct  testimonj  ai 

to  tliis),    that,    when   the  Doras  people   came   upi   the 

schooner  was,  de  facio^  in  a  derelict  state.     Prima  foA, 

therefore,  and  supposing  the  Cosmopolitan  waa  then»  not  onlj 
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dejacto,  but  dejure  or  legally,  a  derelict  ship^  a  title  vested  184& 
in  the  Dora's  people^  as  first  finders,  occupying  the  derelict,  ^' 
and  then,  the  Promovents,  coming  up  as  second  salvors^  CoMmopoHtim, 
would,  if  admitted  by  the  first  finders  to  a  share  of  the  sal* 
vage  undertaking,  have  participated  in  all  their  rights  as 
first  finders*  Now  the  case  cannot,  I  think,  be  placed  on  a 
different' ground  by  the  circumstance  of  the  first  finders 
waiving  thdr  rights,  and  choosing  to  abandon,  as  well  the 
profits,  as  the  labour,  of  further  prosecuting  the  adventure. 
I  conceive,  therefore,  that  the  Promovents  are  now  clothed, 
exclusively,  with  these  rights  as  first  finders,  which  they 
would  have  shared  in  common  with  the  crew  of  the  Dora, 
supposing  that  both  parties  had  gone  on  to  work  the  salvagis 
out  by  their  joint  and  united  exertions.  It  results,  therefore, 
that,  primd  facicy  this  is  a  case  of  derelict  in  favour  of  the 
Promovents,  as  finders  and  salvors  of  the  CosmopolUan.  It 
lies  on  the  owners,  consequently,  to  displace  this  primd  Jacie 
case,  if  they  can,  by  evidence  of  their  own. 

Now,  as  to  the  merits  of  the  Promovents  in  this  case,-— as 
to  the  degree  of  judgment,  diligence,  and  alacrity  with 
which  they  performed  their  task,  and  as  to  the  fatigue  and 
labour  they  underwent  in  the  course  of  a  passage  of  thirty 
hours  and  more  to  the  harbour  of  Kingstown,  against  an 
adverse  wind, — as  to  all  these  matters,  they  have  been  very 
properly,  and  with  great  truth,  dwelt  upon  by  the  Advo- 
cates for  the  Promovents.  I  certainly  admit  the  validity  of 
these  representations;  and  I  think,  if  I  am  well-founded 
in  the  legal  opinion  I  have  formed  on  the  main  question  in 
this  case, — that  is,  the  question  whether  or  not  this  is  to  be 
deemed  the  case  of  a  derelict  ship, — and  if  1  have  not  come 
to  an  erroneous  conclusion  on  that  point,  then,  I  say,  the 
sum  I  intend  to  award  the  Promovents  is  a  very  liberal  and 
large  compensation  for  the  services  rendered,  and  will  suffi- 
ciently attest  the  sense  the  Court  entertains  of  the  excellent 
conduct  and  highly  meritorious  and  praiseworthy  behaviour 
of  the  Promovents. 

The  Defence  in  this  case  relied  upon  by  the  Impugnants     Defence  and 
admits,  to  a  considerable  extent,  a  just  cause  of  action  in  ^^®°^^ 
the  Promovents,  and  professes  a  readiness  to  make  to  them 
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1848.  equitable  tatisfactioiiy  in  pert,  for  the  daim  set  op  in  ^ 
OcT^9.  Libel.  So  far  as  relates  to  the  saWi^e  of  the  ship^  the  Inl- 
Cosmopolitan,  pugnants  do  not  deny  their  liability,  and  have  contented  In 
Court,  during  the  progress  of  the  heating,  to  an  award  6f 
£500,  and  their  costs,  to  the  Promovents.  f  am  of  opinion 
that,  in  case  the  title  of  the  Promovents,  as  finders  of  a 
derelict,  shall  appear  eventually  not  to  be  wellrfQunded^iD 
principle  of  law,  then,  that  this  offer  of  the  Impugnanta  ia 
an  extremely  fair  and  handsome  offer,  and  fully  satisfies  die 
other  claims  of  the  Promovents,  and  ought  to  put  an  end  to 
this  suit« 

Now  the  case  in  substance  pleailed  by  the  impugnairtfli 
this :  that  although,  in  point  of  fact,  the  Cosmopoiiian  wti, 
when  first  boarded,  in  the  rooming  of  the  28th  of  Augditf 
in  a  situation  of  derelict,  yet,  upon  considering  tTie  cTrcuiii- 
stances  under  which  her  owners  and  crew  had  lost  posses- 
sion of  her,  some  hours  before,  it  results  that  she  had  nerer 
been  abandoned  by  her  people  in  such  a  way  as  to  make  ber 
legally,  or  de  jure^  derelict,  for  that  they  did  not  abiadoD 
the  vessel  animo  dereUnquendu  In  support  of  this  Allegli- 
tion,  the  Impugnants  prodaced  the  maister  of  the  CetkHf^ 
litan,  Capt.  William  Maxwell^  who 


That  he  left  Liverpool  on  the  25th  of  August  htst,  and. thai,  on 
the  27th,  at  four  o'clock  in  the  afternoon,  he  came  in  coUiikn 
with  an  American  ship,  called  the  St,  Lawrence,  The  Cosmcpohta 
and  the  St,  Lawrence  bad  left  the  Mersey,  and  had  gone  doiii 
channel,  in  company  together,  pursuing  nearly  the  same  coom. 
On  Sunday,  in  the  afternoon,  they  were  off  the  Arklow  bank;  md 
at  four  o'clock  p.m..  Maxwell  ordered  Uie  flying-jib  to  be  hanW 
down,  and  while  the  men  went  out  on  the  boom^  making  the  j3) 
fast,  the  St^  Lotormce  .(which  is  a  ship  of  much  Jsirgei;  *1imwiiipff* 
and  greater  power  than  the  C^Miopo^an)  hov^  in>  stays,  andsfopd 
right  against  the  schooner.  The  second  mate  told  witooesthe^ 
was  round ;  she  was  then  a  quarter  of  a  mile  from  wit^oess,  as  Mtf 
as  he  can  tell.  Witness  then  put  his  helm  hard  up,  to  gif»>v^ 
to  the  St,  Latorence,  knowing  that  she  could  not  go  away  boa 
him ;  but,  instead  of  putting  his  helm  a-port,  he  put  it  a-starbotfd: 
he  could  have  had  the  weather-guage  of  witness  if  he  had  pot  hii 
helm  down.  Witness  hailed  the  American  captain,  and  bid  him 
put  the  helm  a-port,  but  he  persisted  in  keeping  it  a^starboanl; 
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and  after  that  the  collision  took  place.  The  8L  Lawrence  atruck  1848. 
the  schooner  on  the  starboard  bow,  about  five  fe^  from  the  fore-  ^^*  ^* 
mast  rigging,  and  carried  away  the  foremast  and  jibboom,  and  cut  QfgfuopoHtaiL 
down  two  or  three  stancheons.  Witness  told  the  crew  he  could 
not  do  anything  more  for  them,  and  bid  them  make  the  best  of 
their  way  on  board  the  ship.  They  did,  all  but  one,  who  was 
drowned :  he  was  on  the  jibboom.  They  climbed  up  by  the  bow* 
sprit's  shrouds.  There  were  ten  men,  including  witness,  on  board 
the  Cosmopolitan,  The  captain  of  the  American  vessel  refused  to 
lend  a  boat  to  assist  in  saving  the  life  of  the  seaman.  "When  the 
siiip  cleared  the  schooner,  witness  asked  the  American  captain  for 
the  use  of  his  boat  to  get  on  board  witness's  vessel  with  witness's 
men,  but  be  refused.  Twenty  minutes  passed,  after  witness  got 
on  board  the  St,  Lawrence,  before  the  two  vessels  were  clear  of 
each  other;  it  took  that  time  to  clear  them.  From  the  time  wit- 
ness got  on  board  the  St,  Lawrence  till  he  asked  Capt.  Brown  for 
his  boat  to  return  to  the  Cosmopolitan,  was  about  half  an  hour ;  it 
was  directly  as  soon  as  the  schooner  was  cleared.  Capt.  Brown 
answered  that  "he  would  do  no  such  thing."  Witnesses  crew 
were  all  willing  to  go  back  with  witness.  Witness  ssud  to  Brown, 
he  wonld  return  him  his  boat  in  half  an  hour.  Witness  asked 
Brown  three  times  for  the  use  of  his  boat,  but  he  cleared  off  from 
the  Cosmopolitan  and  made  sail  to  leave  them  in  Holyhead  or 
Liverpool.  After  they  bad  sailed  about  two  hours  and  a  half,  he 
hauled  the  ship  on  the  wind,  and  said  he  would  go  to  New  York. 
"Witness  asked  him  what  he  was  doing,  and  he  said  he  would  put 
them  (meaning  the  schooner's  crew)  on  board  some  such  vessel  as 
be  might  meet,  or  else  leave  them  on  some  land.  Witness  said, 
if  he  did  not  go  on  with  them,  he  (witness)  would  take  the  vessel 
from  him,  and  take  charge  of  her.  When  witness  was  asking  to 
fetorh  to  his  vessel,  she  appeared  to  have  more  damage  than  he 
vinee  found  she  had.  When  witness  left,  he  was  under  the  im- 
']iressioB  she  was  going  down.  The  reason  he  was  anxious  to 
ivturn'  id  her  was,  that  he  then  thought  she  was  fit  to  carry  him. 
Witness  thought  at  first  that  the  American  ship  would  have  gone 
'fight  over  them.  Witness  wanted  to  return  to  see  if  she  was  sea- 
fvortfay,  and  if  he  could  bring  her  into  some  port.  Swears  he  was 
anxious  to  return  to  her,  and  that  all  his  hands  were  anxious  to 
save  her,  if  they  could.  Thinks  he  could  have  saved  her,  and 
wonld  undertake  now  to  bring  her  to  Liverpool,  though  she  has 
not  been  repaired.  The  mainsail  was  standing  and  set ;  every  sail 
was  in  her,  but  the  flying  Jib  and  maintopmast-staysail.  She  had 
no  app^rance  of  going  down  when  witness  wanted  to  return  to 
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184a  ber.  Swears  that  the  rahual  of  C^pt  Brown  to  gire  hna  the  boit 
Oct.  9.  to  return  to  the  schooner  was  positive  and  peremptOTf.  {tb  ik 
Q,gili^^I^iiam,  Cawrt.)  At  the  time  the  collision  took  place,  there  was  no  time  to 
deliberate,  but  to  get  on  board  the  Si,  Iditoremce^  They  had  no 
communication  as  to  whether  it  would  be. advisable  or  not  tp  gs 
on  board.  Witness  thought  the  St.  Lawrence  would  go  oyer  ibeq^ 
and  desired  the  men  to  go  on  board,  as  he  (the  witness)  cou)d  dii 
no  more.  Swears  positively  he  was  detained  by  the  Americio 
captain  against  his  will,  and  was  thereby  alone  prerented  (rom 
returning  on  board  the  Cotmopolkan, 

Now  this  18  a  state  of  facts  shortly^  and  I  think,  in  the 
main^  quite  fairly,  deposed  to  by  Capt.  Maxwell.  As  to 
which  ship  was  in  fault,  upon  this  lamentable  occasion,  I 
neither  pretend,  nor  do  I  think  it  material^  to  form  any  o|»- 
nion.  From  what  appears^  I  cannot  pronounce  a  favourable 
opinion  on  the  conduct  of  the  American  captain  ;  but,  st 
the  same  time,  it  would,  I  think,  be  highly  unjust  to  con- 
demn him  unheard.  Cases  of  collision  involve  often  the 
nicest  considerations  of  nautical  science,  and,  not  unfre* 
quently,  primd  facie  appearances  are  completely  reversed 
upon  a  more  diligent  investigation  of  the  merits  of  the  eaae. 
Possibly,  if  Capt.  Brown,  instead  o^  making  off  on  his  voy- 
age to  America,  had  taken  upon  himself  the  character  of 
salvager  in  this  case,  had  taken  the  Cosmopolitan  in  tow,  and 
brought  her  safely  into  Kingstown,  he  might,  in  a  suit  for 
salvage  service  in  this  Court,  have  completely  exculpated 
himself  from  all  blame  in  the  matter  of  the  collision,  and  so 
have  entitled  himself  to  a  salvage  remuneration.  I  give  no 
opinion  on  a  point  touching  which  I  have  the  evidence  only 
on  one  side. 

Now,  on  this  state  of  facts,  the  Court  is  under  the  neces- 
sity of  giving  an  opinion  on  the  question  of  derelict  or  not 
derelict;  and  upon  the  best  consideration  I  can  give  the 
Not    dere-  subject,  I  have  come  to  the  conclusion  that,  neither  in  the 

BbMdk>nmem^^^  ®"™'  "*^^  "P®"  ^^^  P®'"^*  ^^  ^^®*®  transactions  does  there 
not  Bine  spe  re-  arise  a  case  of  dereliction  of  this  ship  by  her  crew,  such  as 
cuperandi.         j^  gj^^  ^  ^j^jg  ^^  ^1^^  Promovents  in  this  cause,  as  finders  oT 

derelict  property^  on  the  morning  of  the  28th  of  Augustf 
fourteen  or  fifteen  hours  after  the  period  of  the  collision. 
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The  original  act  of  abandonment,  when  the  crew  climbed         1818. 
up  the  bowsprit  shrouds  of  the  Coimopoliianf  and  took  re«  '  ^* 

fuge  on  the  deck  of  the  St,  Lawrence,  appears  to  me  to  have  QmrnopctUan. 
been  only  an  inchoate  act  of  abandonment^  not  a  final  and 
complete  abandonment,  warranting  the  inference  that  it  was 
•n  abandonment  sine  spe  recnperandu  In  the  first  places 
the  passing  of  the  crew  from  the  Cosmopolitan  to  the  St, 
Lawrence  was  an  act  done  under  circumstances  which  mani- 
festly precluded  all  rational  deliberation.  There  was  not  a 
possibility  of  a  choice  between  going  and  staying,  the 
i^fypearance  of  danger  (though  in  fact  unreal)  being  such  as 
to  make  the  resolution  of  the  crew  plainly  a  consequence  of 
tbe  immediate  instinct  of  self-preservation,  without  any 
room  for  reflection.  Secondly,  the  passing  of  the  crew  from 
the  one  ship  to  the  other  did  not  for  one  moment  interrupt 
or  diminish  their  power  of  co-operating  in,  and  contributing 
tO|  the  preservation  of  the  schooner,  supposing  that  she 
should  continue  to  float  and  not  founder  on  the  instant. 
Thirdly,  the  passing  of  the  crew  from  the  one  ship  to  the 
other  did  not  in  anywise  deprive  them  of  the  power  of  re- 
suming the  possession  of  the  schooner,  if»  when  disengaged^ 
ahe  wf|8  in  a  condition  to  be  navigated.  Now  what  the 
Court  is  called  on  to  do  is,  to  decide  that  this  is  an  abandon- 
noent  itW  spe  recuperandi,  having  the  effect  of  divestiag,  to 
a  considerable  extent,  the  right  of  property  out  of  the 
owners.  A  case  of  derelict  is  certainly  not  forfeiture ;  but 
it  IB  in  the  nature  of  forieiture»  and  visits  on  owners  a 
serious  and  strictly  legal  deprivation  of  rights.  In  point  of  Rights  of 
i^itural,  or  I  should  say  philosophical,  truth,  the  crew  nei-  fj^"'^,"  ^l 
ther  had,  nor  had  they  not,  the  spes  recuperandi ;  there  doctrine  of  de- 
Qould  be  no  question  of  hoping,  or  not  hoping  ;  for  these  ^^^^^ 
are  qualities  of  the  rational  faculty,  and,  under  the  circum- 
flUUEices,  the  men  evidently  were  guided  simply  by  the  ani- 
mal instinct  of  self-preservation.  To  attribute  to  them, 
therefore,  a  despair  of  recovering  the  possession  of  their 
ship,  under  the  circumstances  of  this  case,  would  at  best  be 
stating  an  artificial  truth  (if  true  at  all)i  in  contradiction  to 
the  fact.  But  ought  this  to  be  done»  in  justice,  where  the 
effect  is  to  <^>erate  to  a  great  extent  in  alienation  of  the 
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1818.  ownership  ?  I  think ,  in  these  cases^  every  fair  intendment 
OcT^.  ought  to  be  made  in  favour  of  the  rights  of  property.  Now» 
CantopoHiaiL  put  the  case,  which  might  have  turned  out  not  a  very  re- 
mote one  from  probability ;  suppose  that*  when  Capt.  Msi« 
welly  finding  the  schooner  floated,  asked  Capt.  Brown  to 
lend  him  his  boat,  and  proposed  to  resume  possession  of  the 
vessel,  Capt.  Brown  had  replied,  "  No,  Sir ;  stay  where  you 
are ;  your  ship  is  now  a  derelict;  as  such,  I  will  take  pos- 
session of  her,  carry  her  into  port,  and  demand  a  net  moie^ 
of  the  net  proceeds  of  sale.**  Supposing  Capt.  Brown  blamer 
less  in  the  collision,  he  would  have  a  right  to  bold  this  lan- 
guage, if  the  ship  was  then  derelict ;  but  this  is  a  test  under 
which  the  case  can  hardly  stand  examination.  It  would,  ia 
my  opinion,  be  a  monstrous  perversion  of  the  law  to  hold 
the  rule  in  that  degree  of  strictness ;  I  therefore  return  to 
my  position,  and  I  say  that  the  act  of  abandonment,  n 
proved,  was,  in  this  stage  of  it,  only  an  inchoate  act  of  dere» 
liction,  not  final  and  perfect,  so  as  to  annex  to  itself  at  once, 
the  legal  consequences  of  abandonment  Wiie  jpe  recuperanJfi 
I  think  that,  notwithstanding  the  act  of  abandonment  in  Urn 
first  instance,  there  was  a  iocui  pcenitaUuB  yet  remainiiig.tp 
the  crew,  and  that  they  were  at  liberty  to  ezerpise  a  judg- 
ment immediately  when  the  ships  were  cleared. 
Considera-  But  there  arises  the  second,  and  a  very  material,  point  for 
ter""  into  the  consideration.  There  is  no  doubt,  in  my  opinion,  that  imine- 
question  of  the  diately  when  the  opportunity  was  given  him,  and  at  the  first 
tp^recupe-  moment  a  judgment  could  be  formed  as  to  the  practicability 
of  navigating  the  schooner  into  a  port,  Capt.  Maxwell  made 
his  election,  and  became  anxious  to  return  to  his  ship.  I  am 
equally  clear  that,  in  this  resolution,  he  had  the  cordial  con- 
currence of  his  crew.  He  asked  Capt.  Brown  for  the  nse  of 
his  boat  to  go  aboard  the  Cosmopolitan  with  his  men ;  he 
pressed  the  demand  three  times — instanter,  instaniius,  and 
instantissimi  ;  but  he  met  with  a  peremptory  refusal.  He 
and  his  crew  were  put  into  a  state  of  constraint^  and  forcibly 
prevented  from  executing  their  intention  of  going  back  tp 
their  ship.  From  all  I  can  collect,  this  part  of  the  copduc^ 
of  Capt.  Brown  was  most  unjustifiable ;  so  as,'  in  fact,  to 
amount  to  a  lawless  imprisonment  of  the  persons  c^  these 
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men,  thrown  upon  his  hospitality  under  circumstances  of  mis*         1848. 
fortune  and  distress.    What  would  it  have  cost  Capt.  Brown       Ocr^. 
to  have  lent  these  men  his  boat  for  half  an  hour  ?   What  loss  Co$mapoUtan, 
or  inconvenience  would  he  have  sustained  ?     None  what- 
ever, that  I  can  see ;  and  I  can  remark  nothing  in  this  pro- 
cedure but  a  spirit  of  malevolence,  and  a  wanton  brutality, 
which  are  not  unimportant  features  of  the  evidence,  when 
considering  the  nature  of  the  restraint  put  upon  the  crew  of 
the  Cosmopolitan,     In  consequence  of  this  state  of  things, 
which  certayily,  to  all  intents  and  purposes,  amounted  to  an 
imprisonment  of  Capt.  Maxwell  and  his  men,  their  inten- 
tion was  frustrated,  and  they  remained  on  board  the  Si* 
Lawrence,  which   sailed   away  in   the  direction  of  Liver- 
pool.    Thus,  then,  and  in  this  manner,  the  spes  recuperandi 
was  lost;    but  the  question'  is,  whether  an  abandonment 
iShder  such  circumstances  can  constitute  a  case  of  derelic- 
ti6n!    i  do  not  see'  how  it  would  l>e  possible  to  distinguish 
thi's  case,  in  principle,'  from  others,  in  Which  the  difficulty  of 
applying  the  clocirihe  of  derelict  would  be  glaring  in  the 
ekWeme^  '^Suppose  a  shifi'in^^i^ress  hear  ttietand,  and  the 
ci^w'^o'oti'dhor^  f^a^^istaifice^  and  tbere  is  no  doubt  what- 
ever that  they  go 'io/ij^iistance  only,  'cum  anirho  revertendij 
and  they  have  by  them'  tfieii^  boats,  anA  the  means  oT  return, 
but  are  forcibly  prevented'  from  so  doing  by  a  body  of 
armed  wreckers,  or.  by  the  magistrates  oiT  the  place,  under 

false  informations :  would  this  be  construed  dereliction,  in 

}  ... 

fiivour  of  salvors  claiming  a  moiety,  as  in  a  case  of  ahsLn' 
donment  sine  spe  recuperandi f  I  liardly  think  it  would; 
and  yet  I  cannot  discover  in  principle  any  solid  distinction 
between  the  supposed  case  and  the  present. 

In  the  case  of  the  "  Sarah  Bellj**  Dr.  Lushington  says, 
<«  By  the  spes  recuperandi^  in  cases  of  derelict,  is  meant  the 
b6pe  and  expectation  entertained  by  the  master  and  crew  of 
returning  to  their  vessel ;  not  what  was  the  precise  state  of 
things,  but  what  was  the  intention  by  which  they  were 
actuated  at  the  time."'  And  in  the'  case  of  the  "  Aquita,*'f 
the  doctrine  is  laid  down  in  these  terms:  ^^It'is  not  neces- 

*  4  Notes  of  Cm.  146.  t  1  Rob.  sen.  UK 
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1848.        «ary  (to  oongtitute  derelict)  tbat  no  owner  ahonld  ■&» 

Oer^9.      ^i^rdg  appear ;  it  is  sufficient  if  there  has  been  an  tbair 

CMmopoUian.  donment  at  sea  by  the  master  and  crew^  widiout  hope  if 

recovery.    A  mere  quitting  the  ship  for  the  purpose  of  pr^ 

-curing  assistance  from  the  shore,  or  with  the  intention  if 

returning  to  her  again,  is  not  an  abandonment." 

The  issue  to      Now   these  authorities  lay  down  the  principle  in  tlie 

question  of  de"  ^^^^'^^t  manner ;  in  every  case  the  intention  is  trsTemUe^ 

relict  and  the  issue  is  quo  animo  the  act  of  quitting  was  done. 

In  " L* EspSrancet**  it  was  the  case  of  a  ship  which,  on 
her  voyage  from  Dantzic  to  London,  with  a  cargo  of  stnfi 
and  deals,  struck  upon  the  Lemon  and  Ower  Bank,  and  wm 
:there  deserted  by  the  master  and  crew.  It  was  aUefed» 
however,  by  the  persons  on  whose  behalf  the  property  bad 
been  claimed,  that  they  had  received  a  letter  from  the  mas- 
ter, advising  them  of  his  having  left  the  ship,  and  that  tlwf 
immediately  sent  down  proper  persons  to  take  charge  of  kcr 
and  the  cargo.  So  in  the  "  Sarah  Bell,"  already  refened 
to,  which  also  was  the  case  of  a  vessel  abandoned  by  her 
master  and  crew,  it  was  alleged,  for  the  owners*  tb^ 
"  although  the  master  and  crew  had  left  the  vessel,  it  wai 
not  quitted  sine  spe  recuperandi;  that  they  were  on  dv 
watch  to  regain  their  ship,  and  when  they  saw  the  vendi 
next  morning,  floating  off  the  sand,  they  rowed  afW  her, 
but  were  too  late.*' 

In  these  cases,  it  is  true,  the  defences  set  up  proved 
failures  on  the  evidence ;  but  they  establish  in  my  niad 
this  position :  that  wherever  an  act  of  abandonnoent  of  a 
vessel  in  distress  at  sea  comes  in  question,  a  mixed  qucstioo 
of  law  and  fact  arises  for  the  Court  to  determine ;  and  thsa 
the  quo  animo  is,  in  all  such  cases,  the  material  point,  joat 
as,  in  criminal  jurisprudence,  the  intention  of  the  mind  n 
the  point  inquirable  in  all  cases,  and  governs  the  judgment 
of  law  as  to  the  quality  of  the  act  imputed.  What  I  deter- 
mine in  the  present  case  is  this  :  that  the  act  of  abandoih 
ment  by  the  crew,  in  quitting  their  ship  and  taking  refuge 
on  board  the  American,  is  to  be  looked  at,  not  by  iti^ 

*  1  Dods.  46. 
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alone,  but  in  conjunction  with  the  determination  they  de-        ISId. 

<dared  and  the  parpose  they  conceived  at  the  first  moment         ^*    * 

when  they  possessed- a  liberty  of  judf^ent^  and  recovered,  CoamopoHtau. 

if  I  may  so  say,  the  use  of  their  deliberative  faculties.   That 

determination  was  in  favour  of  a  return  to  their  vessel ;  but, 

at  the  very  moment  they  recovered  a  state  of  moral  liberty^ 

they  were  placed  under  a  condition  of  personal  restraint. 

I  think  it  cannot  be  doubted  but  that,  by  the  principles     What  pre- 

of  our  Maritime  Law,  no  presumption  ought  to  be  made  •"'"P^*<>"* 

against  the  right  of  property  in  the  owners,  except  such  made     against 

presumptions  as  are  necessary  implications  from  the  facts.  ^*  owners  of 
■^  *^  "^        "^  .  property. 

how  the  very  fountain  of  our  Code  of  Marine  Jurispru- 

i,  the  Laws  of  Oleron,  treat  the  subject.  By  the  92nd 
article  of  King  Richarfl's  Code,  which^  we  know,  was  adopted 
and  received  as  law  by  all  the  western  nations  of  Europe, 
from  the  Straits  of  Gibraltar  to  the  Sound,  it  was  enacted : 
*^  If,  by  reason  of  tempestuous  weather,  it  be  thought  expe- 
dient lor  the  lightening  of  any  ship  or  vessel  at  sea,  or  riding 
at  anchor  in  any  road,  to  cast  part  of  the  lading  overboard, 
and  it  be  so  done  accordingly  for  the  preservation  of  them- 
selves ;  know,  that  the  said  goods  so  ejected  and  cast  over- 
board do  become  his  that  can  6rst  possess  himself  thereof, 
and  carry  them  away.  Nevertheless,  it  is  here  to  be  fur- 
ther known  and  understood,  that  this  holds  true  only  in  such 
case  as  when  the  master,  merchant,  and  mariners  have  so 
^ected  and  cast  out  the  said  goods  as  that  withal  they  quit 
all  hope  and  desire  of  ever  recovering  them  again,  and  so 
leave  them  as  derelict,  or  as  things  utterly  lost  and  forsaken, 
without  e%'er  making  pursuit  or  inquiry  af^er  them ;  in  which 
case  only  the  first  occupant  becomes  the  lawful  proprietor 
thereof.*'  And  article  33 :  "  If  a  ship  or  other  vessel  hath 
cast  overboard  several  goods  or  merchandise,  which  are  in 
cheats,  well  locked  or  made  fast,  or  books,  so  well  secured 
and  BO  well  conditioned  that  they  may  not  be  damnified  by 
salt  water ;  in  such  cases,  it  is  to  be  presumed,  that  they, 
who  did  cast  such  goods  overboard,  do  still  retain  an  inten- 
tion, hope,  and  desire  of  recovering  the  same :  for  which 
reason,  such  as  shall  happen  to  find  such  things,  are  obliged 
to  make  restitution  thereof  to  him  who  shall  make  a  due 
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Idia  inquiry  or  pursuit  after  them  ;  or  at  least  to  einploy  then' 
OcT^O.  Ij^  charitable  uses,  according  to  a  good  conscieitce." 
CotmopoMimL  •  Now  this  was  the  law  of  England  750  years  ago«  thi 
period  of  time  at  which  King  Richard  the  First  pablisfaed 
the  law  of  the  sea  in  the  iriand  of  Oleron,  and  it  is  the  bw 
of  the  land  to  this  hour.  The  sections  of  this  Code,  S2  sod 
38^  which  I  have  quoted,  establish  theprincipley  as  it  appesn 
to  me,  thaty  in  questions  of  derelict,  presuaiptiona  are  ao( 
to  be  made  against  the  Tights  of  property  in  the  owneni 
Now^  is  not  the  Court,  in  this  case^  called  upon  to  malEe  s 
presumption  against  the  right  of  property  in  the  owii6i% 
when  it  is  called  on  to  pronounce  that  the  act  of  quittiii||f 
the  CamopolUan,  on  this  occasion,  implies,  upon  the  partcf 
her  crew,  the  intention  of  not  returning  ^  Naturally  sped^' 
ing,  they  had  not  in  their  minds  any  intention  whatersr, 
except  to  save  their  lives;  and  this  was  not  a  rationalf  butt 
mechanical  movement ;  it  does  not  imply,  I  thinky  the  ei* 
istence  of  a  feeling  which  can  be  described  as  a  despair  d 
returning. 
Authorities      I  come  now  to  consider  the  authorities  and  cases  whidi 

and^ize^Acts  ^^"^®  ^^"  called  out  in  the  course  of  the  Argument  by 
considered.        the  learning  and  ingenuity  of  Counsel,  particularly  those 
special  cases  which  have  arisen  under  the  Prize  Salvage  Acts. 
The  scope  of  these  Acts  was  to  limit  the  amount  of  salvage 
payable  to  the  crews  of  the  King's  ships,  and  in  cases  of  re- 
capture of  British  vessels  and  cargoes  by  mariners  in  Mi 
Majesty's  service  and  employ,  and  on  board  his  Majesty^ 
ships.     Formerly,  the  right  of  recaptors,  in  the  qualityjof 
salvagers,  was  unlimited,  and  the  salvage  awarded  vrUBfgeM^ 
rally  in  practice  exorbitant;  but,  by  a  series  of  Acts,  af 
Parliament,  the  discretionary  power  of  the  Court  of  Admi- 
ralty in  such  cases  was  taken  away  or  abridged,  and  tfas 
amount  of  prize  salvage  on  recapture  was  limits  toone^ 
eighth  of  the  value.     The  cases  which  are  reported  on  the 
subject,  therefore,  and  which  have  been  quoted  by  Coumd 
in  the  course  of  the  Argument,  do  not,  of  necessity-,  involve 
more  than  one  question,  viz.  whether  those  cases  came  under 
the  operation  of  the  Prize  Salvage  Acts,   so  as  to  restrain 
the  Court  from  giving  more  than  one-eighth,  or  whether  the 
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Court  cookl  not  hold  them  as  CMes  of  general  siUvage,  triable        IBia 
properly  in  the  Instance  Court  of  Admiralt j,  and  come-       Ocr^a 
quently  give  a  larger  allotment  of  salvage  than  the  war 
Mdvage  paid  at  one-eighth. 

However^  in  the  important  case  of  the  "  John  mmd  Jamer* 
oited  by  Dr.  Kelly,  the  question  was  expressly  raised,  whe- 
ther, in  the  case  of  an  English  ship  found  at  sea  abandoned, 
having  been  taken  by  the  enemy  and  deserted  by  the  cap- 
tors,  this  was  to  be  considered  as  a  case,  properly  speaking, 
of  a  derdict ;  and  Lord  Stowell  (then  presiding  in  the 
Court  under  the  title  of  Sir  Wm.  Scott)  did  judicially  decide 
tbe  question  in  the  negative,  because,  in  such  case,  there 
oould  not  exist,  on  the  part  of  the  owners  and  their  agents, 
tbe  master  and  crew,  the  animus  derdinqHendL  A  great 
effect  was  produced  in  Court  by  the  discovery,  made  by  Dr. 
Gibbon,  of  other  cases  subsequently  decided,  and  which  are 
allied  to  have  overturned  the  decision  of  that  great  judge 
in  the  case  of  the  "  John  and  Jane"  I  thought  myself,  at 
first,  though  with  doubt,  that  these  authorities  did  bear  this 
complexion ;  but,  upon  reading  them,  I  find  it  is  the  very 
contrary,  and  that  they  do  actually  proceed  upon  the  recog- 
nition of  the  authority  of  the  "  John  and  Jane^  and  so  far 
from  reversing  this  judgment,  in  effect,  establish  and  con- 
firm it. 

The  case  of  the  <*  John  and  Jane'*  is  the  case  of  an  £ng. 
liah  ship  found  at  sea,  having  been  taken  by  the  enemy  and 
cieserted  by  tlie  captors.  It  was  urged  on  the  Court  that  it 
was  a  case  of  derelict,  and  that  a  moiety  should  be  given ; 
but  the  Court  said :  ^'  I  do  not  think  that  this  is  to  be  taken 
aa  a  case  of  derelict.  The  vessel  appears  to  have  been  cap- 
tured by  the  French,  and  deserted ;  but  there  is  no  animua 
dereiiuquendi  imputable  to  the  owner.  The  French  captors 
had  left  the  vessel,  because,  perhaps,  they  did  not  wish  to 
be  encumbered  with  her,  or  delayed  in  their  cruise ;  but 
tbose  who  were  in  possession,  as  the  agents  of  the  proprie- 
tor, had  not  committed  any  act  of  dereliction  :  the  principle 
of  derelict  does  not,  in  my  opinion,  apply.    I  shall  give 

•  4  Rob.  216. 
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I84a        £150  (being  one*fourth),  though,  perhaps,  that  win  be 
•  going  farther  than  may,  on  strict  principlesy  be  warranted." 

CamopqHtan.  This  case  was  decided  the  26th  of  February,  1802.  Tht 
next  case  is  the  "  Gage,***  and  was  decided  April  16tb,  IMk 
This  was  a  question  on  the  recovery  of  a  British  wtmif 
with  a  cargo  of  timber,  which  had  been  captured  by  s 
French  privateer,  but  was  found  abandoned  at  sea,  withs 
fire  burning  in  her»  by  the  Kite  sloop ;  and  it  was  ai^ed 
that  it  was  not  merely  the  case,  of  salvage  cm  recapt«fe,M 
that  it  approached  rather  to  ihe  nature  of  derelict,  ms  tin 
vessel  was  abandoned,  and  in  danger  of  perishing  by  fire  si 
well  as  water ;  and  the  Court  was  asked  to  grant « laifM 
amount  of  salvage,  as  it  considered  itself  at  libarty  to  dais 
the  ^^John  and  Jane^  and  not  restrict  itself  by  theFrias 
Act ;  and  the  Court  ultimately,  as  in  the  case  referred  tflu 
allowed  one-fourth  salvage*  Now  it  appeara  clear  that  tkii 
case  was  not  only  argued,  but  determined,  upon  the  autbo* 
rity  of  the  "  John  and  Jane"  So,  also,  the  case  of  tin 
'* Lamhton"\  where  the  ship  was  found,  without  any  pn^ 
son  on  board,  by  his  Majesty's  ship  Renttancej  and  eac- 
fourth  salvage'  decreed ;  and  this  case  was  decided  2M 
October,  1807.  The  next  case,  in  which  the  same  pirincipla 
appears  to  have  been  adhered  to,  is  that  of  the  *'  Eltn* 
denhade"X  decided  20th  May,  1814,  in  which  less  tbsQ 
one-tenth  was  given  as  salvage;  and  then  follows^  in  poiat 
of  date,— viz.  June  13th,  1815,— the  case  of /Ae  **EilioUa:'i 
This  was  the  case  of  a  British  ship  witb  cargo,  which  wsi 
discovered  by  his  Majesty's  sloop  Philomel f  lying  near  the 
shore,  about  two  leagues  to  the  westward  of  the  port  of 
Almazanen,  in  Spain,  having  drifted  on  shore  withoot  a 
living  creature  on  board.  It  appeared  that  she  had  been 
captured  off  Alicant  by  a  French  privateer^  and  aflerwafds 
deserted,  and  the  Court  (Sir  Wm.  Scott)  held  that  this  was 
not  a  case  of  derelict,  but  that  it  was  as  nearly  so  as  poi- 
sible;  and,  because  the  facts  of  the  case  contained  evory 
degree  of  merit  that  could  possibly  arise  in  a  salvage  ser* 

♦  6  Rob.  273.  t  Ibid.  275  n. 
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▼ice,  awarded  Um*  salvers  n  moiety  c»r'th«'  pro{^ertj.     AH        1^. 
there  easet^-^from  ike  **John  and  Jane,'*  in  1802;  to  tfife       Ocir^9. 
itbte  last  referred  to)»  the «'  EllioUa,'*  in  18}5,---niove  in  one  ComopdUmL 
dfrection^ 

The  last  ease  I  have  to  refer  to  is  the  **  Lord  Nelson.*** 
This  appears  to  me  to  be  an  authority  liot  in  the  smallest 
de^jpree  conflicting  with  the  judgment  in  the  case  of  the 
•^  John  and  Jane.**  The  ca^e  oflhe  "  Lord  NeUon**  h  this  :— 
This  English  ship  had  been  captured  by  a  French  privateer, 
'Wesaflerwards  deserted  by  the  enemy,  was  found  without 
may  person  on  board,  and  brought  in  by  the  Cherokee  sloop- 
•ftwar;  and  the  question,  therefore^  was,  whether  it  was 
merely  sdvage'on  recapture,  or  as  a  derelict;  and  the  Court 
(Bir  Wm.  Scott),  recapitulating  the  facts  of  the  case,  held 
thlit  there  was  **  a  total  abandonment  of  their  right  as  cap- 
t#ri,  not  under  the  terror  of  any  British  force ;  that  there 
was  a  total  extinction  of  the  rights  of  the  first  captor,  who 
had  quitted  the  prize  upon  finding  he  could  not  carry  her 
into  port,  and  having  at  the  same  time  another  object  in  view 
better  wordi  his  attention  ;  that  there  was  no  application  of 
Iblrce  or  terror ;  that  it  was  a  voluntary  quitting,  and  that 
the  ship  was  therefore  found  in  the  situation  of  a  derelict, 
abandoned  by  all  who  could  pretend  any  right  to  her."* 
The  amount  of  salvage  awarded  was  a  moiety,  and  is  at  once 
accounted  for  by  the  circumstance  that  the  recaptured  vessel 
was  a  King's  ship.  No  private  owner  appeared ;  no  rights 
of  private  property  were  put  in  question.  The  ship  sal- 
vaged was  a  transport-ship,  the  property  of  the  Govern- 
ment, and  in  the  service  of  the  Crown.  Now,  in  the  case  of 
^  ship  being  the  King's  property,  no  case  of  di^lict  can 
ever  properly  arise,  for  when  such  ship  becomeS  derelict, 
the  property  vests  in  the  King,  as  a  droit  of  his  Crown ;  and 
thefl  the  King  is  at  once  remitted  to  his  former  and  better 
title,  as  owner ;  but  to  balance  this,  the  King  is  obliged  to 
pay  larger  and  more  liberal  salvage  than  a  subject  would : 
foT'the-King  is  the  general  protestor  of  the  trade  and  navi- 
^tion  of  the  subject,  and  it  is  his  interest,  as  sovereign,  to 
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)84a        encourage  the  generous  exertions  of  salvagers  in  the  preser- 
"•  vation  of  life  and  property,  and  for  the  benefit  of  his  rojsl 

ComnopoHian,  revenue  of  customs ;  and,  therefore,  the  King,  in  his  own  case, 
sets  an  example  of  liberality  to  his  subjects,  in  the  proportion 
of  salvage  he  pays.  And  this  b  clearly  the  reason  why,  in  tbe 
case  of  the  *' Lord  Ndion"  the  Court  thought  itself  wa^ 
ranted  in  giving  a  moiety,  which  it  would  equally  have  done 
if  it  had  been  treated  confessedly  as  a  mere  case  of  ordinary 
salvage.  That  the  King  pays  more  than  a  subject,  caleru 
paribus^  is  an  elementary  doctrine  of  these  Courts.  In 
*'  UEspSrance"*  the  Court  states  that  '*  in  no  instance, 
except  where  the  Crown  alone  has  been  concerned,  and 
where  no  claim  has  been  given  for  a  private  owner,  has 
more  than  one-half  been  decreed  by  way  of  salvage."  And 
again,  in  the  ''  Britanniat*'^  the  Court  says:  **  I  do  not 
know  a  case,  except  for  salvage  to  a  King's  ship,  or  the  pro- 
perty small,  where  the  Court  has  exceeded  a  moiety." 

If  the  whole  of  the  proceeds  of  sale  had  been  awarded  in 
.the  case  of  the  *'  L0ord  Nelson^"  I  should  >  still  have  coua* 
dered  it  wholly  inoperative  as  an  authority  to  shake  the 
decision  in  the  "  John  and  Jane.'*  The  judgment  of  Sir 
Wm.  Scott,  in  that  case,  I  look  upon  as  being  now  law,  and 
in  nowise  shaken  by  any  subsequent  cases.  This,  therefore, 
is  undoubtedly  an  authority  coming  powerfully  in  aid  d* 
the  view  the  Court  is  induced  to  take  of  the  present  case. 
But  I  decide  this  case,  I  avow,  on  general  principle,— on 
the  principle  of  the  ''  Aquila.*'  My  impression  is  that,  up 
to  the  moment  when  the  American  captain  placed  the  schoo- 
ner's people  in  a  state  of  restraint,  and,  I  would  say,  cap- 
tivity,— up  to  that  moment,  they  are  not  to  be  held  to  ha?e 
quitted  the  possession  of  their  ship  sine  spe  recuperandi; 
and,  as  to  what  happened  while  the  men  were  in  a  state  of 
duress,  I  look  upon  it  as  null  and  void.  I  think,  therefore, 
there  never  was,  in  this  case,  legally  speaking,  an  abandon- 
ment sine  spe  recuperandi. 
Not  derelict.      But  although  the  case  is  not,  in  my  opinion,  a  case  of  a 

ing  to^relict*  ^welict,  in  the  strict  sense  of  the  word,  yet  I  regard  it  as  a 

♦  1  Dods.  49.  t  3  Hagg.  A.  R,  154. 
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case  approaching  derelict,  and  I  think  that  the  salvage  ought        184a 
to  be  larger  than  if  the  ship  had  never  been  left  by  her  crew.       Oci^9. 
Certainly,  the  salvors  have  considerable  merits  to  plead,  and  CotmopdHtm. 
I  should  be  disposed  to  go  close  upon  a  fourth  of  the  value, 
in  estimating  what  is  due  to  their  services.    I  shall  do 
nearly  what  was  done  in  the  cases  of  the  **  Gage**  and  the 
**  LambtoHf"  adopting  these  cases  as  precedents  for  my  pre- 
sent decision.    There  is  in  this  case  some  consideraticm  to 
be  had  of  the  actual  damages  sustained  by  the  boats,  and 
loss  of  time  to  the  men,  in  the  best  period  of  the  fishing 
season. 

The  award  the  Court  makes,  then,  will  be,  first,  £30,  Award. 
to  indemnify  for  the  damages  and  demurrage,  and  £500, 
tc^ether  with  their  costs  and  expenses,  to  the  salvagers, 
being  £580,  on  the  whole,  for  the  salvage.  Of  this  sum  of 
£530,  £30  will  be  paid  to  the  owners  o£  the  boats  which 
have  incurred  damage  and  been  put  to  the  expense  of  re*> 
pairs,  in  proportion  of  their  actual  expenditure  in  repairs, 
and  for  demurrage.  Of  the  £500,  I  allot  £60  to  the  boat- 
owners,  as  salvage  due  on  account  of  the  use  of  their  boats, 
two^thirds  thereof  to  be  paid  to  Edwards,  the  proprietor  of 
two  smacks,  and  the  one*third  to  Knight,  the  proprietor  of 
the  remaining  smack.  To  the  four  boys  I  allow  £18  each, 
and  the  residue  of  the  £500  is  to  be  distributed  equally 
between  the  nine  men  salvagers,  which  will  allow  them 
each  about  £40.^ 

Procton : — Richardson,  for  the  Promovents ;  Anderson  and  Lee,  for 
the  Impugnants. 


9iv^titatonvii  eoutt  of  SrOttHon^ 

June  6,  1848. 

Story  v.  Colk  and  PBEsnY.— -This  was  a  question  re-     Election    of 

specting  the  legality  and  validity  of  an  election  of  Church-  J^^'^^h'^^ 

-wardens.    The  facts  of  the  case  are  fully  and  clearly  stated  after  a  show  of 

in  the  judgment  of  the  learned  Official.  f.'SeSJlJS 

"^  The  Editor  is  indebted  for  this  Report  to  the  kindness  of  Dr.  Kelly,    or  on  behalf  of 

VOL.  VI.  e 
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184a  Dr.  Robert  Phillimorb.— This  is  a  case  in  which  three 

JuM^       persons  claim  to  be  admitted  to  the  office  of  Churchwarden 

Story  ▼.  Catk.  for  the  parish  of  Saint  Dunstan  in  the  West, — two  presented 

a  candidate,  it  ^  ™^»  ^^  ^^  regular  and  legal  manner,  by  the  Churchwa^ 

is  illegal  to  con-  dens  of  the  past  year ;  one,  less  regularly^  by  a  parishioner. 

tion^by  Bafl^  ^  these  three  persons,  two  only  can  be  admitted,  acceding 

JoDOMBiiT.       io  the  invariable  usage  of  the  parish.     The  question  to  be 

decided  by  me  is,  who  the  two  legally  elected  persons  are 

out  of  the  three  presented  to  me. 

No  Mandamus  has  been  applied  for  in  this  case,  and  the 
question  has  been  submitted  by  both  parties  to  the  judgment 
of  this  Court, — ^not  improperly^  I  think  ;  for  whatever  lan- 
guage some  of  the  earlier  cases  at  Common  Law  may  speak, 
there  is  the  high  authority  of  Lord  Stowell,  in  Anthmy 
V.  Segery*  in  favour  of  this  course.  Lord  Stowell  sajs: 
**  Though  it  is  the  duty  of  the  Ordinary  not  to  take  slight 
objections,  he  is  bound,  I  conceive,  to  take  care  that  an 
election,  in  his  opinion,  void  in  itself,  should  have  no  legal 
effect :  and  this  is  a  duty  which  he  owes  to  the  parish  and 
to  the  general  law  of  the  country."  The  authority  of  thii 
case  is  fully  recognised  by  eminent  judges  at  Common  Law, 
in  the  case  of  Campbell  v.  Maund;\  and  in  that  of  the  King 
V.  Williams,  I  in  1828,  it  was  laid  down  by  the  Court  of 
Queen's  Bench,  that  the  Commissary  "  might  inquire  whe- 
ther the  party  has  been  duly  elected,  otherwise  he  might  be 
bound  to  admit  any  person  who  presents  himself  for  admis- 
sion, even  if  he  knows  the  fact  to  be  that  such  person  was 
never  elected."  1  find,  moreover,  that  the  records  of  this 
Court  prove  that  both  Sir  John  Nicholl  and  Dr.  Phillimore, 
among  my  predecessors  in  office,  heard  and  decided  cases  of 
this  description.  There  is  also  a  very  curious  record  pre- 
served in  the  Muniment  Books  of  this  very  parish  (2  Vol.)* 
by  which  it  appears  that  the  Official  of  the  Archdeacon  heard 
and  decided  a  case  of  the  election  of  a  Churchwarden,  which 
was  subsequently  appealed  to  the  Arches  Court  and  the 
High  Court  of  Delegates,  upon  which  judges  of  the  Com- 
mon Law  must  have  sat,  and  who  affirmed  the  sentence  of  the 

*  1  Hagg.  C.  R.  10.  t  5  Ad.  &  E.  865. 

:  8  B.  &  C.  681.      1  Burn'6  £.  L.  408. 
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Offidal.    This  case  was  in  1679 ;  the  other  cases  to  which  I        1848. 
have  alluded  are  of  quite  modem  date.  ^^^*  ^« 

The  proceedings  in  this  case  have  been  of  a  less  formal  Sunyv.  CM, 
nature  than  those  in  Anthony  v.  Seger,  the  statements  on 
either  side  not  having  been  supported  by  affidavits.  On 
the  other  hand,  both  parties  have  appeared  before  the 
Court,  and  agreed  as  to  the  facts  to  which  the  law  is  to  be 
applied. 

The  statement  delivered  to  the  Court  by  the  Church*     Statement  of 
wardens  of  the  year  that  is  past,  who  present  as  their  sue-  proceedings, 
cessors  in  office  Messrs.  Colk  and  Preedy^  is  uncontrovertedi 
and  is  as  follows:^ 

Statement  of  the  Proceedings  at  the  Parish  Vestry  of  St. 
DunsUn  in  the  West,  26th  April,  1848,  relative  to  the  Election  of 
Churchwardens. 

The  usual  Notice  of  the  Meeting  having  been  given,  and  printed 
copies  distributed  throughout  the  Parish,  the  Chair  was  taken,  at 
one  o'clock  on  the  day  stated,  by  the  Rector,  the  Rev.  Edward 
Auriol. 

The  Notice  of  the  Meeting  was  then  read,  and  the  Chairman 
stated  the  business. 

The  List  of  inhabitants  liable  in  rotation  to  serve  the  office  of 
Chm'cbwarden  was  then  read. 

The  name  of  Mr.  George  Colk  being  the  first  on  the  list,  it  was 
moved  and  seconded,  that  he  be  the  senior  Churchwarden  for  the 
year  ensuing.  The  question  being  put  to  a  show  of  hands,  the 
Chairman  declared  him  duly  elected  the  senior  Churchwarden  for 
the  year  ensuing. 

For  the  junior  Churchwarden  the  name  of  Mr.  Hodgson  being 
first  in  rotation,  that  gentleman,  being  present,  begged  to  be 
excused  on  payment  of  the  usual  fine;  which  was  moved  and 
seconded,  and  carried  in  the  affirmative  unanimously. 

The  name  of  Mr.  Harrison  appearing  to  be  next  in  rotation,  it 
was  moved  and  seconded  that  he  be  excused  for  one  year  on  the 
score  of  his  recent  illness ;  which  was  put  to  the  Meeting,  and 
carried  unanimously. 

The  name  of  Mr.  Preedy  being  next  in  order,  it  was  moved  and 
seconded  that  he  be  elected  jimior  Churchwarden  for  the  year 
ensuing;  on  which  an  amendment  was  moved  and  seconded, 
**  That  Mr.  Story  be  Churchwarden  for  the  ensuing  year.''  A 
show  of  hands  being  taken,  there  appeared,— -for  Mr.F^eedy,  30; 
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184a        for  Mr.  Story,  6.    The  Cbainnan  having  declared  the  m^rity  to 
JiTNB  G.      be  in  favour  of  Mr.  Preedy,  a  Poll  was  demanded  on  behalf  of 

The  Meeting  then  proceeded  to  the  election  of  VeatiTmen,  on 
which  a  Poll  was  also  demanded. 

l*he  Chairman  appointed  the  hours  of  from  11  to  3  o'clock  on 
tlie  fbllowiog  day  for  taking  the  said  Polls. 

On  Thursday,  the  27th,  the  Poll  was  opened  at  the  hour  an- 
nounced, and  at  3  o'clock,  on  summing  up  the  votes,  there 
f^peared,— for  Mr.  Preedy,  84 ;  for  Mr.  Story,  38. 
.  Whereupon  the  Chairman  declared  Mr.  John  Preedy  to  be  duly 
elected  the  junior  Churchwarden  for  the  year  ensuing. 

gX  cSr"'   J  Churchwarden.. 

This  statement  is  accompanied  by  four  printed  papert, 
of  which  three  only  appertain  to  the  matter  of  choosing 
Churchwardens  :  the  first,  the  Notice  of  the  Vestry  Meet- 
ing; the  second,  the  Notice  of  the  day  of  Polling;  the 
third,  the  statement  of  the  result  of  the  Poll ;  the  fourth 
relates,  as  part  of  the  third  does,  to  the  election  of  Ves* 
try  men. 

These  papers  are  important,  for  from  them  a  fact  (though 
it  is  written,  and  not  printed)  is  learnt  which  could  not  be 
gathered  from  the  written  statement,  viz.  that  the  election 
was  conducted  by  ballot,  a  fact  which  has  been  also  ad- 
mitted by  the  parties  opposed  to  Mr.  Story,  in  answer  to  a 
question  from  the  Court. 

The  statement  on  behalf  of  the  Churchwardens  of  last 
year,  who  present  Messrs.  Colk  and  Preedy,  is  simply  this: 
that  the  senior  Churchwarden  was  chosen  first,  according  to 
custom ;  that  Mr.  Colk  was  chosen  by  a  show  of  hands, 
without  opposition,  no  Poll  being  demanded  or  competitor 
being  proposed,  and  was  declared  to  be  elected  ;  that  two 
persons  were  subsequently  proposed  for  junior  Church- 
warden, and  a  Poll  demanded,  which  terminated  in  favour 
of  Mr.  Preedy. 
Objections  of-  On  the  part  of  Mr.  Story,  I  have  had  the  advantage  of 
election!^  hearing  the  Argument  of  a  learned  gentleman,  who  ap- 

peared on  belialf  of  him  and  of  the  parishioner  who  pre- 
sented him. 
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The  first  objection  taken  on  behalf  of  Mr.  Story  is,  that  1848. 
both  Churchwardens  should  be  put  in  nomination  at  the  same  Jwn«6. 
time,  or  at  all  events  that,  when  the  Poll  was  demanded  for  5^^  y.  c^g^ 
the  junior  Churchwarden,  it  was  demanded  generally  for 
both,  and  that  the  election  of  Mr.  Colk,  though  he  had  been 
chosen  by  show  of  hands  and  declared  elected  nendne  contra^ 
dicenle,  was,  when  the  Poll  was  demanded  for  his  colleague, 
invalid,  and  that  as  he  had  not  been  polled  for,  Mr.  Preedy 
and  Mr.  Story,  who  had  been,  were  the  two  Churchwar- 
dens for  the  parish.  In  support  of  this  view.  Lord  Stowell's 
judgment  in  Anthony  v.  Seger  was  cited,  and  especially  that 
part  of  it  in  which  he  says :  "  Where  a  Poll  is  demanded, 
the  election  commences  with  it,  as  being  the  regular  mode 
of  popular  elections  ;  the  show  of  hands  being  only  a  rude 
and  imperfect  declaration  of  the  sentiments  of  the  electors." 
And  again :  "  I  am  of  opinion,  therefore,  that,  when  a  Poll 
is  demanded,  it  is  an  abandonment  of  what  was  done  before* 
and  that  everything  anterior  is  not  of  the  substance  of  the 
election,  nor  to  be  so  received.  Then,"  he  continues,  **  as 
the  Poll  destroys  the  previous  voting,  and  no  Poll  appears 
for  Anthony,  and  the  Vestry  Book,  which  must  be  taken 
to  be  the  authentic  Book,  makes  no  mention  of  him,  I  can- 
not look  on  him  as  elected."  The  case  of  Campbell  v. 
Maund  was  also  cited,  as  confirmatory,  in  express  words,  of 
the  doctrine  laid  down  by  Lord  Stowell. 

Now  that,  dejacto,  neither  the  parishioners  nor  Mr. 
Story  conceived  that  the  Poll  was  open  for  both  Church- 
wardens, I  have  abundant  evidence  before  me.  For,  in  the 
first  place,  it  is  quite  obvious  that,  if  they  had  not  con* 
sidered  that  the  polling  was  confined  to  the  junior  Church- 
warden, there  would  have  been  no  Poll  at  all.  Who  were 
the  candidates  ?  Mr.  Preedy  and  Mr.  Story.  On  the  prin- 
ciple now  contended  for,  there  were  two  vacancies,  and 
only  two  candidates  to  supply  them.  They  -  would  both, 
therefore,  have  been  elected,  and  no  polling  could  have 
taken  place.  In  the  second  place,  the  printed  Notice  before 
me  expressly  specified  to  the  parishioners  that  the  polling 
would  be  for  the  junior  Churchwarden  only. 

I  am  of  opinion,  therefore,  that  the  facts  of  the  case  show 


A 
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1818.  that  the  Poll  was  not  demanded  generally^  but  for  the  office 
JokeC.  of  junior  Churchwarden  only. 
Story  V.  CoUL  It  is  contended,  however,  on  behalf  of  Mr*  Story,  that, 
whether  the  Poll  was  demanded  generally  or  not,  it  mustbj 
operation  of  law  have  been  open,  when  demanded  at  all| 
for  both  Churchwardens ;  and  in  support  of  this  posiUoo 
the  dicta  of  Lord  Stowell  in  the  case  of  AtUhony  v.  Segtr^ 
already  cited,  have  been  relied  upon,  and  the  authority  of 
the  case  of  Campbell  v.  Maund.  The  position  has  been  far- 
ther fortified  by  a  reference  to  the  practice  and  usage  with 
respect  to  the  elections  of  Members  of  Parliament,  by  which 
a  Poll  demanded  on  behalf  of  one  candidate  subjects  every 
other  candidate  to  tlie  same  ordeal* 

Now,  with  respect  to  the  cases  cited,  they  establish  this 
principle,  beyond  all  doubt, — that  the  right  to  demand  t 
Poll  is  incident  to  the  election  of  a  parish  officer  by  a  show 
of  hands,  and  if  Mr*  Story  had  been  rejected  on  a  show  of 
hands,  and  a  Poll  had  been  refused  to  him,  these  cases 
would  be  precisely  applicable  to  the  present  question*  But 
they  do  not  decide  that,  where  the  senior  Churchwarden 
has  been  chosen  by  show  of  hands,  and,  no  Poll  having  beeo 
demanded,  was  declared  duly  elected,  on  a  Poll  being  de- 
manded for  the  junior  Churchwarden,  the  election  of  the 
Churchwarden  already  declared  should  be  annulled.  Nor 
do  I  think  the  analogy  of  a  Parliamentary  election  binds  me 
to  adopt  this  view.  The  mode  of  proceeding  in  a  Parish 
Meeting  is  and  ought  to  be  of  much  less  formal  and  solemn 
a  character :  the  analogy  has  sometimes  been  used  as  a  sort 
of  guide  in  these  matters,  but  never,  that  I  am  aware  of,  as 
a  binding  precedent.  In  many  instances,  too,  tlie  applies* 
tion  of  the  analogy  would  fail ;  for  example :  the  ChairmaD, 
in  this  instance,  declared,  according  to  custom,  that  the  se- 
nior Churchwarden  was  duly  elected,  after  the  show  of 
hands  had  been  in  his  favour,  and  no  Poll  had  been  de- 
manded. The  Sheriff  makes  no  similar  declaration  with 
respect  to  the  candidate  who  may  be  first  proposed  and 
against  whom  no  Poll  is  demanded. 

I  am  of  opinion  that  the  mode  of  election  in  this  parish  b 
legal,  and  that  the  senior  Churchwarden  was  duly  elected. 
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The  last  and  perhaps  the  most  important  point  remains.         1848. 
It  IS  admitted  that  the  election  was  conducted  by  Ballot  in       ^"'*'  ^' 
this  case,  and  it  is  contended  that  it  was  therefore  illegal  Story  v.  CoOk. 
and  null.     It  is  not  contended,  on  the  other  side,  that,  if  it 
be  illegal  by  the  ordinary  operation  of  law,  it  has  been  made 
legal  by  an  Act  of  Parliament. 

The  question  is  somewhat  novel,  and  has  not,  that  I  am  The  mode  of 
aware  of^  undergone  any  direct  judicial  decision;  but  I  f'ff-If^f ^^^ 
venture  to  entertain  very  little  doubt  that  such  a  mode  of 
proceeding  is  illegal,  and  the  election  therefore  void.  I  do 
not  think  any  mere  custom  could  render  it  legal ;  but  I  do  not 
believe  that  any  such  custom  exists  in  this  parish.  I  have 
been  furnished  with  a  great  many  volumes  of  the  Records 
of  the  Vestry,  and  I  perceive  that,  on  the  2nd  of  April,  1823^ 
on  the  question  of  the  election  of  the  junior  Churchwarden, 
a  **  division,"  as  it  is  termed,  af\er  a  show  of  hands,  took 
place,  and  that  the  Chairman  gave  the  casting  vote  in  favour 
of  a  particular  person.  I  do  not  see  how  this  could  have 
been  known,  or  at  least  how  it  could  have  been  recorded  as 
known,  if  the  election  had  been  by  Ballot.  Be  this  as  it 
may,  the  Ballot  must,  I  think,  be  illegal,  first,  because  it  is 
not  in  accordance  with  the  Common  Law  of  the  land  as  to 
all  popular  elections;  secondly,  because  the  dicta  of  the 
learned  judges  in  Faulkner  v.  Elgar,*  although  the  point 
was  not  actually  decided  by  them,  are  so  strong  upon  this 
point  as  to  leave  no  doubt  upon  my  mind. 

I  pronounce,  therefore,  the  election  of  the  junior  Church-  Election  of 
warden  invalid,  and  I  direct  the  parishioners  to  proceed  to  ^^J„^i^"|[^^ 
another  election  of  that  officer  according  to  the  usual  forms. 


eomMow  eoutt  of  ^etetbwoutf^. 

August  31,  1848. 

BuTLiN  V.  Harbib. — Protest. — This  was  a  suit  of  sub-  A  Proctor 
traction  of  tithes  by  the  Rev.  William  Butlin,  Vicar  of  St  cJ!l^of^' 
Sepulchre,  in  the  town  of  Northampton,  against  Mr.  Richard  terbury,    upon 

•  4  B.  &  C.  419. 
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1848.         Harris,  an  inhabitant  of  the  parish  of  St.  Sepulchre,  in  that 
°'  town.     A  Citation,  and  aflerwarcis  a  Decree  xnii  et  modUt 

ButKn  ▼.  issoed  agnlnst  the-  party,  wbo^  by  reason  of  xreKain  alleged 
Hams.  irregularities  in  the  proceedings,  appeared  to  the  Decree 
his  claim,  al-  f,iis  ^t  modis  under  Protest.  On  his  behalf, 
tise^n  a  Dio-  ^''  ^'  ^*  Pritchard,  of  Doctors  Commons,  exhibited  hit 
cesan  Court  of  Notarial  Faculty,  and  the  Certificate  of  his  enrolment  in  the 
withour^^harl  Arches  Court  of  Canterbury,  and  claimed  to  appear  for  tbe 
ing  been  for-  party  cited,  contending  that,  as  a  Proctor  of  the  Court  of  the 
S^fef  "''^  Archbishop  of  Canterbury,  he  was  entitled  to  practise  in  all 
Aug.  17.  the  Diocesan  and  other  inferior  Courts  of  the  Province  fd 

Canterbury.  In  support  of  his  claim,  he.  observed  that, 
upoD  this  ground,  the  Proctors  in  the  Arches  Court  alwajt 
practised  in  the  Diocesan  Courts  of  London  and  Rochester 
without  any  formal  admission  therein,  and  he  cited  as 
unreported  case,  in  1814,  where  a  Proctor  from  Doctors 
Commons  (Mr.  Wheeler)  was  allowed  to  appear  in  the  Dio- 
cesan Court  of  Norwich,  as  Proctor  for  a.party^  the  fact  of 
his  admission  in  the  Arches  Court  being  held  to  be  sufficient 
to  entitle  him  to  practise  as  Proctor  there,  and  he  took  pre- 
cedence of  the  local  Proctors  of  that  Court.  He  cited  ifko 
the  case  of  Faulkner  v.  Litchfield^*  which  was  conducted  in 
the  Diocesan  Court  of  Ely,  where  the  cause  originated^  bj 
two  Proctors  from  Doctors  Commons  (Messrs,  Shepbard 
and  Blackburn),  and  on  the  cause  being  appealed  to  the 
Arches  Court,  no  objection  was  taken  on  that. ground. 
Aug.  31.  Thb  Chancellor  (Rev.  M.  Arolss),  afler  taking  time 

to  deliberate,  said  he  had  consulted  authorities  iii  Docton 
Commons  upon  this  question,  and  had  communicated  with 
several  Registrars  of  Diocesan  Courts,  who  h^d.  infoi;iDed 
him  that  the  claim  of  ,the  Provincial  frpctors  to.  practise  in 
the  inferior  Couj^ts  had  always  been  aljLowed;  and  hejolh 
served  that,  in  the  present  case,  the  refasal  of  the  applica- 
tion might,  under  the  circumstances,  consider^g  the  limited 
number  of  the  Diocesan  Proctors,  who  might  be  supposed 
to  be  mixed  up  with  the  matter  in  dispute,  in  some  mea- 
sure, appear  to  be  a  denial  of  justice  to  the  defendant 
Claim  allowed*      Mr.  Pritchard  was  allowed  to  appear  accordingly. 

(Ultimately  the  Court  sustained  the  Protest.) 
*  1  Robert.  185.    3  Notes  of  Ca.  51]. 
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Committer  of  tfie  Vrttiff  ffiounriU 

July  17,  1848. 

SiiBts  V,  Brtbb. — The  following  are  the  Reasons  6f  the 
Judgment  of  their  Lordships  in  this  case,  which  is  reported 
in  p.  409 : — 

Pbr  Curiam. — In  this  case,  the  will  of  the  testatrix,  JoDOMiirT. 
Mary  Bateman,  is  written  on  three  sides  of  a  sheet  of  fools- 
cap paper.  At  the  foot  or  end  of  the  third  and  last  side  of 
the  will  there  is  space  sufficient  to  have  received  the  sigha- 
tore  of  the  testatrix,  and  also  the  signatures  of  two  wit- 
nesses, if  not  accompanied  by  an  «ttestation-clau8e  formally 
expressed.  But  neither  the  testatrix  nor  the  witnesses 
signed  on  the  third  side  of  the  will,  immediately  at  the  fbot 
or  end  thereof;  her  signature  is  found  about  half-way  down 
the  fourth  side  of  the  sheet  of  paper,  no  part  of  the  will 
being  iilimediately  above  it ;  aild  with  the  signature,  about 
the  middle  of  the  fourth  side,  is  an  Attestation-clause,  for- 
mally expressed,  and  signed  by  twd  witnesses.  The  vacancy 
above  the  signature  on  the  fourth  side  is  occupied  only  by 
two  signatures  of  witnesses  attesting  an  interlineation  made 
between  the  fifth  and  sixth  lines  of  that  part  of  the  will 
which  is  written  on  the  first  side  of  the  same  sheet  of  paper. 

The  question  is,  whether  this  will  i^  signed  by  the  testa- 
trix kt  the  foot  or  end  of  the  will,  according  to  the  true 
intent  and  meaning  of  the  Statute  ? 

Now,  forms  are  required  for  the  purpose  of  preventing 
spuribUB  trills.  It  rttajr  happen,  eteh  fl'leqtiehtly,  that  ge- 
Tkulne  wills — ue.  wills  trtily  expressing  the  intentions  of  the 
testators — are  made  without  observation  of  the  required 
forms ;  and  whenever  that  happens,  the  genuine  intention  is 
frustrated  by  the  act  of  the  Legislature,  of  which  the  gene- 
ral object  is  to  give  effect  to  the  intention. 

The  Courts  must  consider  that  the  Legislature,  having 
regard  to  all  probable  circumstances,  has  thought  it  best, 
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1846.  and  has  therefore  determined,  to  run  the  risk  of  frustratiDg 
July  17.  ^i^^  intention  sometimes^  in  preference  to  the  risk  of  giving 
Smee  ?.  Bryer.  effect  to,  or  facilitating  the  formation  oi,  tpurious  wills,  bj 
the  absence  f^f I  fofPN^'i  At  M  9i«ppo89drf*t|ld9ithat  authori- 
tatively, that  the  evil  of  defeating  the  intention  in  some 
cases,  by  requiring  forms,  is  less  than  the  evil  probable  to 
arise  by  giving  validity  to  wills  made  without  apy  fo^  in 
all  cases.  ,^,  ^ 

When  questions  arise  whether  the  prescribed  forms  bfiy^ 
been  observed  or  not,  and  such  cases  ipustj  freq^ept^^  ^^f^ 
it  seems  to  be  the  duty  of  the  Courts  to  qoqstnie  t}ie  eofMf- 
ment  according  to  the  plain  rules  of  common  8fiiae;nii|jif 
strain  the  simple  meaning  of  the  words*  or  to  be  astute  in 
giving  special  eonstniedons^oH  ytktelkyldecafaiilw  igg  the 
piirpose  6f  etaAiig'  tiie  'appilciltiorii'>of  <^«l  Ml^j  i»lflnie>4tt 
at^plication  may  seeth  l6  ifs  to  fhtsMt^-otr^ff^M^tHerfnttil^ 
tion.  of  testators  in  particular  ckses.    iVe  mi^iti((^  VuHkilr'(]u| 

to  the  rule  as  expressed  by,  the  Legiplaii^re,  founded  iik'w 

■.»♦,«  f  "        •.  '      .      ^  r- »fr..^'   i».  ^"»  ;<'  4^  "'rait 'J 

-    pnnciplei  that  it  if  more  ynport^nt  tf  ma^J^n  the  mtetg^ 

'■    ,  of  the  general  rule  t^an  to  gjly^  efire9!i:tp^^{>fri|;jf^^,w^ 

u    ^      '       die  risk  of  acting  oontjraryftQ.th^j9;i|^^9l^^(ftb^](|C|^ 

turoi  and  depriving  the.,publici<Qf  U^$thbi^mAtrm})kikymM 

intended  to  be  piioduced  by^the  gei(^ei»lifeytof  the  celdi^^'./^H 

Andj  applying  these  pvindplet  to  tbi&'^^eteiit'ifasei»' ll 

appears  to  us,  land  we  ^hfedV  so  report  to  h^if*  ISI^jMy;  tMS 

tbe  name  of  the  testatrix,  Mary  Batethati,  iB'ttbi^^titAit 

the  foot  or  end  of  the  will,  as  requffl^  b;^  t&e  Act;  jtoit 

therefore  that  the  will  is  not  vali^. 

■  .  '      .  ^  '-'la- 

Dismiss  the  Appeal:  the  costs. to  bi^  paid  out  pf  m 


I    "1 


*  Tbe  Gompaittee  ww  composed  of  l^ord  JjromJlMUi^  ,^|J%^ff 
the  Rolls  (JUoid  Langdsle),  the  Ju<lge  of  the  Hig)i|  (ff>i|i^  ji^i^^A^ii^^^ 
(Dr.  Lushington),  and  the  Chancellor  of  tl^e  ipucbj  ojf^  (^prnwsL^^ 
Pemberton  £eigh). 


.   :.     '  '•  .=M:i   :■    "-.■;!(?  lulG    .fil::.    liJhi   IICT  nlfc^"^ 
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Wtilftf  Court  of  sanmitraltv. 

June  23,  1848. 

IThe  "  CATUEkiUE,**— Protest. — ^This  was  an  action  by    A  vessel,  hav- 
Edward  Auftin  and  the  crew  of  the  8teara-ve8sel  Powerful,  'jy'^J^^" 

•3'      .     ■•  M  _  _  ®*">       WES        SOlQy 

to  recover  a  reward  for  salvage  services  alleged  to  have  been  as    sank,  and 

rWidered  to  the  brig  Catherine;  to  which  action  the  owners  Jl»e  purchaser, 

t,>     ,  ji-      w         °       *.        *      .     .   k.    .  ^    V.    ^  in orderto raise 

amtfared  undeir  protest  to  the  jurisdiction  of  this  Court,  her,     employ- 

tt  iHeif  Act  lA  dUptoort  of  their  protest,  tliey  alleged :—      "^  *  patented 

ni'n.?>j  M       '     .         -;   X    *^   ■       '       ^        ®  ..apparatus,   be- 

•HflThal,  eiLihe  Srth  Febnttry,  ld48>  tlw  brig,  with  ito  <;argO'of  sal?!J^e  Com- 
jB^pdsK  s4ikb  ^ad  h«en  sunk  on  tho  Nore  Sanely  was  > put  up  -for  pany*  by  a  ver- 
sfijk.(^s  lying  mik)  by  friction,  at  Sheemess,  and  purchased. l^y  ^th'^'^o"??^ 
Mp.J.  U.  Heygate,  on  .behalf  of  himself  and  others,  for  £110;  and  the  fits't 
ifiat,  sopn  after  the  purchase,  application  was  made  to  Mr.  Hey*  attempt  foiling, 
gate  by  a  person  named  George  Neale,  as  superintendent  of  a  **®  ™**'®  ^ 
company  ca^ed  Austin's  Patent  Ship-Raising  Company,  to  employ  vmting  with 
iheir  api^rattis  for  raising  thfe  wreck ;  that,  on  the  9tti  February,  another  person, 
aft'Mr.  Heygite  was  proceeding  to  London,  he  met  the  isteam^bdat  fl^^'  ^  \ 
BottetjftU;  im  'eommanrd  of  which  Neale  then  was,  who  requ^t^  ^ith  the  same 
Heygate  to  meet  hhn  tit^Shecaiicss,  which  he. did,  when  Neake  apparatus, 
fgusk-stated  ba  ms  ;kh6  «iiperii]|feendent  of  tha  said  Oompanyi  and  ^^,  Uk^ise 
^fedf  ^  u#e  of  the  sai4 i<g[>pvatoi|ilbr  £1  %  par  day,  and  it  ms  other '  agree- 
TfjU'bffJU.yagvfl^d  tbattb^appar^us/shou}^  1^.  engaged  for  two  d^ys  ment,  in  writ- 

jif.**'  ^.^ »;  **5  ^"^  .*h«if  1^^  te^nw^,  ^f^^.w^tb  the  m^n undi»r  ^^^^  ^^l 
Dis  orders,  proceeded  to  tine  jWreck  ^  with  the  apparatus  on  board  purchaser  and 
tbf  Powerful;  but  the  attempts  to  raise  the  brig  on  that  and  tiie  G,  N.,  for  a 
lowing  'day  ^hitt  without  'success ;  that  'Wiate  Cten  persuaded  ^^^  JSIj^!^!! 
Heygate  to  go  to  London,  and  see  the  Company,  in  order  to  make  ed;  theSalyage 
further  arrangements  with  them,  and  accordingly,  on  the  14th,  Company,  the 
IfeyiSft^aecbmpatttedNealiJ  to  the  bffice  ofMf.T.  E.  Wycbe,  in  a^iSJuMu^ 
fjoMoiti/  Whoul  he  represented  t<^  be  the  soMtor  of  the  Company,  for  salvage,  dis- 
wnere  (hey  W^re  jollied  b^  a  persoh  named^ftuck  (who  was  repre-  avowing  the 
iented  to  be  connected  with  the  Company)  and  Inward  Ahstin  JSwfSoriied*' 
(the  patentee  of  the  apparatus),  the  former  of  whom  offered,  on  by  them ;  die 
the  part  of  the  Company,  to  make  further  attempts  to  raise  the  owners  appear- 
brig,  but  Heygate  declined  the  terms,  and  left  the  office ;  that  test,""  ^emir 
Neale  ran  after  him,  and  pressed  him  to  allow  a  further  attempt,  that  the  ser- 
offering,  on  behalf  of  the  Company,  the  use  of  the  apparatus  for  two  ^j.^  were  not 
days  more  for  J^50,  and  Heygate  thereupon  returned,  and,  stating'^     e natoiior 
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1818.         to  Wyche,  Ruck,  and  Austin  the  terms  proposed  by  Naale,  twd.^ 
Junk  23.      would  agree  to  them  provided  the  Company  would  guarantee  sall- 
Catherm§»      ^^^^^  lifting  power ;  that  the  terms  being  assented  to,  an  agree- 
ment was  prepared  by  Mr.  Ruck,  and  subsequently  executed  by 
b^'^^^^^nde^  ^^^^^  "*^  Heygate,  to  the  foUowing  effect :  "  Mr.  J.  U.  Hey- 
undera  contract  gate  agrees  with  Mr.  Ed.  Austin  to  engage  the  services  of  the  men 
made  on  l^nd,  and  the  use  of  the  apparatus  for  rising  vessels,  known  as  '  Ausda^i 
Court  had  no  ^^^^°^/  ^^^  ^^^  days,  for  the  sum  of  £2S  per  day;  but  if  Mr.  Bey- 
jurisdiction  :  —  gate  succeeds  in  raising  the  vessel  called  the  CatkeriMe  in  one  ^ 
^e]6,ovenul'  }^  ig  then  only  to  pay  the  sum  of  £38.    Tbia  agzeemeni  ia  vuM 
that,  the^  Mr^  uodependently  of  the  sum  of  £22  already.due  Cor  the  aervicea  of  the 
vice   being   in  men  and  the  uae  of  the  apparatus  on  the  llth  and  13Ui  Fobmiiyp 
its  nataceof  a  |^|.  -j^d,  Austin  undertakes,  that  th^re  shall  hfi  aufficient  ppwer^^ 
ter,  the  juris-  ^^^  ^^^  Catherine,  with  her  cargo  that  may  be  in  her.    The  money 
diction  of  this  to  be  paid  to  Mr.  Ed.  Austin  at  the  expiration  of  tho  .two  dajo^  tile 

mWwjt^  Mt^?  ^"*  ^*y  *^"*^  Wednesday,  the  1 6th  of  February.  D^ted  Feb.  W 
was  not'  ousted  ^^8."  The  Act  further  alleged  that  the  operatkraa  were  no^coAr 
by  a  mere  aver-  menced  until  the  20th,  and  after  several  attempts,  the  appantoi 
mentofabind-^,^f^„QJ  to  be  totally  inadequate,  and  on  thft  33rd,  Hcjgrtr 
on  land ;  that  represented  to  Austin  and  Neale,  at  Sheerneaa^  that  tke  agnai 
the  Court  must  ment  had  not  been  fulfilled,  when  they  urged  hint  to  make  a  forthec 
whethi^^'Th'^'^  agreement,  and  Neale  proposed  to  undertake  the  laying:  the  wrsdL 
was  an  ague-  ^^  Grain  Spit,  or  on  the  top  of  the  sand,  fior  j6160,  but  Hcfgala 
ipent  or  not,  refused  to  give  more  than  j£100,  to  include  aH  thai  waa  pi^ahla 
u"^has^'jurit'  ^^^^^  ^^^  previous  agr^ment;  that  Austin  and  Neale  reqoeabdl 
diction  over  the  him  to  wait  until  the  latter  had  proceeded  to  London  and  consulted 
money  brought  tlie  Company  on  this  proposed  arrangement,  which  he  consented 

agreement  ^^  ^  ^  *  ^^^^  ^"  ^^®  ^^^^'  ^^JS^^  ag<dn  met  Neale  at  Sheemesa* 
pleaded  in  bar.  ^^o  stated  that  he  had  seen  Mr.  Wyche,  and  was  now  ready  to 
enter  into  the  agreement  proposed  ;  that  an  agreement  waa  imiaei 
diately  drawn  up,  and  signed  by  Heygate  and  Neale,  to  the  foUov- 
ing  effect:  "Feb.  28th,  1848.  Memorandum  of  an  agreemaot 
between  Mr.  J.  U.  Heygate  and  Mr.  Geoi^e  Neale  (on  behalf  of 
the  Patent  Ship- Raising  Company)  for  the  raising  the  wreck 
Catherine,  now  on  the  Nore  Sand.  The  said  George  Neale  agreea 
to  raise  the  said  wreck  and  to  convey  her  on  to  Gbrain  Spit»  oe 
higher  up  on  the  Nore  Sand,  as  shall  be  deemed  beat  by  Mr.  J.  U. 
Heygate.  The  wreck  is  to  be  moved  as  aforementioned  before  the 
expiration  of  the  next  spring  tides,  or  this  Vigreement  ia  void.  For 
the  abovementioned  services,  Mr.  G.  Neale  chargea  the  sum  tt 
£100,  which  sum  includes  the  j^22  he  has  already  earned  at  the 
said  brig,  and  Mr.  J.  U.  Heygate  agrees  to  pay  anch  charge  d. 
j£lOO  on  completion  of  the  abovementioned  work.''  The  Ad  inr- 
ther  alleged  that,  on  the  8th  March,  attampta  were  again  made  to 
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nSno  tke  wreck  by  the  apparatus,  and  on  the  following  day  it  was         l8i9L 
vaised  and  conveyed  200  yards  further  to  the  westward  on  the      Ju»»  83; 
sand,  and  the  owners  had  since  employed  other  parties  to  remove      Cathmvu. 
it  to  Southend;  that  Mr.  Austin,  who  came  to  Sheemess  on  the 
8th  March,  and  remained  there  the  Qth,  watching  the  whole  ope- 
rations, was  fully  aware  of  the  last  agreement  and  its  terms,  and 
had  admitted  that  he  had  forwarded  it  on  the  8th  to  Mr.  Wyche ;  that 
the  pretended  salvors  were  employed  by  the  Patent  Ship- Raising 
Company,  or  their  agent  duly  authorized  by  them»  and  that  the 
aenrices  they  performed  were  not  of  die  nature  of  salvage  services^ 
bnt  were  reodered  solely  in  virtue  of  the  contracts  or  agreementa 
befoira  set  forth ;  wherefore  they  have  no  remedy  in  this  Ck>urt. 

The  Answer  on  the  part  of  the  salvors  alleged : — 

■That,  in  February,  Austin  was  engaged  by  Heygate  to  raise  the 
wrack  with  his  patented  apparatus,  consisting  of  air-tight  flexible 
caaes,  which  service  he  performed,  and  placed  the  vessel  and  her 
cargo  in  safety ;  that  Neale  was  never  employed  by  the  Universal 
SiAvage  Company,  calkd  Austin's  Patent  Ship*Raising  Company; 
thaty  in  order  to  test  the  practicability  of  the  invention,  under  the 
iibmediate  management  of  Austin,  the  patentee,  the  directors  of  the 
Oompany  had  granted  him  the  use  of  their  apparatus  for  raising 
aay  abv|l  he  pl&ued;  that  Messrs.  Ruck  and  Wyche,  and  another 
abareholder  in  the  Company,  then  went  to  considerable  expense  on 
tUr  own  account,  in  having  the  apparatus  made  fit  for  use,  and 
Neale,  who  is  a  chain  lighterman,  accustomed  to  place  chains 
round  annkcn  vessels,  was  engaged  by  Austin  to  superintend  in 
that  department  of  the  work,  on  the  understanding  that  he  was  tp 
receive  out  of  the  salvage-money  a  sum  according  to  his  merits; 
thai,  after  the  sale  of  the  wreck  to  He3rgate,  Neale  was  employed 
by  Austin  and  the  said  shareholders  (who  hired  the  steamer 
Pawm/ul)  to  take  the  command  of  the  men  hired  to  perform  the 
cbaii^work,  the  whole  operation  being  placed  under  the.  manage? 
meat  of  Austin,  who,  being  ill  lor  a  timet  was  obliged  to  re-, 
main,  on  sfaote,  and  on  the  9th  February  he  found  that  Neale  had, 
without  authority^  entered  into  a  verbal  arrangemenjt  with  Hey- 
gattey  whereupon  Ruck  wrote  to  Neale,  reprehending  him  for  having 
so  done,  and  stating  that  he  had  no  authority  to  make  any  such 
arrangement;  that  when  Heygate  saw  Ruck  at  Wyche's  office, 
alter  much  discussion,  he  entered  into  the  agreement  of  the  14th 
February,  with  Austin,  when  both  Ruck  and  Wyche  stated  dis- 
Unctly  t»  Heygate  that  Neale  had  no  authority  to  enter  into  any 
agreeaaent  whatever,  and  nother  they  nor  Austin  represented  the 
Company,'  nop  held  out  to  Heygate  that  4hey  did  ip,  butp  on  the 


sdVf 


^tfi^LEMnfeyf. 


,T    *  ^  »■* 


June  21. 
AmauMBinr. 


June  23. 


164i*  cbtitnif;  itafdfi&ed  Bite  that  the  apparatus  Was  lint  Vo^SHi^'  iHiD 
Jvvmtt  ^^.for  tlMB  tiAie  «he  proprietor  j  that  Mr.^Vfycttc  «d'  liot,  ih  W 
fjitftifigyij  occaiion,  actiiMraneit  that  he  acted,  bM  attopoey  tirtKie  Goa^MJt? 
bm  taid^  he  aasiBted  with  his  own  fcmda  to  carrf  outtia  eBl»> 
prUe,  which«  if  succeesfuU  would  make  tke  Gompangr^'falei* 
profitable,  of  wbicb  he  waa  a  ahareholder  i  that  neitlier  Wjflfie^ 
Ruck,  nor  Auetin  ever  authoriied  Neale  (who  ia  aa  illiterate,  pi^ 
aon)  ^o  enter  into  the  alleged  agreement  qf  tl^e  99th  Febrffjl)^ 
rwhich  18  i^  the  handwriting  of  Heygate).  or  any  other,  of  wiud^ 
Reygate  was  awtre,  and  neither  he  nor  Neale  ever  communiaO^, 
the  contents  of  that  agreement  to  Austin,  who  knew  nothing  oftt 
until  the  8th  March,  when  it  was  handed  to  him  by  Neale^'and  he 
•4flMtt^ialely  forwarded  H  to  Wychf,  w&o;  with  ^  cohcfomsMd 
Book,  wrou  to  Hf^gate  a  letter,  denying  the  autb^rf  of  Netftr 
to«  enter  into  aayagreement^  which  letter  AnMfaa  aftd'RudkpM^- 
a^^d  to  Heygate.  at  Southand*  aaying  they  should  eiqMet  tie* 
iffilffJ  salvage,  or  ;f 30a 

Sir  J.  Dodson,  Q.A.,  (of  the  owners,  in  «ttppb^  of  t^e  FhF^' 
tMH-^-This  is  a  written  eonttiicti  made  oil  'shbii^  i«/^  corpu 
comiUU^,  and  by  the  13  Rid.  2,  c.  5,  and  tbel5  Ric.  2i  oS, 
the  Court  of  the  Admiral  ia  declared  to  hare  no  mstnier  oT 
obgniaiance  c^  any  contract*  or  of  anything^,  done  withlh  tM' 
Uody  of  any  county,  either  by  lakid  ofbywater."^  ItLi^ifftlt 
to  seamen's  wages,  where  the  contracts  are'iiikde  oh  liiiid^ 
an  action  can  only  be  brought  upon  the  ship's  Articles,  aiid 
if  there  is  anything  special  in  the  contract,  this  Cotirt  dmuA 
deal  with  it*  The  "  Sydney  Carter \  Tht  '^Bihy  Gro6e7t^ 
H&tve  V.  Nappier,^  [Per  Curiam. — Must'  ycm  no^'  shoW' 
there  is  a  contract  first  ?  If  there  it,  the  coht^iact  ik  sIVbt^^ 
We  set  op  the  contract  in  the  Protest,  sfnd  if  thb  ^Hf^  panJk' 
had:  due' authority,  it  is  a  biridirig  cbntract;'arirf'iir6uldW 
upbeld>f  this  Cbnft.  We  at  first  tfifougM;  ^e' w^  d^i# 
widl  the  ©ompAny;  but  we  are  now  sttisftfetf  ^tfiUi  «tt^ 
woa  ^le  persen  who'  wnfract^d  by  WMe;  Hi?  f^iiff  fif'fflS^ 

is  ^'etiedf^bVTiinftiiP'iar^ 


matter*    The  Second  igi^teent  is  ^'gtiedf^byTl%atiiP 
sein^Md  ref^std  the'ptevibus  kgi!eeiner^i'ti\^i  ^l^sf^' 
Neale  as  a  person  authorized  to  enter  iitd  t*B  cbrttfactT' 
iBatfford,  Dr.,  on  the  same  side.     '       - .     ^  i- ;  ,  ■     ' »  ^   .W 
'JeHner^  Dr.,  for  the  salvor^— It  is  objected  that  the  Ccmri^ 


•/ 


*  Bl.  Comm.,  b.  3,  c.  7. 
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h^.  np.  jorjsdjction,  because  here  is  a  contract  made  on  land ;        ]^|^ 
bi^  tbe  Sutute  3  &  4  Vict.  c.  65,  s.  6,  gives  the  Court  autho*     ^Virr  sa 
rity  <to  allot  salvage  within  tbe  body  of  a  county,  and  tbe     Qnfa/jju. 
rcftfionable  construction  of  the  section  is,  that  it  gives,  jurfs-* 
cBction  to  enforce  agreements.     In  the  **  Christina,*'*  the 
OfiloVt  took  cognizance  of  an  agreement  respecting  towage. 
[Pbr  Cubiam. — Is  the  Nore  Sand  within  the  body  of  a 
dSiitity  ?]     If  not,  then  I  cannpt  understand  why  the  Court 
tias  not  jurisdiction  oyer  this  agreement,  as  in  the  qase  o^ 
ifu^^**  True Slue.'"i 

y  X^B*  LusHiNOTON.^:-Ther€{  are  some  peculiar  circum-  Jodomsiit. 
atfuioes  iR  this  case  which^  on  the  day  when  it  was  first 
as^ifodvistthcr  kbdueed  me  to  think  it  would  be  necessary  to 
talbe^tkiie>  before  I  pfonounceA  my  jiidgment;  but  I  biiVe 
aince  then  directed  my  consideration  to  the  whole  facts,  and 
tcfJ(be>sfyiK;l^  / 

^Jt  is  .^»qui^,i  i^^,.tt»e,  .ftrst  Wftance,  jtOrState  what  is  the;         ""  ^'''^ 
o^y^questi^q  fv^^h  t]^  iCourt  hafl  to  deddej  mi  .which  tt^ 
B^at^.t^ke.from.tte  pfoce^n^ps  in  the  ^usejimd  if  tbosa; 
^f^^i^if^if^.))jij^  9s$^!ffl(^  an  ixkconvenient  shapes  tbe  Court 
iifjB^J^meiit  it,,^^  cannot  alter  the  state  of  things' contained 
ii^. the  pleadings.., 

i^The  action*  it  must  never  be  forgotten^  ia  commenced  in 
tbe  name  of  Edward  Austip  and  sixteen  other  persons,  cora^ 
peeing  the  crew  of  the  steam-vessel  Powerful,  against  this 
Vijssel^  in  rem^  in  a  cause  of  sal vage^  civil  and  maritime.    In 
the  appearance  given  on  behalf  of  the  owners*  they  set  forth» 
in  their  Act,  various  matters  which  occurred  relative  to  the* 
advice  said  to  have  been  performed  to  the  ship  and  cargo^ 
aj^d  they  allfsge  an  agreement  with  Mr.  Austin,  binding  himv< 
8^. and  thectew,  who,  they  conclude^  <<by  reason  of  the^ 
pr^ppise^,  have  no  remedy  in  this  Court  for  salvage  remu<v<^ 
neration  agajnst  the  brig,  her  cargo  or  freight"    This  har^ 
been  argued  as  a  case  in  which  this  Court  has  no  jurisdio- 
tiim  to^d^^e,  ppon  the  loerits  of  the  case,  apd  vhen  the 
whole  circumstances  were  to(  b^  (;9nsidqred;  ertd  that  may 

^i?l?fjf  St?i^^S.%f  f^  bpftundpHbledlj.thii  i3fio^  a  velcy 
conTenient  mode  of  raising  the  question.    |iowevfr^jwbat 

•  iiiilif^i.  r  a  i  f^  Notdf  oCO^  4ldU'  SrBeb.  jmrlTa 
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1848.  is  the  answer  made  to  this  ?  It  is,  that  the  parties  hivet 
Jdwk  28.  ranedy  in  this  Court  for  salvage,  and  they  pray  the  Jddge 
CatkeHnt,  to  overrule  the  Protest.  Then  all  that  the  Coort  can  do^  ht 
this  state  of  the  pleadings,  is,  to  determine  whether  iJtat 
parties  have  properly  appeared  under  Protest ;  or,  in  other 
words,  whether  the  Court  has  or  has  not  original  jurisdic- 
tion over  the  subject-matter :  if  it  has,  the  Protest  to  the 
jurisdiction  must  be  overruled,  even  if  the  facts  should  pre* 
cliyle  the  Court  from  exercising  the  jurisdicdon. 

It  is  not  necessary  to  consider  minutely  the  cirCiimfttfliioes 
from  which  the  services  originated.  It  appears  that  this 
vessel  had  been  wrecked,  and  when  beneath  the  Wat^  ^ 
was  purchased  by  Mr.  Heygate  and  other  parties.  Some 
weeks  after  (whether  in  virtue  of  an  agreement  or  not  I  do 
not  at  present  say),  the  vessel  was  raised,  and  ultimatdy 
brought  to  a  place  of  safety. 

Now^  I  apprehend,  the  6r8t  consideratidn  for  Ae  Coarttd 
determine  is,  whether  this  be  or  be  not,  in  its  proper  nature, 
a  salvage  service ;  in  other  words,  supposing  the  agreement 
not  to  be  binding  on  the  parties  in  this  cau^e,  would  this  be 
a  salvage  service  ?  Certainly,  it  is  a  peculiar  ease,  for  I  do 
not  recollect  any  case  resembling  it  in  this  particalaf,-^ 
namely,  that  the  original  owners  have  sold  and  parted  with 
their  interest  in  a  vessel  so  circumstanced,  and  that  the 
question  arose  out  of  proceedings  against  others  who  de- 
rived under  the  sale.  Nor  do  I  recollect  any  case  precisely 
resembling  it  in  another  respect, — namely,  where  the  vessel 
had  lain  for  any  length  of  time  under  water^  and  was  so 
when  the  contract  (if  contract  there  were)  was  made.  But 
the  question  is,  whether  these  circumstances  ^eate  a  resl 
and  true  distinction ;  because,  if  they  do  not  create  a  resl 
distinction  in  the  subject-matter,  though  there  may  be  di^ 
ferences,  of  trifling  differences  the  Court  can  take  no  cogni- 
sance. No  one  doubts  that,  if  a  vessel  is  stmk  on  any  of  the 
coasts  of  this  country,  or  in  any  of  the  rivers  of  this  countiy, 
and  a  service  is  performed  to  her,  which  rescues  her  from  d^ 
struction,  it  is  a  salvage  service.  Is  it  possible  to  say,  because 
the  owners  have  happened  ~to  part  with  their  interest  in  thi^ 
vessel,  that  it  has  ceased  to  be  a  salvage  service  ?  Tbi^  con- 
stantly occurs,  in  fact,  though  not  openly,  where  the  Court  has 
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ordinary  jurisdictian ;  because,  when  a  Yeiael  is  souk,  the  idis. 
owners  may  abandon  her,  and  the  insurers  then  are  the  only  J^n  21 
parties  interested  in  her,  and  it  is  no  matter  whether  the  ves- 
sel has  been  sunk  for  a  shorter  or  a  longer  time.  Could  the 
Court  say  that,  where  a  vessel  has  been  raised  within  three 
or  four  days,  the  parties  should  be  entitled  to  be  considered 
salvors,  and  if  it  be  not  raised  until  the  end  of  some  weeks* 
they  should  not  be  so  considered  ?  There  may  be  differences, 
but  there  is  no  distinction.  For  these  reasons,  I  am  of  opi- 
nion that  the  case  was  originally  properly  described  as  a  case 
of  salvage  civil  and  maritime,  and  that  the  Court  has  juris- 
diction over  the  subject-matter  itself. 

The  next  question  is,  whether  the  Court  is,  by  any  of 
the  circumstances  alleged,  ousted  of  such  its  original  juris- 
diction. The  circumstances  stated  are  these :  that  there  was 
an  agreement  binding  on  the  parties,  and  that  that  agree- 
ment was  made  on  land.  Taking  the  facts  to  be  so,  the 
question  is,  whether  the  Court  would  be  ousted  of  its  juris- 
diction ?  In  the  first  place,  I  apprehend  that  I  must  try  the 
question  whether  there  was  an  agreement  or  not,  for  it  is 
quite  impossible,  where  a  Court  has  original  jurisdiction, 
that  it  can  be  ousted  of  it  by  a  mere  averment  of  this  kind. 
The  true  rule  is  this :  that  wherever  a  subject-matter  be- 
longs to  the  jurisdiction  of  a  Court,  all  questions  which  arise 
immediately  out  of  it  are  to  be  tried  by  that  Court.  In  the 
celebrated  case  of  Mereton  v.  GihbcnSf^  it  was  laid  down 
that,  where  the  subjectHoatter  belongs  to  the  jurisdiction  of 
this  Court,  all  matters  incidental  thereto  are  to  be  tried  by 
this  Court.  But  it  may  be  said  that  this  Court  cannot  do 
8Q  in  the  present  case,  as  it  has  not  the  means  of  proceeding 
tfi  a  satisfactory  adjudication  upon  it  This  might  have 
l^een  said  before  the  Statute  f  passed,  when  there  were  ques- 
tiipns  in  law  and  equity  which  this  Court  had  not  adequate 
ipeans  of  trying ;  but  it  was  for  the  very  purpose  of  giving 
ti;^  Court  the  means  of  coming  tp  a  satisfieu^ry  conclusion 
in  such  cases  that  two  great  powers  were  conferred  upon  it 
by  the  Statute ;  it  has  the  power  of  directing  an  issue  to  a 
Cpurt  of  Common  Law,  to  determine  the  validity  of  an  in- 
*3T.R.267.  1 8&4Vlct.c6& 
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1848.         struraent ;  and  if  that  is  not  necessary,  it  has  the  power  of 

J  OWE  23.     calling  before  it  any  witness  the  Court  may  think  fit,  and 

Catkerme.      examine  such  witness,  in  order  to  ascertain  the  truth.    Od 

neither  of  these  grounds,  is  it  possible  to  say  that  the  juris- 

diction  of  the  Court  is  ousted. 

These  are  transactions  of  frequent  occurrence  ;  questions 
of  agreement  have  arisen  time  out  of  mind  in  this  Court — 
agreements  made  at  sea  and  on  land,  in  writing  and  verbal. 
In  the  case  of  the  employment  of  a  steamer,  can  it  make  any 
substantial  difference  whether,  if  an  agreement  is  made  with 
the  steamer,  the  steamer  happened  to  be  on  the  high  seas 
or  in  Margate  Roads,  the  master  bein^  on  shore  ? — will  that 
circumstance  have  the  effect   of  destroying  the  jurisdiction 
of  this  Court  ?      If  this  would  work  the  effect  of  uking 
away  the  jurisdiction  of  the  Court,  it  would  be  taken  away 
by  a  circumstance  perfectly  immaterial  to  all  the  merits  of 
the  case,  and  irrelevant  to  them.     I  am  clearly  of  opinion, 
therefore,  first,  that  I  must  try  the  question  whether  there 
has  been  any  agreement  or  not.     But  there  is  another  ques- 
tion involved  in  it,  which  was  indirectly  alluded  to  by  I>r« 
Jenner.     Supposing  there  has  been  an  agreement  for  ren« 
dering  salvage  services,  and  the  Court  has  determined  that 
it  is  a  good  and  valid  agreement,  is  the  Cotirt  ousted  of  its 
jurisdiction  afterwards?     Or,  which  is  infinitely  more  im- 
portant, are  the  salvors  ousted  of  their  lien  upon  the  ship, 
cargo,  and  freight,  because  they  have  entered  into  an  agree* 
ment  on  land,  and  are  they  compelled  to  have  recourse  to  none 
but  a  personal  action  to  recover  the  amount  ?     I  apprehend, 
quite  the  contrary  ;  because,  when  a  salvage  service  is  per- 
formed, and  the  owners  say  to  the  salvors,  *'  You  shall  not 
go  beyond  the  agreement  by  which  you  bound  yourselves 
to  perform  the  service  for  a  specified  sum,"  they  are  bound 
to  pay  that  money  into  Court,  and  the  Court  will  direct  the 
money  to  be  paid  out  in  conformity  with  the  agreement. 

I  have  referred  to  the  case  of  the  "  Mulgrave."*  That  was 
a  cause  of  salvage  brought  by  the  owner  of  a  fishing-smack, 
navigated  by  seven  persons,  which,  when  off  Harwich,  was 
hailed  by  the  Mulgrave,  and  the  master  and  three  of  the 
navigators  agreed  for  £60  to  render  their  assistance  to  the 

*  2Hagg.  A.R.  78. 
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vessel ;  they  did  so,  and  she  was  brought  safely  to  Graves-         1848. 
eiid.      The  value  of  the  ship  and  cargo  was  £10,000,  and      J^]«*_^ 
the  owner  of  the  smack  suggested  a  loss  on  his  cargo  offish     Cadurme, 
of  £26,  for  the  recovery  of  which  he — the  owner,  be  it  ob- 
served,— entered   the  action ;  £60  was  brought  in,  and  it 
was  contended  that  this  was  not  a  salvage  case,  but  that  the 
whole  was  a  matter   of  agreement.     Now    Lord  Stowell, 
having  mentioned  the  circumstances,  and  having  observed 
that  it  was  a  hard  bargain  for  the  smack,  as,  if  such  a  vessel 
were  detained,  *<  it  would  bring  the  fish  to  a  bad  market," 
said :  *<  An  agreement  was  made  with  the  vessel  in  distress, 
and  it  was  made  by  a  negotiation,  which  received  its  ac- 
complishment by  a  performance  of  service.     It  is  said  the 
owner  of  the  smack  must  have  suffered  some  injury  by  the 
detention  of  the  vessel ;    and,  perhaps,  the  Court  would 
have  considered  his  claim,  if  the  present  case  had  been  a 
case  of  salvage ;  but  it  is  one  of  contract,  and  I  cannot 
entertain  the  question :  were  I,  however,  owner  of  a  vessel 
of  this  magnitude,  I  should  make  no  hesitation  in  acceding 
to  the  demand."     And  he  pronounced  against  the  action. 
Now  I  have  read  the  words  of  this  judgment  in  order  that 
the  real  result  of  that  case  may  be  distinctly  understood.   In 
the  first  place,  there  was  no  appearance  under  Protest ;  no 
one  attempted  to  deny  the  jurisdiction  of  the  Court  by  reason 
of  there  being  an  agreement,  and  a  valid  agreement,  and  ai 
I  said,  whether  the  agreement  was  made  at  sea  or  on  shore,  in 
my  opinion,  made  no  difference ;  but  the  jurisdiction  of  the 
Court  is  acceded  to ;  the  money  is  brought  in,  and  the  agree- 
ment is  pleaded  in  bar  of  the  action.    *<  It  is  a  case  of  contract," 
Lord  Stowell  said,  "  and  I  cannot  entertain  the  question." 
If  the  parties  suppose  that  Lord  Stowell,  by  using  these 
words,  meant  to  hold  that  he  had  no  jurisdiction,  I  hope 
they  will  disabuse  their  minds  of  such  an  error.     In  that 
case  the  owner  sued  alone ;  the  master,  as  the  agent  of  the 
owner,  had  authority  to  bind  him  by  a  contract,  and  Lord 
Stowell  said  it  was  a  case  of  contract,  and  he  could  not, 
therefore,  regard  it  as  a  case  of  salvage.     It  is  true  that 
there  may  appear,  at  first  sight,  to  be  some  ambiguity  in 
the  form  of  expression,  "  If  the  present  had  been  a  case  of 
salvage;"  but  the  real  meaning  is  this:  the  Court  is  pre- 
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1848.  duded  by  the  agreement  from  adjudicating  apon  the  real 
JpKi  83.  merits  of  the  casey— which,  without  such  agreement,  it 
CfltfAertiM.      must  have  done« 

Now,  these  being  the  circumstances  of  the  case,  I  will 
state  the  result  at  which  I  must  necessarily  arrive  by  follow- 
ing up  the  reasoning.    I  must  of  necessity  overrule  the  Pro- 
test,   and  assign  the  parties  to  appear  absolutely.    But 
although  it  is  my  duty  to  do  so,  I  cannot  even  enter  into  the 
fiu^ts,  as  to  whether  this  is  a  valid  agreement  or  not,  because 
if  It  is  to  be  considered  a  valid  agreement,  according  to  the 
practice  of  the  Court,  the  money  must  be  brought  in  and 
the  agreement  pleaded  in  bar,  not  by  way  of  |urotest«    If  1 
am  to  try,  first,  whether  this  was  an  agreement  made  by  a 
person  with  due  and  just  authority,  and  secondly,  whether 
it  be  void  for  the  reason  alleged  by  Dr.  Jenner,  in  order  to 
ascertain  the  truth,  I  may  find  myself  under  the  necessity 
of  directing  an  issue,  or  of  calling  witnesses  before  me. 
And  one  very  serious  question  will  arise  as  to  the  due 
execution  of  the  instrument ;  a  question  of  agency,  not 
easily  solved.     It  is  not  pretended  that  Neale  was  clothed 
with  any  formal  authority  as  agent,  but  that,  according  to 
the  facts  and  t^e  re*  ge*ia,  he  is  to  be  taken  aa  the  ageot  of 
Austin ;  the  action  can  be  barred  only  by  showing  that  the 
agreement  is  binding  upon  Austin,  and  that  Neale  was,  for 
such  purpose,  his  agent.     I  do  not  think  that  even  with 
more  information  I  shall  find  the  case  without  doubt  and 
Protest  over-  difficulty.     All,  however.  I  can  do  on  the  present  occasion 
is  to  overrule  the  Protest. 

The  ProUor  for  the  owners  then  appeared  absolutely,  and 
brought  in  £78,  as*the  balance  due  under  the  agreement 

Pbr  Cubiam. — ^I  hope.  Dr.  Jenner,  that  this  matter  may 
be  disposed  of  by  some  arrangement  between  the  parties;  if 
not,  I  must  send  it  to  a  Court  of  Common  Law.  I  will  not 
determine  whether  this  is  a  valid  agreement,  one  way  or  the 
other,  without  full  consideration* 


The  sum  brought  in  (£78)  being  refused  by  the  other 
party,  an  Act  on  Petition  in  the  cause  was  commenced; 
but  the  parties  suing  consented  to  receive  that  sum. 

Fvoetois:— IT.G.  (^arhmm,  for  tiie  salfocs;  Deeeon^  for  the  ownen. 
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Administeation  of  goods  of  intestates,  dying  without  kin  in  the  county  of 
Lancaster,  belongs  to  the  Crown,  jure  ducatds.    Dyke  ?.  Wdford,  309,  358. 

bond  allowed  to  be  put  in  suit  by  a  next  of  kin  af^inst  the 


sureties  of  an  administrator.     Godwin  v.  Knight^  261.     Hunt  v.  FauntUroyt 
26a 

See  PaACTicx,  I. 

Addltxry,  suits  for  divorce  by  reason  of: 

By  the  wife  against  the  husband,  Geils  y.  Geiis,  97.     Angle  y.  Angle,  192. 

By  the  husband  against  the  wife,  Taylor  y.  Taylor,  559. 

Alimony  :  in  a  suit  of  nullity  of  marriage  by  reason  of  bigamy,  the  wife  de 
facto  (the  party  proceeded  against)  is  entitled  to  be  alimented  pendmite  hie. 
Miles  y.  ChiUon,  642. 

Altxeations  in  wills,  Lushington  v.  Onslow,  183. 

Aeticlxs  against  clerks  in  holy  orders : 

1.  For  plurality,  sustained.     Burder  y.  Mavor,  1. 

2.  For  officiating,  publicly  reading  prayers,  preaching  and  administering  the 
Holy  Sacrament,  in  an  unconsecrated  chapel,  without  license,  and  against 
the  injunction  of  the  Bishop,  sustained.  Freeland  y.  Neale,  252.  What 
is  a  public  reading.    Id,  257. 

3.  For  brawling  in  the  clerk's  own  church,  sustained.  Burder  y.  Hale,  61 1 . 
Latitude  of  the  pulpit  considered,    /dl  631. 

4<.  For  immoralities,  not  sustained.     Craig  y.  FamaR,  682. 

5.  Where  suspension,  under  a  sentence,  had  been  relaxed,  the  party  was  not 
dismissed  until  the  costs,  part  of  the  sentence,  had  been  paid.  Brookes 
y.  Cresswell,  258. 

Attxstation  : 

1.  Where  the  witnesses,  able  to  write,  held  the  top  of  the  pen  whilst 
another  person  wrote  their  names,  the  attestation  was  inyi^id.  Be 
Kileher,  15. 

2.  Where  a  testatrix,  haying  duly  executed  her  will,  and  having  subse- 
quently made  alterations,  went  over  her  signature  with  a  dry  pen,  in  the 
presence  of  the  subscribed  witnesses,  who  placed  their  initials  against  the 
alterations,  not  otherwise  re-subscribing,  it  was  held  that  the  re- execution 
had  not  been  duly  attested,  and  probate  was  decreed  as  the  will  originally 
stood.  Re  Martin,  694.  The  purport  of  affixing  initials  is  to  identify,  not 
attest.    Id,  696. 
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&  Whether  U^  wknetac«  aboiild   afeteit  in  the  piM^Dce'(rf>«Miii  ocfewv 
fM«rc    FauidM  v,.  JocAfonv  fiMfpp*  >>     Cnmmtt «.  Aiftiiii^  •art.  '  ^v!*  i-.n 
See  Will,  •  ^^^   ^^'-'^ 

Bail,  in  a  cause  of  collision,  where  accepted  hy  the  plaintiff,  kitlie  mctMiV^ 
Ihe  defendant's  liahiUty.    "M€Uona:*  71.  /   .    ... 

■  ■■  T  ■■  bond — tee  Saltaok,  7.  *  '    " '. 

9auo<^  an  illegal  mode  of  caku^  the  pott  for  deolkm  of  tfhwohwitdens. 
iSeoiy  T.  G9U.  Supp.  xxzbu 

RtOAWr— see  I^OLLitr  of  Biarriii^' 

BoROMftT:  a  bond  f^fcn  by  a  maarer.  who  had  been  confined  by  a  imijinous 

flMvr*  andtbe  vessel  was  tadren  possesbfon  of -By  the  Ahthor^es  iit  a  fbreign 

'  port,  eoverinf  cbafires  incuned  whilst  he  was  oof'  of  po^sMibn'f  and  wfaicb 

.(the  bondholder  paid  without  the  master's  anthorhy, -^  prbnonnced  fur. 

^iflBmmdkt,'*  370.    The  pfinefples  gotenriiiK  sadi  A  tiWsacfioti.  Id,  S85. 

BouMTT  on  capture  of  slave  vessels :  where  a  Qiieea^  ship  oaptoffed  e  elarer, 
^  wherein  were  placed  an  officer  and  part  of  her  orew,  whe^  pastiiig  nompsny, 
captured  another  slaver,  into  which  the  officer  and  part,  ii  has  meo  weot, 
leaving  the  rest  in  cbaige  of  the  vessel  first  captured,  the  people  ob  board 
which  killed  them,  and  recaptured  their  vessel,  which  was  reti&WB  by  anc 
ther  Queen's  ship,  the  last  captors  were  held  alone  eetitlfd  to*  the  boonty. 
•"Virsfimar  aL  •*  JFeficirfade,"  174. 

B»AWtiMo  by  a  clergynmn  in  his  own  church.     Barder  v.  Bate',  j511.    Lati- 
tude elaisaed  by  the  clergy  In  the  pulpit  considered.    Id,  631. 

CArAcrrr  of  testators : 

1.  Will  of  a  widow,  originally  eccentric,  in  after*life  sulyeet  to  deldsioM, 
and  (bund  lunatic  four  years  after  the  date  of  the  will,  which  conferred  s 
laige  benefit  upon  a  stranger,— pronounced  against     Wtaimg  v.  Warmg, 

2.  Will  of  a  person  who,  becoming  of  unsound  mind,  was  placed  in  a  lunatic 
asylum,  but  recovered  his  mental  sanity  before  his  deatb,  executed,  whilst 
at  such  asylum,  twenty  days  before  hia  death,~pronounced  agatnat.  Gr  i- 
mani  v.  Draper,  418. 

3.  Will  of  an  aged  spinster,  who  had  laboured  under  delusions,  but,  in  the 
opinion  of  her  medical  attendant,  had  recovered  therefrom,  made  under 
circumstances  which  did  not  infer  incapacity,  —  pronounced  against 
Johnson  V.  Blane,  442. 

4.  Codicils  made  by  a  testator,  greatly  reducing  tlie  benefit  to  a  legatee, 
under  the  impression  that  such  legatee  had  wilfully  occasioned  the  death 
of  his  (the  testator's)  sister,  and  mode  an  attempt  upon  his  own  life,  io 
order  to  get  the  property  left  her  by  the  will,— pronounced  against 
Fowlis  V.  Davidson,  461. 

5.  Exposition  of  the  doctrine  of  monomania.  Waring  v.  Warittg,  389. 
FowHs  V.  Davidson,  472. 

CHnacu-RATK :  the  Ecclesiastical  Court  cannot  compel  parishionera  to  make  a 
rate  for  extraordinary  alterations  of  the  parish  church,  or  for  repairs  not  essen- 
tially connected  with  the  sUbility  and  security  of  the  fabric.  HopUm  v.  Ke- 
merton  {Par,  of),  82. 
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GMPftCHWAiiDKNib  election  of :  wlie«e«  after  a  sbeir  ofiiantfa,  a -poll 'fi 
manded  by  »ca«Miidite,  it  k  iitegbl  to  coodQct  it  by  billloc.  ^  iStory  ri- 
Supp.  xxxiii.  _.  ••   .  .' 

Codicil — see  Will. 

CoLUsioH  of  slups }  '  '^'' 

I .  Rvka  of  Navigation :  Where  a  vesset,  satlTng  on  the  Bta/b<tatd'tic!tr,  Wfth 
the  wind  three  points  free,  at  night  descries,  at  a  quarter  pCa  mitfr,  nnirthT 
▼esse!,  ciosehauled  on  the  larboard  tack,  so  far  to  windward  that,  believing  if 
both  kept  their  courses  they  woald  ^o  fllMr^  she  dfd not  ^^  yvay;  wtkt^m 
the  other  ported  helm,  and  they  came  in  colltetMv;— 4hfeiorHiei*Y<i8iiiU'^^ii8 
condemned  in  the  damage.  Barrison  v.  Cheesman^  53.  Tbe  Ri|l$  ybenj 
two  sailing-vessels  meet  at  night  on  different  tacks.  "  Stranger j"^ 
Wlien,  on  a  dark  night*  two  sailing>yeM«ls  eome  suddenly  upon  eaohvtlMi^ 
they  are  not  absolved  from  observing  the  nUes  of  navigation,  ^^ittt'* 
271.  A  Queen's  steam-ship,  on  a  dark  night,  mistakiiig  the  light  of  a  brig 
for  a  fishing-boat  lying  at  her  nets,  staiboajided  instead  of  porting  her  helm, 
and  did  not  reverse  or  stop  h«r  engines,  oondemned  in  the  damage  caBtcd  by 
the  consequent  collision.  H.M.S.  **  Birkenhead,"  365.  Where  two  steumera. 
came  in  collision,  in  daylight,  the  one  the  master  of  which  was  h6t  on  h'i^ 
proper  post  for  look-out, — the  bridge  between  the  paddle-bcxes^—con- 
demned  in  the  damage.  **  Wirral,  199.  Where  a  saiKng-vessel  and  a 
steamer  came  in  collision,  during  a  fog,  the  former,  carrying  studding-sails, 
condemed  in  the  damage.  **Lord  Scntmarttf**  600.  A  vessel  is  not  jus- 
tified in  deputing  from  the  nilet  of  navigation,  though  she  might,  uniler 
extraordinary  circumstances,  have  thereby  avoided  a  collision.  '^Superior,** 
607.  But,  where  there  is  danger  of  a  coUisioi;^  a  vessel,  not  content 
with  doing  right,  does  more  than  she  is  bound  to  do,  it  is  coounondaMe. 
"London,'*  31.  Between  two  sailing-vessels,  one  being  in  tow  of  a 
steamer.  **  Kingston- by- Sea  "  651.  Rule  applicable  in  such  cases  to  a 
steamer.     Id,  652- 

:!.  Where  pilots  are  concerned:  Where  a  brig,  moored  in  the  Thames,  In  mid- 
day, was  run  into  by  a  steamer  having  a  pilot  on  board,  who  oidered  the 
engines  to  be  stopped  and  reversed,  but  they  were  not  reversed  so  prdndptly 
as  they  ought  to  have  been,  the  owners  were  not  exonerated.  **  ^pon," 
245. 

3.  Mutual  blame:  Where  a  vessel,  hi  a  dark  night,  anchored  in  the  West 
Swin,  not  exhibiting  an  effective  light,  and  was  run  into  and  sunk  by 
another  vessel,  botl^  were  held  to  blame,  and  the  damage  was  divided, 
*'  Victoria"  176.  In cross-actions,  where  the  evidence  is  so  balanced  thst 
the  Court  could  not  decide  which  party  was  to  blame,  both  parties  were 
dismissed.     **MaidofAucUaad,"  240. 

4.  Inevitable  accident :  A  vessel,  proceeding,  in  a  dark  night,  at  the  rat^  of 
eight  or  nine  miles  an  hour,  and  not,  as  bound,  porting  her  helm,  not  allowed 
to  plead  "  inevitable  accident.'*  "  Juliei  Ersktne:*  633.  Where  two  ves- 
sels  coming  up  the  Thamea,  with  the  tide,  and  one  of  them  endearoured 
to  pass  the  other,  which  was  drifting,  and  which  was  at  that  moment  caught 
by  a  squall,  and  a  collision  followed,  the  former  was  held  liable  for  the 
damage.  **  Globe,"  275.  What  is  inevitable  accident  considered. 
«*  Juliet  Erekine;*  634. 

5.  Extent  of  liability :  The  liability  of  the  owners  of  a  vessel  doing  damage 
to  another  vessel  extends  to  the  value  of  their  own  vessel  immediatejv 
preceding,  or  at  the  moment  of,  the  collision.  **Mary  CaroKne/*  53o. 
But  where  bail  to  answer  the  action  had  been  accepted  by  tha  plaintiff^ 
and  it  proved  less  than  the  amount  of  the  damage,  and  (as  alleged)  less 
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than  the  value  of  the  vesiel  condemned,  the  amount  of  the  bftil  was  held  to 
be  the  true  extent  of  the  defendant's  liabtlitj.  **  MeBomi,*'  62.  In  calcu- 
lating the  amount  of  damage,  the  owner,  being  master,  of  a  ▼essel  sunk, 
who  is  to  be  indemnified,  is  not  entitled  to  include  his  own  wagea  or  Uie 
earnings  of  his  vessel.    "  Cohunbut,'*  671. 

6.  Where  a  vessel  is  sunk  in  collisiony  it  is  not'incumbent  upon  the  owner 
to  incur  any  expense  of  the  nature  of  salvage  to  recover  it.  **  CoUmhuit* 
671.  So  that  where  the  owner  of  a  vessel  condemned  in  the  damage  bad 
weighed  the  sunken  vessel  and  conveyed  her  into  port*  it  was  held  that  be 
had  done  it  at  his  own  risk  and  expense,  and  that  her  owner  was  not 
bound  to  take  her,  but  was  entitled  to  recover  as  for  a  total  loss.    Id,  676. 

7.  Principle  with  reference  to  partial  damage  and  total  loss.  "  Ckthtmbut," 
67a 

8.  History  of  proceedings  in  cases  of  damage.    '*  Mdbna^*  67. 

See  Peacticx,  VI. 

CoMMiisioN  of  ArrRAisxMXMT— see  Peacticb,  IV. 

Condonation,  doctrine  of,  as  applied  to  husband  and  wife,  respectively.  Aitgk 
T.  AngU,  197.     TFt/toa  v.  WtUfm,  290. 

CONTKACTS : 

1.  For  salvage.     "  Catherine,**  Supp.  zliii. 

2.  For  towage.    **  C&m/ina,'*  4.     *' Latfy  Flora  HastingM,**  550. 

3.  For  wages.     *'  Debreezia,"  81.     '*  Thomas  WorthmgUmT  67a 

4.  Of  marriage.    AiUee  t.  Chilton,  64a 

Costs,  in  salvage  cases,  principle  of.     **Princeu  ASee,**  596. 

CauKLTT,  suits  for  divorce  by  reason  of : 

1.  By  the  wife  against  the  husband,  sustained.  WiUon  t.  Wilmm,  290. 
Not  sustained.     Geils  v.  Geils,  97.     Greenway  v.  Grsemooy,  221. 

2.  Definition  of  legal  cruelty.  GeUs  v.  Get&,  134.  Greenway  v.  Greenway, 
238. 

a  Cruelty  which  has  been  condoned  by  the  wife,  who,  after  mutual  separa- 
tion, obtained  a  sentence  of  restitution  of  conjugal  rights,  may  be  revived. 
WUeon  V.  Wilson,  290. 

Damaoi— see  Collision. 

DxLusioNs,  indications  of,  in  a  will,  are  not  material  to  its  avoidance,  if  their 
existence  be  proved,  and  their  continuance  proved  or  assumed  at  the  date  of 
the  factum.      Waring  v.  Waring,  396. 

Dkrxuct,  de  facto,  but  not  de  jure.  **  Cosmopolitan"  Supp.  zzziL  What  is 
meant  by  abandonment  sine  spe  recuperandL     Id,  zxii. 

DxsTEucTioN  of  B  wiU  cannot  be  authorized  by  a  testator  unless  done  in  bis 
presence.  Stockwell  v.  Ritherdon,  414.  Presumption  of  a  destruction  of  t 
will  rebutted  by  circumstances.     Saunders  v.  Saunders,  518. 

DivoEcx — see  Aoulteet  and  Cruxltt. 

Ecclssiastical  jdrisdiction  over  testaments  and  intestacies,  origin  and  nature 
of.  Dyke  V.  Walfird,  323,  354.  The  deigy  never  had  any  beneficial  interest 
in  the  property  of  intestates.    Id,  352. 
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-']  b\  n\  ciiH  t!8i)  jil'  k.  JiiiMmiA.  jih  At  univjh\\tt.>  ij^cjv  uilj  lo 'juiijv  •)(!)  iuuil.. 

i.  JE9nwl]i7cs:inn  AxsUilfor  dinatMiijr  r^ndni0^ild«Abergr,}4if»Bt  {tfop^i^r^e  wit- 

^:m;)4i#s8^  vn^ql  iOliAdttMaiyimlb'OiwtpenioiiwAndipiVQfo^  of 

.III  iloM^iflemUiot'i»4Moikttfl^dR)CrfirliaMaiy^vi^k««l^  to 

satisfy  the  rule.     Tm/hr  ?.  T4^flory.}SS^  \  The|«|)e.'  oM  t^^PrO^iastiGal 

Coiuts,  which  requires  orooC  by  two  witnesses,  consiiLered.     la*  5&2L    ^tm- 

bi;£ii|oo«ibieitf  tsstuneiitliC7>-iri9tnima)l8  s.<' //o  ■  h      ,  ' //  </:■:«.  ^       itO 

]oM  -iv;|89j'//^|^|^lH^  kwilMMMH  krifl  Ao  tl^istetot^  rifliri^  »]»pi»a#ii)tf  in  any 

V  V  '^  .M  i4^  rwftnKMNiMfMjJ^usp fiSj^ff^f^tf^  f^n^tad,  .M>#rswHW  ^flf .CMf^  307. 
Where  a  testator,  disabled  by  paralysrs,  desired  his  solicitor  tOMn,  who 
wrote,  "This  wilLw^s  read  and  approved  by  C.  F.  B.^  by  C,  C«  ift  pre- 
sence of.^  8^:?^e  bcfl*^WMftiW^I%fliifg?''te^  • 
will  was  signed  on  the  thiM  side,  the  second  befci^  UatAr.  '^'MadMettSSS, 
Where  the  testator's  sjg^atufe.w^s^ below  the.Rtt^stf^^io^rClause^j^^.^e 
names  of  the  witnesses.  '/2eJ^roim,i^97. 
>i.- ^2.  Y  .vrv'';-;?^  .i^ir^  ;,'  r  ^t^^^tt^tt^ti»^nt8■'rd^l^■  t^b><tfer-^Wfiff6y»iU 
was  written  on  three  sides  of  a  'shiiet  Of  piqier,  Htfd  Mgned  ill  Ch6  nriddle  of 
the  fourth  side,  to  leave  room  above  for  an  attestation  of  an  iotedi/oi^A^^n. 
Smee  v.  BiyeTt  20,  406,  Sujjp.  xll .  JVhere.a  w}l\  was  ^jjpied  af  ^tejpP  of 
the  second  side  of  the  paper,  there'  bdn^  sufficient  space  for  the  signature 
at  the%U  oftfirftrit'Ade:  m  Bow^,  555.  Wh^re  a  wtll'Mras  wtit^n  on 
a  printed  fbrmv  at^d  Ae  tfeoMed  wi^Me  hia  muiie  in  the  attMtatiob-dause. 
Re Birkett,  597.                        ;  ;                s   v    ,  \i         v        :'   '•    4 

3.  Where  the'Vitness^  could  oat  depose.  U>  9^  due  sMp»l^w^i  pr  depone^  to 
the  contrary,  a  diie  execution  presumed  or  imerrea  from  circumstancei. 
ReLeach,  92.     Fauldt  v.  Jacksok,  9app,\:  '  Re  Amytie^'WJ.     L§aeky. 
» "^     "Arte,  699.      '?  

Exkcutor: 

1.  A  peiiBOh  named  ex^tot  in  a  win  (s  entitled  to  prote  notwitlrBtap^ding 
he  is  indebted  to  the  estate,  and  the  will  provides  that  he  should  not  take 
the  office  until  the  debt  belaid ;  tbe appointment  operating  in  laivv>  tbougli 
not  inequity,  as  an  extiogUislunent  of  the  debt.     Re Boddmgion,  18. 

2.  A  testator  in  India  having  appointed  as  executors  of  his  will  a  firm  In 
England  consisting  of  four  members,  which,  prior  to  his  death,  was  dis* 
solved,  it  was  held  that  the  appointment  was  to  the  firm  indindually,  not 
collectively,  and  each  member  was  entitled  to  be  joined  in  the  probate. 
ReFimU^esn, 

Faculty  to  take  down  and  rebuild  part  of  a  parish  church,  and  make  other 
pherationsi  opposed  by  many  of  the  rate-payers*  refused,  in  the  abseoee  of 
security  that  funds  woukl  be  provided  without  tbe  aid  of  a  cburchorate. 
liopton  V.  Kemerton  {Par.  of),  74. 

Feme  Covbatk— see  Wili,  1. 

Freiout  on  board  a  ship  condemned  in  damage,  whether  it  can  be  called  in 
where  there  has  been  a  change  of  ownership  between  the  cause  of  action  and 
the  arrest.     **  MeUona,"*  72. 

TircoapoEATiOK  Into  wills  of  unattested  papers  dehorg.  Swete  v.  Pideky,  f89. 
%  SUber^,  ^306:  -*       -   ^^  • 

IkKVITABLX   ACCIDKMT SeC  COLLISION,   4<. 
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JUEISDICTION — see  EcCLtSIASTlCAL  JoKlSDICTIOK,  PsOCTOftSy    ],    SaLVAOI,  5,  7, 

and  Waois,  1. 

Lancastsb,  Duchy  of,  right  to  goods  of  intesUtes  witliout  kin  dying  therein. 
D^ke  T.  Walford,  309. 

LioHTs,  exhibition  of,  on  botrd  vessels  at  anchor.     *'  Victorut,**  178. 
LooK-ouT,  proper  post  for,  of  a  master  of  a  steamer.    **  Wtrral/*  203. 

Massiaoks  in  licensed  chapels — see  Practici,  IX.,  1. 

MASrsES  of  ships— see  Colusion,  Look-oitt,  and  Waoks,  2,  3,  4. 

Movomakia,  doctrine  of,  as  respects  wills.  Waring  r.  Warmg,  389.  FowHs 
V.  Davidton,  472. 

Nullity  of  marriage  by  reason  of  bigamy,  cause  of,  by  the  man  against  the 
woman.  MUea  ?.  C/mton,  636.  Plea  in  bar  of  deception  and  cognizance  of 
former  marriage  by  the  man,  overruled.    Id.  649. 

OwNKEs  of  fishing-smacks,  principle  on  which  they  are  entitled  to  a  larger 
proportion  in  the  distribution  of  salvage  performed  by  their  vessels. 
^'XoMto,'*  531. 

See  BoTTOMET  and  Collision. 

Pilots,  not  to  refuse  to  make  affidavits  touching  eiicumstanees  within  their 
knowledge.    "  Prince  of  W(Jt8r  4a     "  Ripon,'*  247. 

See  Collision,  2,  and  Towaoi,  1. 
Pious  USES,  construction  of  the  term.     Dyke  v.  Waffordt  322. 
PLUEALrrv,  articles  against  a  Clerk  in  Holy  Orders  for.     Burder  t.  Mawff,  1. 

Peactick. 

I.  Adminiairation  : 

1.  Decreed  to  the  husband  of  a  wife  who  refused  it.  Wenham  v.  Wenkam, 
17.  And  to  the  representative  of  a  residuary  legatee,  on  remineiation  of 
a  surviving  executor,  in  preference  to  a  legatee.     Re  TTiirboaS,  44l 

2.  Surreptitiously  obtained,  revoked  without  being  brought  Hi.  Scotter 
V.  FiM  182. 

3.  Of  an  inte8tate*8  effects,  limited  to  an  annuity,  granted  to  the  nominee 
of  the  annuitant,  without  personal  service.     Ridley  v.  Weatkerlof^  203. 

II.  Affidavits: 

1.  As  to  value  of  ship  sued  for  salvage,  after  an  adjudication  on  admitted 
value  in  Court  below,  inadmissible  in  Court  of  Appeal.  Colby  t.  Wat' 
son,  59. 

2.  To  attestation,  dispensed  with  where  the  witnesses  could  not  be  traced. 
Re  DichoH,  278.     See  IV. 

III.  Answers: 

1.  Of  a  guardian  (father)  of  minor  parties  cannot  be  called  for,  nor  can  bis 
declarations  be  received  in  evidence  against  the  minors.  J^xUs  v 
Harrison,  204. 
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2.   Readingof  in  argument,  rules  respecting.     Oeils  v.  GeiUy  108. 

IV.  Appraisement,  commission  of,  in  a  cause  of  salvage,  where  taken  out  by 
salvors  without  requiring  affidavit  of  value,  they  are  liable  to  the  costs 
of  it.     "  Sarahr  677. 

V.  Citation^  including  several  parlies,  is  irregular.  Fell  v.  Law,  217.  But 
if  not  objected  to  before  issue  joined,  not  fatal.     Id.  217. 

VI.  Damage  by  collision  at  sea:  where  a  British  vessel  and  a  foreign  vessel, 
in  collision,  caused  mutual  damage,  by  which  the  latter  was  lost,  and 
cross-actions  were  entered,  but  the  action  of  the  British  owner  could 
not  be  prosecuted  because  the  vessel  was  lost  and  the  owner  out  of 
jurisdiction,  and,  at  the  hearing,  both  vessels  were  pronounced  to 
blame,  the  damage  to  be  borne  equally,  the  Court  suspended  payment  of 
the  sum  due  to  the  foreigner  until  he  submitted  to  the  deduction  of  the 
other's  loss.     "  Seringapatam,**  165. 

VII.  Examiner^  exception  to  conduct  of  a.  Geils  v.  CreiUy  107,  110,  127, 
132,  144. 

VIII.  Interrogatories,  objections  to, 

1.  As  containing  aspersions  upon  the  Court.     GeUs  v.  Geils,  106. 

2.  As  affecting  the  moral  character  of  witnesses  and  others.     Wilson,  v. 
Wilson,  295. 

3.  Generally.     Craig  v.  FamaU,  692. 

IX.  Pleading: 

1 .  Form  of  pleading,  in  a  suit  for  divorce  by  reason  of  adultery,  a  marriage 
solemnized,  under  6  &  7  Will.  4,  c.  85,  in  a  licensed  chapel.  Bramatt 
V.  Bramall,  667. 

2.  Declarations  of  a  wife,  in  a  case  of  cruelty,  must  be  pleaded,  to  be  made 
evidence.     Geils  v.  GeHs,  141,  146. 

3.  Principles  of,  in  cases  of  alleged  connivance.     Angle  ?.  Angle,  195. 

X.  Pleas :  answers  and  interrogatories,  the  drawing  of,  by  counsel,  without 

the  intervention  of  the  proctor,  objected  to.     GeUs  v.  GeUs,  107. 

XI.  Probate.' 

1.  Granted  to  executors  indebted  to  the  estate,  contrary  to  a  provision  in 
the  will.     Be  Boddington,  18. 

2.  Where  a  codicil  was  executed  by  a  mark,  and  the  drawer  wrote  a  wrong 
surname,  as  that  of  the  testatrix,  and  afterwards  obliterated  it  and 
wrote  the  true  name,  probate  was  decreed  as  the  codicil  originally 
stood.     Re  Powell,  557. 

3.  Where  a  testatrix,  by  an  unattested  will  of  1836,  purported  to  execute 
a  power,  requiring  to  be  **  executed  "  in  the  presence  of  witnesses,  by 
writing  an  addition  to  the  will  unattested,  such  addition,  whether  ope- 
rative  or  not,  formed  part  of  the  probate.     Re  Raymond,  599. 

XII.  Protest  of  a  judge  in  a  diocesan  Court  to  being  made  a  party  in  an 
appeal  against  his  appointment  of  proctors  in  his  Court,   sustained. 
Fellv.  Law,  213. 

XIII.  Wiiness: 

1.  Where  produced  by  a  proctor  by  compulsory,  and  sworn,  and  the 
proctor  afterwards  declined  to  examine  him,  the  Court,  at  the  prayer  of 
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the  advene  proctor»  granted  a  monition  against  the  witness  to  undergo 
interrogatory.    Nemton  v.  Rickeita,  35. 

2.  Communication  with  witnesses  by  counsel,  in  the  absence  of  the  proc- 
tor, objected  to.     OeUa  v.  GeUt,  107. 

PsKM  OP  Sail,  carrying  of— see  Collision,  I. 

PaoBATB — see  Psactici,  XI. 

PaocToas: 

1.  Appointment  of,  by  a  judge  of  a  diocesan  Court,  is  subject  to  inquiry  in 
the  superior  Court  of  the  province.  Fell  r.  Law,  2X5-  But  the  judge, 
acting  not  ex  mero  motu,  but  ad  inttanHam  partis,  cannot  be  made  a  party. 
Id.  21^ 

2.  Admitted  in  the  Arches  Court  of  Canterbury  allowed  to  practise  in  dio- 
ceian  Courts  without  formal  admission  therein.     BvtUn  v.  Harris,  Supp. 


Ra-KxscuTioM  of  a  will  extends  to  all  the  codicils  to  that  will,  which  are  thereby 
xepublished,  unless  the  contrary  appear.    Wads  t.  Nazer^  52. 
See  Attistatiom,  2. 

RitmoTioN  of  conjugal  rights,  suit  for,  by  the  husband  against  the  wife. 
Simmons  y,  Simmoms,  578. 

Salyaok :  • 

1.  The  supply  of  a  cable  to  a  vessel  which  bad  slipped  an  anchor,  but  was 
not  otherwise  disabled,  in  boisterous  weather,  in  the  neighbourhood  of 
dangers,  held  to  be  a  salvage  service.  '*  Prince  of  Wales^**  39.  But  not 
the  getting  up  of  anchors  of  a  vessel  salved,  by  a  party  employed  by  the 
original  salvors.     CoUfjf  v.  Watson,  56, 

2.  An  agent  at  a  sea-port,  where  a  vessel  had  run  on  shore,  having  employed 
men  to  unload  the  vessel,  and  get  her  afloat,  not  entitled  to  claim  salvage. 
"  ZiWy,*'  206.  Nor  any  persons  not  personally  engaged  in  the  service. 
*'  Charlotte"  279.  What  gives  to  services  rendered  to  a  ship  a  salvage 
character.     Id,  281. 

3.  Claim  of  a  pilot,  engaged  by  a  vessel,  to  reward  as  salvor,  allowed.  **King 
Oscar,**  284.  Disallowed.  "Johannes"  288.  Rule  respecting  pilots 
rendering  assistance  to  distressed  vessels.     *'  King  Oscar,"  286. 

4.  Derelict,  doctrine  of,  considered.    "  Cosmopolitan,**  Supp.  xvii. 

5.  Where  a  vessel  sunk  was  sold,  and  the  purchaser  employed  salvors  under 
an  agreement  made  on  land,  the  Court's  jurisdiction  over  the  subject- 
matter  was  not  ousted  by  the  mere  averment  of  such  agreement.  '*  Ca- 
therine,** Supp.  xliii. 

6.  Distribution  of  salvage,  principle  upon  which  the  owner  of  a  fishing- 
smack  is  entitled  to  a  larger  proportion.     '^Louisa,"  531. 

7.  A  bail-bond,  taken  by  a  receiver  of  droits,  the  vessel  not  being  then  in 
the  custody  of  the  Court  of  Admiralty,  cannot  be  enforced  by  that  Court 
*•  BagnaU;*  542. 

8.  Where  very  meritorious  services  had  been  rendered  by  salvors,  their  sub- 
sequent unHkilful  or  negligent  conduct,  whereby  the  vessel  sustained  da- 
mage, worked  a  diminution  of  reward.  "  Cape  Packet,**  565.  Principle 
on  which  such  diminution  is  made.    Id.  568. 
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9.  Towage,  when  the  danger  to  the  vessel  towed  was  overpast,  and  the 
towing  vessel  incurred  no  danger,  is  not  a  salvage  service.  **  Ptmce9$ 
Alicer  581. 

10.  Costs,  in  salvage  cases,  principle  of.  **  Princen  Atice,^  596.  "  Sa- 
rahr  677. 

Statutes,  construction  of : 
53  Geo.  3,  c.  159— 53a 
6  &  7  Will.  4.,  c.  85—669. 
1  Victc.  26— 26  e^  passim. 
2&3  Vict  0.41-535. 
7&8  Vict.  c.  112-534,661. 
9&10  Vict.  c.  99-547. 

TOWAGK  : 

1.  Towage-money  forfeited  by  a  steam  tug  disobeying  the  orders  of  the 
pilot  on  board  the  vessel  towed.  *'  Christina,'*  4.  Petiey  v.  Catto,  361. 
Exceptions  to  rule  that  it  is  incumbent  on  a  tug  to  obey  the  orders  of 
such  pilot.  *'  Christina,"  S.  Reasons  of  the  rule.  Id.  12.  Whether, 
notwithstanding  disobedience,  any  claim  is  maintainable  under  the  con- 
tract, quare.     Petiey  v.  CattOy  363. 

2.  Where  a  contract  had  been  made  for  towage,  in  the  performance  of 
which  the  towing  vessel  became,  through  accident,  unabi*  to  complete  the 
service,  and  obtained  further  assistance,  the  master  of  the  vessel  towed 
not  repudiating  the  contract, — the  plea  of  general  inefficiency  not  being 
made  out,— the  claim  was  allowed.     *'  Lady  Flora  Hastings,**  550* 

3.  Principles  applicable  to  towage  services.     '*  Princess  Alke,**  585. 

UNNATuaAL  PsACTices,  suit  for  a  divorce  by  reason  of,  by  the  wife  against  the 
husband,  not  sustained.  Geils  v.  Geils,  97.  Such  an  offence,  if  proved,  is 
a  ground  for  a  sentence  of  separation.  Id.  1 10.  Physical  obstacles  to  its 
perpetration.     Id.  163. 

Waqss  of  mariners : 

1.  Where  the  contract  was  for  a  specific  sum  for  the  voyage,  and  in  other 
refipects  special,  the  Court  of  Admiralty  had  not  jurisdiction.  "Z>e6r0c- 
ziar  31 . 

2.  Where  a  master  sues  by  reason  of  the  bankruptcy  of  the  owner,  the  dis- 
charge of  the  latter,  under  2  &  3  Vict.  c.  41,  and  his  reinvestment  in  his 
estate,  do  not  take  away  the  master's  right  against  the  ship.  "  Tecumseh,* 
533. 

3.  Wages  claimed  by  a  master  may  not  only  be  reduced  to  the  extent  of  the 
loss  occasioned  by  his  misconduct,  but,  upon  the  principle  of  contract, 
may  be  forfeited  altogether.  "  Thomas  Worthington,**  573.  What  liicts 
will  not  work  a  forfeiture.     Id,  574. 

4.  A  master  cannot  include  in  "wages**  an  allowance,  by  agreement,  for 
cabin-stores.  **  Tecunueh,**  658.  But  he  may  accommodate  the  deduc- 
tions in  his  Schedule  to  the  equity  of  the  case.     Id.  665. 

"Will  : 

1.  A  testator,  having  executed  a  codicil,  executed  another,  almost  toHdem 
verbis,  meaning  to  supersede  the  other,  but  leaving  it  unrevoked ;  both 
were  included  in  the  probate.     RsBesUon,  13.     And  a  testator  having 
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executed  his  will,  reroking  all  other  wills,  executed  a  codicil  thereto,  and 
subeequently  re-executed  the  will  without  referring  to  the  codicil ;  botii 
were  included  in  the  probate.  Wade  v.  Nazer,  4S.  And  a  testatrix  (a 
feme  coverU\luLV mg  executed  a  will  in  1831,  in  pursuance  of  a  power, 
having  acquired  other  separate  property,  in  1846,  made  another  will, 
limit^  to  an  annuity ;  both  were  included  in  the  probate.  Be  Hok,  93. 
A  testator  having  made  a  codicil,  limiting  the  bequest  to  his  wife,  uni- 
versal legatee  named  in  the  will,  afterwards  made  another  will,  to  have 
effect  only  after  her  death,  and  authorized  her,  if  she  survived  him,  to 
destroy  such  will ;  all  the  papers  were  included  in  the  probate.  Stockufdl 
V.  Biiherdon,  409.  A  testator  cannot  authorize  a  post-mortem  destruction 
of  his  will.     Id.  4t\^ 

2.  Where  a  testator,  having  duly  executed  a  will,  executed. a  codicil  on  the 
same  paper,  not  duly  attested,  and  afterwards  another  codicil  on  the  same 
paper,  duly  attested,  referring  to  and  confinning  the  will;  the  first  codicil 
was  excluded  from  the  probate.     Re  Phelpa,  695. 

S.  Where  a  testator  gave  directions  that  his  will  should  be  prepared  with 
blanks  for  the  legacies,  and  it  was  found,  after  his  death,  filled  up  and  duly 
executed,  it  was  admitted  to  probate.  JBirch  v.  Birch,  581.  And  where, 
under  similar  circumstances,  a  considerable  space  so  left  in  blank  was 
unoccupied,  probate  was  decreed.  Comdft^  v.  Gibbons,  679.  Be  Kirbt/, 
698.  The  Statute  contains  no  provision  against  spaces  being  left  in  the 
body  of  a  will.     Comeby  v.  Gibbons,  682.    Be  Khby,  694. 

4.  Where  a  will  was  not  forthcoming,  the  presumption  of  destruction  was 
-    rebutted  by  circumstances.     Saunders  v.  Saunders^  518.     Where  a  will 

was  burnt,  after  the  testatrix's  death,  under  the  impression  that  it  was  of 
no  use,  the  substance,  collected  from  parol  evidence,  admitted  to  probate. 
Be  Legg,  528. 

5.  Where  a  party  deceased,  when  under  engagement  to  marry  B.,  bad  made 
a  will,  bequeathing  to  her  his  whole  property,  as  a  provision  for  her  in  case 
of  anything  happening  to  him,  and  subsequently  married  her,  and  bad 
issue,  it  was  held  that  the  will,  which  the  deceased  had  carefully  pre- 
served, was  absolutely  revoked,  on  the  principle  that  there  was  a  tacit 
condition  annexed  to  the  will  at  the  time  of  execution.  Matson  v.  Mac- 
grath,  709. 

See  Attestation — Capacity— Destructiok—Exxcution — Executors 
— Incorporation — ^Jurisdiction — Practice   (I.,  XL)  —  Re-bxecu- 

TION. 
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ERRATUM. 
Supplement,  p.  1,  line  9,  for  "examine/'  read  "exAmining.' 
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